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BvoajLSAJS[y  appellant,  t.  OvvnB  ei  aL 

*        •  •  ,  '    '    •. 

IMKMhi^  and  ii9eeptan60  'of  hSghiMif  ^BMm^^ 


Thm  plalntlir, constmcted  a  road  through. his  own  Und^  which  he  permittad 
the  pablic  to  nse  freely  for  two  or  three  years,  and  flabeeqnentiy  dbeed  It 

'  by  fences.  In  an  action  against  the  pathmaster  for  removing  the  fences,  it 
was  hM  that*  where  the  intention  of  the  owner  to  dedicate  ihe  road  to  the 
public  la  eTident,no  formal  or  official  acceptance  ia  requisite  to  constitate  ik 
highway  by  dedication.  Eridenoe  of  the  declarations  of  the  owner  axplafi* 
alory  of  hie  intentions,  both  before  and  after  the  opening  of  the  way,  is  ad- 

misrible. 

.  i  i. 

Tbbspass.    Appeal  fix>m  the  Oolmnbia  county  oirouit  eonrt 

«  •      •  • 

\    ,   .  ...... 

Buchanan,  the  plaintiff,  owned  a  tract  of  land  through  irhioh.a 
road, was  constructed  at  his  expense.  This  was  i|i  and  near  the  vil-. 
Iflge  o£  Bio,  and  building  lots  had  been  laid  out  along  the  line  of  the, 
load^  This  road  was  largely  used  by  the  public  from  1865  to  1867 
or  1868,  when  plaintiff  closed  it  by  fences.  The  pathmaster,  Ourtis^c 
and  his  assistants  removed  the  fences  and  re*opeiied  the  way.  to  the 
public.  The  road  had  aeyer  been  officially  recognized  or  workecl 
by  the  town.  An  action  of  trespass,  quare  clausum,  was  brougM 
•gaiiist  the  pathmaster.  Evidence  of  the  declarations  of  the  plain-: 
ifV  as  to  his  intentions  subsequent  to  the.  opening  of  the  way  wasi 
exeluded.  The  oourt  gaye  certain  instruction^  asked  by  the  plain  tiff,i 
but  reftaBed  to  charge  the  jury  that  $a  acceptance  of  the  road  by  tb^s 
pitdk^  to  be.talid,.3Qiist  be  ^*  by  some  proper  anthprity/^or  /i'hy.tbe, 
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town  or  road  auihoritiesy  by  the  expenditiiie  of  labor  upon  the  road, 
or  in  some  other  manner/'  It  fiirther  instmcted  them  that  if 
plaintiff  had  unequiyocaUy  declared,  by  His  words  or  acts,  or  both, 
that  he  intended  to  relinquish  to  Hie  public  the  right  of  traveling 
on  this  road,  and  the  public  did  in  £Etct  use  it  in  such  a  manner  as 
to  show  their  purpose  ix)  use  it  as  a  highway,  thto  it  waft  a  high- 
way ;  that  upon  the  question  whether  plaintiff,  '^  by  his  declarations 
and  acts,  showed  an  intention  to  give  the  road  as  a  permanent  pnb« 
lie  highway  at  the  time  of  cutting  it  out,''  or  induced  the  public  to 
believe  that  he  so  intended,  they  must  find  as  they  believed  from  all 
the  testimony. 

Verdict  for  defendants;  denial  of  motion  for  new  trial;  appeal 
from  judgment  on  verdict. 

/.  Holmes  and  O.  O,  Prentiss,  for  appellant 

Cook  (S  Chopin  and  JSmtnans  Taylor,  for  respondents* 

Dixon,  G.  J.  This  court  is  divided  in  opinion  upon  the  question 
whether  an  acceptance  by  the  oifioers  of  the  town  is  necessary  to 
constitute  a  highway  by  dedication.  My  brethren  are  of  opinion 
that  such  acceptance  is  not  necessary,  but  that  travel  by  the  pnbiio, 
to  such  an  eltent  and  for  such  a  length  of  timie  as  to  sholir  thai  the 
I  ublic  convenience  and  accommodation  require  the  road,  is  sufScicnt 
for  that  purpose.  In  support  of  this  proposition  they  cite  and  rely 
upon  the  following  authorities :  Hanson  v.  Taghr,  23  Wis.  547 ;  21 
N.  Y.  474;  23  id.  64;  26  Barb.  634;  23  id.  123;  5  Bing.  477  (13 
£.  0.  L.  45) ;  36  Penn.  St  99;  20  id.  381 ;  46  N.  H.  192;  19  ObDi^ 
250 ;  29  id.  162.  On  the  oilier  hand,  I  hold  that  acceptance  by  the 
proper  officers  of  the  town  iii  Mcessary,  and  that  mere  travel  or  nfler 
by  the  public  will  not  suffice  for  thie  purpose.  I  refer  to  my  opinion 
in  Hanson  v.  Taylor,  and  the  authorities  there  cited,  which,  for  con- 
venience of  reference,  I  here  repeat:  State  of  Wisconsin  v.  Joyce,  19 
Wis.  90 ;  18  id.  118,  129 ;  21  id.  609 ;  19  Johna  186 ;  6  N.  Y.  257 ; 
14  Barb.  228;  16  id.  251;  37  id.  50;  36  Yt  587;  27  id.  294;  18  id. 
224;  14  id.  288;  19  Pick.  405;  3  Gush.  290;  4  id.  382;  8  Oratt 
632 ;  2  Garter  (Ind.),  147 ;  33  Miss.  289 ;  29  Gonn.  168 ;  1  Beasley 
(K.  J.),  299 ;  2  B.  L  172.  And  if  mere  ttser  by  the  public  is,  under 
iny  cironmstanoes,  to  be  regarded  as  an  acceptance  or  evidence  of 
in  aooeptance  so  as  to  bind  the  town,  ^hidi  I  do  not  admit  to  be  law. 
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in  this  State,  I  ghoald  still  differ  from  my  brethren  as  to  the  length 
of  time  of  user  required.  I  think,  to  be  sufScient^  it  must  be  long 
user — twenty  years  at  the  common  law,  and  ten  years  nnder  our 
statute.  B.  S.,  eh.'  19,  §  85.  And  this  I  understand  to  have  been 
expressly  decided  in  several  of  the  oases  above  referred  to,  w^ils 
some  others,  it  is  freely  admitted,  seem  to  hold  a  different  rule.  I 
refer  particularly  to  46  N.  'A.  192,  and  authorities  there  cited,  ad 
stowing  the  common-law  rul^  upon  this  point ;  and  also  the  rule 
which  should  be  held  under  our  statute  in  ease  the  doctrine  of  accept- 
ance by  user  is  to  prevail  in  this  State.  And  I  refer  likewise  to 
1  Beasley,  299,  upon  the  same  point 

These  remarks  sttfBciently  dispose  of  all  qti^stibns  ari^g  upon 
the  instructions  given,  and  those  requested  but  not  given.  They 
show,  that,  in  the  opinion  of  the  majoiity  bf  this  cotlri,  there  waa 
no  error  in  either  respect,  while  I  ^m  of  the  very  opposite  opinion. 

But  this  case  presents  another  question,  upon  which  there  is  no 
^vision  of  opinion  in  this  court  .  The  court  below  refused  to  lillow 
the  declarations  of  the  plaintiff,  made  after  the  #ay  ^tas  oj^ened, 
and  after  the  idleged  dedication,  to  go  to  the  jury  as  evideiice  of  thd 
plaintiff's  intention.  Proof  of  such  declariation,  made  at  the  time 
of  the  allied  dedication  only,  was  admitted.  This,  ire  thihk,  was 
error.  It  was  expressly  so  ruled  in  Prbdor  v.  Tdton  of  LBtvisttm^  25 
m.  153 ;  and  Irwin  v.  Dtadon,  9  How.  (XT.  S.)  10,  is  a  very  stiong 
case  to  die  same  eflbet  In  the  latter  case,  the  right  of  public  way, 
claimed  after  a  user  of  nearly  fifty  years  by  the  public,  was  defeated 
by  evidence  of  such  declarations.  Stlch  declarations  are  a  p^rt  of 
the  res  gestm.  Both  the  acts  and  declarations  of  the  owner  explan- 
atory of  his  intention  in  permitting  iiie  {Public  to  use  his  land  may 
be  shown ;  and,  if  it  appears  that  there  was  no  intention  to  dedicate, 
then  the  public  acquires  no  title  by  the  user. 

It  follows  that  the  judgment  must  be  revBrsed^  and  a  n^W  trial 
awarded. 

Nhm  triii  awarded. 

Vol.  ia.-*4 
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4l  noB-Tetident  iiurazanee  company  doing  busineBB  in  a  State,  and  accepting  wbtt-  ^ 
'  lee  of  original  process  through  its  agents,  in  conformity  to  the  laws  6f  the 
''State,  is  not.  thereby  deprivea  of  the  right  to  a  refnoral  to  the  federal ' 
eoorte  of  an  action  commenced  against  it  in  the  courts  of  the  -State  by  a 
{  citlieii.. 

(.  AppLiOATipisr  for  tn^isfer  of  a  cause  to  XTnited  .Sti^te9  oourt 

.  [This  action  i^as  oommeiiced  in  the  Sheboygan  county  oirGuit„ 
oourt  in  March,  I8689  for  the  recovery  of  fl^OTd  .i,xxe  th^  pjiaintifi 
l^nom.  The  Home  Insuranoe  Oompany  of  New  York,  an4  seryice  of 
tt(^  suiAmons  was  accepted  by  Jones,  the  agent  and  attorney  ,pf  the  ■. 
oompany,  in,  compliance  with  a  law  of  the  Sta^  who  afterward 
applied  for  a  transfer  of  the  cause  to  the  United  States  court. 

.,,The  petition  was  resisted  on  the  grpund  that  defendant^  by  com- ; 
flying  with  the  l^ws  of  this  State  regulating  proceedings  against 
ijtich  companies,  had  lost  its  non-residence,  and  become  a  domentio 
oorporation  pro  hoc  vi^  .      . 

]  The  application  being  denied  the  defendimt  i^pealed. 

it/.  W*  4  Ap  Lk  Oariff  for  aj)pellant 


.^  Joseph  Weffig  f^d  S.  Fox  Cooky  for  re8ponde9t* 

OoLE,  J.  This  is  an  applicf^tiou  on  the  part  of  the  defendant  • 
opmpapy  :f(^:aix.9rdeir  4il3BCtmg  that  fti/j  q^use  be  rumored  itoi  Ifte 
circuit  court  of  the  United  States  for  the  district  of  Wisconsin  for  x, 
trii^.  The  appUjpation  seems  to  be  regular  and  in  conformity  to  the 
law  of  congress  upon  that  subject  The  petition  states  that  the 
defendant  '^  is,  and  for  more  than  two  years  la9t  f$s\  bath  been,  H 
corporation  created  by,  organized  and  existing  under,  the  laws  of 
the  State  of  New  York,  haying  its  principal  business  office  in  the 
city  of  New,  York,  and  is  a  citizen  of  the  State  of  New  York,"  and 
that  the  plaintiff  is  a  citizen  of  this  State. 

A  re-argument  of  the  cause  was  ordered  at  the  last  tenn,  upon 
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the  pointy  whether  the  defendiint^  bj  comp^hg  with  the  laws^  of 
this  State  regulating  foreigh  insurance  compaiiieSy  did  not)  to  a  cer^ 
tain  extenty  lose  its  oitizenship,  and  become  a  domestici  corporaiipn, 
so  that  the  circnit  \  onrt  of  the  XTnited  States  for  this  district  could 
not  take  jurisdiction  of  the  cause.  In  our  ezaniihations  our  acten* 
tion  was  called  to  the  oases  of  Stevens  t.  The  Phcmix  Ifieurwice 
Companyy  24  How.  Pr.  517,  and  Ifew  York  Piano  Co.  y.  New 
Haven  SieamiOai  Oo.^  2  Abb.  Pr.  (N.  S.)  358,  where  quite  analo- 
gous questions  were  ^raised  and  considered.  In  Stevims  t.  The  Phm^^ 
nix  Insurance  Companyy  Mr.  Justice  Alleit,  at  special  tenn,  gave 
quite  an  elaborate  opinion,  upon  a;  motioh  by  th^  defendant  to 
remove  the  cause  to  the  circuit  court  of  the  United  States  for  the 
northern  district  of  New  York,  upon  the  ^ound  that  *thd  plaintiff 
was  a  citizen  of  the  State!  of  New  York,  and  the  defendant  was  a 
corporation  created  by  the.la^s  of  Oonnecticut,  and  located  and 
doing  business  in  that  Statei.  And  he  held  tiiat  a  foreign  insurance 
oompany^  created  by  the  laws  of  another  State,  but  doing  business 
in  New  York,  under  and  in  compliance  with  the  laws  of  thit  States 
upon  being  sued  by  a  oitisen  of  New  York^  could  not'  remoVe  the 
cause  into  the  federal  courts  on  the  grou]id;that  it  wad  a  citizen  oA 
another  State  within  the  meaning  of  the  clause  of  the  constitittioh 
which  confers  jurisdiction  upon  the  courts  of  the  United  States  by 
reason  of  the  citizenship  «f  the  parties.  H'e  states  in  substance,  al 
a  reason  for  this  conclusion,  that  while  a  foreign  corporation  can* 
not  migrate  or  have  any  extra-territorial  existence  by  force  of  the 
law  creating  it,  yet  it  may,  by  the  comity  of  other  States,  transact 
business  in  such  States,  establish  agencies  therein,  sue  and  be  sued) 
etc. ;  fmd  that  when  a  corporation  did  avail  itself  of  this  comity]; 
and  of  privileges  thus  conferred,  in  respect  to  the  transaction  of 
business,  as  to  the  business  thus  transferred  it  lost  its  citizenships 
and  became  to  that  extent  a  citizen  of  the  State  under  ^ose  laws 
it  transacted  its  business,  a^id  of  whose  governmental  protection  ift 
arailed  itseUl  Another  reason  is  given,  that  the  cojtnpany,  by  coui' 
senting  to  do  business  under  and  by  authority  of  the  laws  of  NewE 
York  regulating  foreign  insurance  companies,  submitted  itself  t9 
tiie  jurisdiction  of  the  courts  of  tiiat  State.  '  i 

In  the  case  of  The  Piano  Company  v.  Ifetp  Haven  SUarkboat  Co/iii^ 
panyy  Robebtsok,  0.  J.,  held,  that  a  corporation  will  not  be  deemed 
a  non*i«tideht  of  that  State,  although  chartered  by  the  laws  ol* 
■notthfir  State,  if  it  hjiis  i^  tegnlaf  place  of  business  wtUiin  the  Stats 
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h:  which  the  action  ifi  pending^  and  has  there  an  agent  npon  whom, 
by  law,  prooesb  may  be  served,  and  who  has  agreed  to  admit  senrice 
of  process.  He  held  that  the  locality  where  the  principal  part  of  its 
business  is  done,  and  where  it  exercises  those  ftinctions  of  a  corpo* 
ration  in  the  mode  in  which  its  existence  is  actually  made  known  to 
the  public,  famishes  the  best  test  to  determine  the  dtizendiip  of  a 
corporation. 

The  reasoning  of  both  these  cases  is  fiiUy  met  and  quite  satisfae* 
torily  answered  in  the  cases  of  Dennisioun  y.  yew  Tork  i£  New 
Haven  S.  R.  Co.y  1  Hilt  62,  and  Fish  y.  The  ChicdgOj  Bock  Island 
a  Pacific  R.  R.  Co.,  3  Abb.  Pr.  (N.  S.)  454.  And  if  one  concedes 
the  yalidity  of  the  twelfth  section  of  the  judiciary  act,  and  adopts 
the  rule  laid  down  in  the  more  recent  dedsiohs  of  the  supreme 
court  of  the  XTnited  States  in  respect  to  the  criterion  by  which  the 
Citizenship  of  a  corporation  is  to  be  determined,  for  the  purposes  of 
jurisdiction,  the  doctrine  of  these  cases  last  cited  would  seem  to  rest 
upon  the  better  grounds.  For  it  is  difficult  to  peroeire  why  a  differ- 
ent result  should  follow  in  case  of  a  foreign  corporation  doing  busi- 
ness through  agents  in  another  State,  even  though  such  agents 
might  be  authorized  to  acknowledge  service  of  process  on  behalf  of 
the  corporation,  than  in  case  of  a  natural  person.  It  is  very  mani- 
fest that  a  citizen  of  another  State  might  transact  business  here 
through  his  agents  and  still  remain  a  non-resident  And  if  he 
should  happen  to  be  sued  while  temporarily  within  the  jurisdiction 
of  our  courts,  the  &ct  that  he  was  transacting  business  in  the  State 
would  not  probably  be  relied  on  to  show  that  he  had  lost  the  right 
to  transfer  the  cause  to  the  fMeral  courts.  It  is  very  true  that  a 
foreign  insurance  company,  on  complying  with  our  laws  upon  that 
Subject,  is  permitted  to  take  risks  and  transact  the  business  of  insur- 
ance in  this  State.  That  is,  it  is  permitted  to  exercise  here  the 
powers  conferred  upon  it  by  the  State  which  incorporated  it  But 
it  transacts  this  business  by  means  of  ^agencies,  as  a  non-resident 
person  would  do.  The  corporation  is,  hoWever,  not  created  by  the 
law  of  this  State.  This  State  merely  recognizes  it  aS  an  already 
existing  corporation,  authorized  by  the  sovereignty  Which  created 
it  to  transact  the  business  of  insurance.  And  it  is  verf  apparent 
that  the  defendant  corporation  was  organized  a^d  created  by  the 
law  of  New  York,  and  not  by  the  law  of  this  State.  That  State 
alone  confers  upon  it  whatever  powers  it  possessefs  under  its  charter. 
That  State  may  at  any  time  withdraw  that  charter,  or  otherwise 
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disaolye  the  corporation,  and,  froi^  the  tim^  it  should  do  bo,  the 
corporation  would  cease  to  e^ist  It  would  no  longer  baye  the  right 
to  transact  business  of  insurance  in  this  St^te.  These  considera- 
tions clearly  show  that  our  laws  relating  to  foreign  insurance  com« 
panics  do  not  confer  upon  such  companies  any  corporate  powers,  or 
render  them  domestic  corporations.  These  laws  do  not,  in  any 
manner,  attempt  to  create  such  corporations,  and  are  only  intended 
to  regulate  them  and  prescribe  upon  what  conditions  they  may  do 
insurance  business  in  the  State.  Nor  does  the  fact  that  they  are 
required  to  haye  agents  here,  who  are  authorized  to  acknowledge 
seryice  of  process  for  and  on  behalf  of  the  company,  affect  the  ques- 
tion of  their  citizenship  or  render  them  domestic  corporations. 
This  is  eyidently  a  proyision  to  relieye  our  citizens  from  the  neces- 
sity of  resorting  to  the  courts  of  the  State  which  creaties  the  corpo- 
ration to  enforce  their  contracts.  They  may  pursue  their  legal 
remedies  against  such  coiporations  in  our  own  courts,  the  means 
and  way  haying  been  provided  for  obtaining  jurisdiction  oyer  thenL 
But  this  does  not  depriye  the  company  of  the  right,  conferred  upon 
it  by  the  judiciary  act,  to  apply  to  haye  the  cause  removed  from  the 
State  court  to  the  federal  courts.  And  touching  the  question  of 
the  juiisdiction  of  the  federal  courts  by  reason  of  the  citizenship 
of  parties,  the  more  recent  doctrine  of  the  supreme  court  of  the 
United  States  is,  that  a  suit  by  or  against  a  corporation,  in  its  cor- 
porate name,  is  to  be  regarded  as  a  suit  by  or  against  a  citizen  of 
the  State  which  created  the  corporation.  Ohio  <6  Miss.  R.  R.  Co.  y. 
WheeteTf  1  Black,  286.  Within  that  rule  the  defendant  is  undoubt- 
edly to  be  treated  and  regarded  as  a  citizen  of  the  State  of  New 
York.  As  stated  by  the  chief  justice,  in  the  case  of  Moseley  y. 
Chamierlain,  18  Wis.  700, 1  have  always  been  of  the  opinion  that 
congress  has  no  power  to  provide  for  the  removal  of  a  cause  from 
a  State  to  a  federal  court,  and,  consequently,  that  the  twelfth  sec- 
tion of  the  judiciary  act  is  invalid.  I  shall  not,  however,  attempt 
to  give  any  reasons  for  that  opinion  at  this  time.  Suffice  it  to  say, 
as  that  opinion  was  maturely  formed  after  all  the  examination  and 
reflection  I  could  bestow  upon  the  question,  it  remains  unchanged. 
But  my  adhering  to  that  opinion  now  would  be  of  no  earthly  advun* 
tage,  that  I  can  see,  to  any  person  or  any  principle.  On  the  con* 
irary,  it  would  only  be  productive  of  great  embarrassment,  trouble 
and  expense  to  these  parties  and  others  similarly  situated.  For  we 
well  know  that  the  supreme  court  of  the  United  States,  in  the 
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exercise  of  that  jurisdiction  which  it  asatimecfy  would  pronounce  ail 
tiie  proceedings  in  the  State  court,  after  the  application  for  remoyal 
was  made,  as  coram  nonjudice. 

I  have,  therefore^  concluded  to  hold,  with  the  chief  justice,  that 
the  order  of  the  circuit  court  must  be  reversed^  and  the  oauss 
remanded,  wi&  directions  to  grant  the  order  of  removal 

Order  granML 

Paikx,  J.,  dissented. 


Wmnvo,  appellant  and  respondent,  t.  The   Shebotoav  avd 
FoKB  DU  Lao  Railroad  GoMPAirr  ei  oL 

(»  wit.  107.) 
OotuHiftHanallaw — taxaUan  inaid  of  raUroadi. 

Taxation  in  aid  of  ndlioadB  owned  and  operated  by  private  indiyidnala  or 
eoiporationa  is  anconstitutional,  and  an  act* of  the  legislature  aathorisin|f 
eountj  orders  to  be  issued  in  aid  of  a  railroad,  and  taxes  to  be  levied  for  tlic 
payment  thereof,  on  condition  that  the  consent  of  the  majority  of  the  people 
should  be  manifested  bj  ballot,  and  the  railroad  should  be  brought  to  a  spe- 
diied  state  of  completion,  is  void. 

IiTJUKOTioiir  to  restrain  county  aid  to  a  railroad. 

The  plaintiff.  Whiting,  being  a  resident  and  tax  payer  of  the 
oounty  of  Fond  du  Lac,  brought  suit  in  May,  1867,  against  the 
board  of  sapervisors  of  the  county,  the  Sheboygan  and  Fond  du 
Lac  Bailroad  Company,  and  others,  to  restrain  proceedings  under 
an  act  of  the  legislature  of  1867  (Private  and  Local  Laws,  ch. 
448),  by  which  the  supervisors  had  been  authorized  (on  condition 
that  the  majority  of  the  people  should  vote  in  the  affirmative,  and 
the  road  should  first  be  partially  constructed)  to  issue  county  orders 
for  the  benefit  of  the  Sheboygan  and  Fond  du  Lac  railroad  (and 
another)  and  levy  taxes  on  the  whole  county  for  the  payment  of 
the  orders  when  due.  The  county  was  not  a  stockholder;  the  com* 
pany  was  private  and  subject  to  certain  statutory  regulations. 

The  plaintiff  averred  that  the  county  was  about  to  render,  and 
the  company  about  to  receive,  such  aid,  and  prayed  for  an  injunc« 
tion.     A  temporary  injunction  was  granted  May  19, 1868.    The 
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defendants  moyed'to' dissolve  this  injunction,  and  the  motion  was 
denied  November  12, 1868.  Defendants  appealed.  The  cause  came 
to  trialy  and  judgment  was  rendered  in  favor  of  defendants  January 
19, 1869,  from  which  the  plaintiff  appealed.  Both  appeals  weh) 
argued  together,  the  main  question  being  the  legislative  power  to 
authorize  taxation  in  aid  of  railroads. 

Benndt  A  Iforcross  and  Conger  £  Shan^  for  plaintiff. 

1.  Private  property  cannot  be  taken  for  any  other  than  a  public 
use,  and  cited:  In  re  Albany  street,  11  Wend.  149;  Bloodgood^. 
M,  di  H.  R.IL  Co.y  18  id.  59 ;  In  re  John  and  Cherry  streets,  19  id. 
659 ;  Varick  v.  Smith,  5  Paige,  137 ;  Taylor  v.  Portw,  4  Hill,  147 ; 
Embury  v.  Connor,  3  Oomst  511 ;  Symonds  v.  City  of  Cincinnaii, 
14  Ohio,  147 ;  Bradley  v.  iJ.  R.,  21  Conn.  294 ;  Dunham  v.  Williams, 
36  Barb.  136 ;  Pratt  v.  Brown,  3  Wis.  603 ;  Reeves  v.  Treasurer  of 
Wood  Co^  9  Ohio,  344 ;  Cooky's  Const.  Lim.  530. 

2.  Private  property  cannot  be  taken  for  public  use  unless  on  condi- 
tion of  making  full  and  money  compensation,  and  cited,  Const,  of 
Wis.,  art  1,  §  13,  ordinance  of  1787,  art  2 ;  Cooley  on  Const  Lim. 
559;  Fletcher  v.  Peck,  6  Cranch,  145;  Bradshaw  v.  Rogers,  20 
Johns.  103;  The  People  v.  Mayor,  etc.,  of  Brooklyn,  4  N.  T.  419; 
Carson  v.  Coleman,  3  Stock.  106;  United  States  v.  Minn.,  etc.,  R.  JZL 
Co.,  1  Minn.  127 ;  Railroad  Co.  v.  Ferris,  26  Tex.  603 ;  Curran  v. 
Shaiiuek,  24  CaL  247 ;  State  v.  Graves,  19  Md.  351 ;  Bennett's  Shel- 
ford  on  Bailways,  441 ;  Reitenbaugh  v.  R.  R.  Co.,  21  Penn.  St  100 ; 
Robbins  v.  Railroad  Co.,  6  Wis.  636;  Shepardson  v.  R.  R.  Co,  id. 
605 ;  Norton  v.  Peck,  3  id.  714,  722,  723 ;  Powers  v.  Bears,  12  id. 
213 ;  JSTewett  v.  Smith,  15  id.  101 ;  Philadelphia  Asso.  v.  Wood,  39 
Penn.  St  73. 

3.  The  vote  of  the  majority  does  not  alter  the  invalidity  of  the 
tax,  and  cited :  Town  of  Ouilford  v.  Chenango  Co.,  3  Eem.  143. 

4.  Even  the  right  of  eminent  domain  cannot  be  exercised  except 
in  cases  of  necessity,  much  less  the  power  of  taxation,  and  cited: 
Jordan  v.  Woodward,  40  Me.  317 ;  Eldridge  v.  Smith,  34  Vt  484 ; 
Lances  Appeal,  55  Penn.  St  16 ;  West  River  Bridge  Co.  v.  Dix,  6 
How.  (IT.  S.)  545,  546 ;  Gordon  v.  Railway  Co.,  2  Railway  Cas.  809. 

J.  A.  Bentley  and  Matt.  H.  Carpenter,  for  defendants : 
•   1.  The  power  of  the  legislature  to  authorize  taxation  in  aid  of 
lailwayB  is  weU  settled,  and  cited :  Bridgeport  v.  R.  R,  Co.,  15  Conn. 
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475 ;  Sharpks9  y.  Mayor  of  PbiUUfeiphia,  il  Peii|i.  St  148;  Thomas 
T.  AUeg^mtf  Co.,  7  Law  Beg.  92;  Talbot  v.  Dent,  9  B.  Hon.  526; 
Cheaney  y.  Booker,  id.  330;  3lach  v.  MaysirilU^  13  id.  1»  30,  31  j; 
Goddin  y.  Crump,  8  I^igh.  120;  NicM  y.  ifa$hvtUe,  9  Humph.  252 ;. 
Railroad  Co.  y.  Clinton  Co.,  1  Ohio  St  77 ;  StubenviHe,  otc,  R.  R. 
Co.  y.  7bii;n«Atjt?^  id.  105 ;  C!a»«  y.  DiUan,  2  id.  607 ;  Shaw  y.  Dennis^ 
5  Gihn.  405 ;  iZyeJsr  y.  Railroad,  13  DL  516 ;  Strickland  y.  Railroad^, 
21  Mi8&  209 ;  Dubuque  Co.  y.  D.  A  P.  Railway,  cited  in  Bedf.  on 
Bailw.  534 ;  V.Sd  T.  Railroad  y.  Ouachita,  La.  Ann.  649 ;  Parker 
y.  Scogin,  id.  629 ;  People  y.  Brooklyn,  4  Comst  419 ;  Bushnell  y. 
Behit,  10  Wis.  195;  CZariE;  y.  JanesviUe,  id.  136;  ffasbrouck  y.. 
Milwaukee,  13  id.  37;  17  id.  266 ;  Dean  y.  Madison,  9  id.  402. 

2.  The  courts  haye  no  right  to  impose  limitations  on  the  taxing 
power^  and  cited:  People  y.  Brooklyn,  4  N.  Y.  428;  Wynehamer  y» 
TAtf  People,  13  id.  429;  Pwjpfo  y.  Draper,  15  id.  532;  People  y* 
Mahany,  13  Mich.  500;  SharpUes  y.  Maiy..,  etc.,  21  Penn.  147; 
Oooley's  Const  Lim.,  168,  cases  cited  in  note  a. 

3.  AH  roads  are  post  roads,  according  to  congressional  enactment 

4.  Analogous  cases  were  cited:  ChwA  y.  Ulster  Twmpike  Co.,  4 
Johns.  Oh.  26 ;  Turnpike  Co.  y.  Bishop,  11  Vt  198 ;  Turnpike  Co. 
y.  Baker,  4  Humph.  415. 

At  the  June  term,  1869,  DixoK,  0.  J.,  filed  an  opinion  which  waa 
concurred  in  by  Cole,  J.,  and  which  reyersed  the  judgment  ap- 
pealed from,  and  affirmed  the  order  refusing  to  yacate  tiie  injunction. 
On  motion  of  defendants  for  a  rehearing,  the  following  opinion  waa 
deliyered  at  the  January  term,  1870 : 

Dixon,  C.  J.  The  arguments  on  this  motion  for  a  rehearing  haye 
been  most  thorough  and  able,  and  if  this  court  is  still  in  error  upon 
the  question  inyolyed,  it  can  certainly  neyer  be  said  that  it  was  anj 
fault  of  counsel.  For  the  power  of  taxation  here  claimed,  and 
against  our  decision  with  respect  to  it,  the  argument  has  taken  a. 
wide  range,  and  nothing  seems  to  haye  been  omitted  which  couldt 
by  possibility,  give  strength  to  the  position  of  the  learned  counsel  on 
that  side,  or  show  the  yiews  of  the  court  to  haye  been  erroneous.  The 
authorities  haye  been  cited  almost  to  the  end  of  the  list  of  those 
supposed  to  sustain  the  position  of  the  counsel,  and  quotations  haye 
Deen  extcnsiyely  made  from  them,  while  no  pains  haye  been  spared 
to  elucidate  and  apply  them  to  the  case  in  hand,  with  all  that  learn* 
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ing  and  ability  for  which  the  oonnsel  are  bo  justly  distinguighed. 
Witti  time  for  the  investigation,  so  as  not  to  interfere  with  the  peiw 
fonnanoe  of  other  daties,  we  hare  endeavored  to  profit  by  those  la- 
bors of  counsel,  and  have  given  the  question  that  careful  and  patient 
itady  and  consideration  which  its  importance  demands.  We  are 
now  prepared  to  restate  our  views,  and  more  especially  with  reference 
to  the  positions  taken  by  counsel  in  support  of  this  motion,  more 
fully  and  at  large  than  on  the  former  occasion. 

And  first,  as  to  the  cases  in  this  court,  from  the  opinions  in  which 
counsel  quote  so  largely,  and  upon  which  they  rely  so  confidently,  it 
teems  hardly  necessary  to  add  to  our  former  remarks.  Those  cases 
are  as  clearly  distinguishable  from  this  as  ever  one  case  was  from 
another.  They  were  all  cases  of  taxation  for  the  direct  and  imme- 
diate benefit  of  the  public — to  improve  a  harbor,  which  was  public 
property — to  save  from,  destruction  the  streets  and  site  of  a  populous 
town,  also  public  property — and  to  secure  soldiers  to  protect  and 
defend  the  country  in  time  of  war,  always  recognized  as  a  public 
object  of  the  greatest  magnitude  and  importance.  With  these  ob* 
jects  in  view,  it  seems  very  strange  that  the  language  of  the  court 
should  be  severed  entirely  fit>m  the  facts  of  the  case  before  it,  and 
the  attempt  be  made  to  apply  it  to  a  wholly  different  state  of  facts^ 
where  the  object  of  the  tax  is  to  promote  a  strictly  individual  enter- 
prise, and  to  add  to  or  enhance  the  value  of  merely  private  property. 
And  particularly  does  this  seem  strange  when  the  power  to  tax  for 
any  private  purpose  was  expressly  denied  in  the  opinions.  Such 
mode  of  interpreting  and  applying  judicial  opinions  is  well  known 
to  be  unauthorized.  It  is  a  mode  of  misconstruing  them,  against 
which,  when  counsel  are  so  disposed,  it  is  impossible  for  any  court  to 
guard  or  protect  itselfl  When,  therefore,  it  was  said  in  those  cases 
that  any,  the  slightest,  public  interest  or  benefit  would  sustain  a 
tax,  such  statement  is  to  be  considered  in  connection  with  the  facta 
of  the  case  upon  which  it  was  made,  and  when  it  appears,  from  those 
facts,  that  the  interest  or  benefit  spoken  of  was  the  direct  and  imme- 
diate interest  or  benefit  of  the  public  to  be  promoted  by  the  work, 
and  not  such  as  would  incidentally  or  remotely  accrue  to  the  com^ 
munity  at  large  from  the  accomplishment  of  it,  it  is  to  such  direct 
and  immediate  public  benefit  and  interest  that  the  statement  is  to 
be  applied,  as  much  as  if  it  had  been  expressly  so  limited.  This  is  a 
fkmiliar  rule  of  construction,  and  one  which  cannot  be  departed 
from  by  counsel  with  safety  to  suitors  or  with  justice  to  the  courts 
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It  is  a  role  which  exclades  all  such  unfounded  inferenoes  «a:tLat  aA- 
,  tempted  to  be  drawn  here.  The  court  in  those  cases  being  callad 
ppon  to  define  what  direct  and  immediate  public  interest  or  benefit 
would  sustain  a  tax,  did  so  in  the  language  quoted.  The  qnestioli 
whether  a  public  benefit  or  interest  of  some  different  kino,  as  thai 
which  is  indirect  or  incidental  to  the  prosecution  of  some  enterprise 
,or  business  of  a  private  character/would  sustain  a  tax,  was  not  then 
before  the  court,  nor  was  the  court  required  to  consider  it  or  to  ejc- 
pressly  qualify  its  language  with  reference  to  it  The  language  of 
the  opinions,  and  every  word  in  them,  stand  qualified  and  limited  by 
the  proper  subject-matter  of  the  cases  under  consideration,  and,  thus 
understood,  we  have  nothing  to  add  to  or  take  from  them,  and  ac- 
Mowledge  our  obligations  when  the  learned  counsel  commend  them 
«s  perfectly  sound  expositions  of  the  law.  We,  too,  believe  them  to 
be  correct,  and  not  in  the  smallest  degree  inconsistent  with  whathaa 
been  here  decided. 

Again,  it  is  said  that  every  case  in  which  the  exercise  of  the' power 
of  eminent  domain  in  behalf  of  one  of  these  private  railroad  com- 
panies has  been  upheld  is  an  authority  clear  and  positive  against  the 
decision  now  made.  The  correctness  of  this  conclusion  depends 
upon  the  correctness  of  the  premises. from  which  it  proceeds.  It  is 
assumed,  as  the  foundation,  that  that  which  is  a  public  use  so  as  to 
justify  the  exercise  of  the  power  of  eminent  domain,  is  also  a  public 
use  which  will,  under  all  circumstances,  justify  the  exercise  of  the 
power  of  taxation.  It  is  assumed  that  no  difference  exists  in  pub- 
lic uses,  but  that  all  are  alike,  and  that  a  public  use  once  established, 
with  respect  to  one  of  these  powers,  is  necessarily  a  public  use  with 
respect  to  the  other.  And  this  we  think  to  be  the  great  mistake 
upon  this  point  It  arises  from  considering  two  things  alike  which 
are  in  reality  different  It  ignores  all  distinction  between  different 
public  uses,  and  the  effect  which  such  differences  may  have  in  de^. 
termining  the  legislative  authority.  That  public  uses  differ  very 
widely  fh)m  each  other  is  a  proposition  which  no  one  can  deny. 
They  differ  in  nature  and  kind,  and  in  the  degree  or  extent  of  the 
public  enjoyment  There  may  be  various  degrees  of  the  same  kind 
of  public  use.  It  may  be  more  extensive  and  complete  in  one  case 
than  in  another.  Certain  uses  are,  per  se,  public,  such  as  of  public 
highways,  public  buildings,  and  the  channels  of  public  riveift 
Others  have  been  declared  public  by  the  decisions  of  the  oourts,  at 
of  railroads,  turnpike  roads,  public  ferries,  toll-bridges,  and  thelika 
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But  these  last  have  as  yet  been  declared  public  only  "with  respect  to 
Uie  power  of  eminent  domain. 

Now,  as  there  exists  this  variety  and  difference  of  public  use^ 
the  question  arises  whether,  in  the  case  of  this  railroad  company,  a 
distinction  is  to  be  taken  between  a  public  use  which  will  aathorize 
the  exercise  of  the  power  of  eminent  domain,  and  one  which  will 
justify  a  resort  to  the  power  of  taxation  to  promote  the  same 
object  And  we  think  that  ihere  is  such  distinction.  Thes^ 
powers  are  not  identical,  though  both  must  be  exercised  for  a 
public  purpose,  or  not  at  all.  There  are  many  public  uses  for 
which  taxes  may  be  levied  that  have  not  as  yet  been  held  to 
authorize  the  condemnation  of  private  property,  though  suitable 
or  convenient  .for  the  same  public  i^ses.  Taxes  maybe  levied  to 
build  a  State  capitol,  court-houses,  public  school  buildings,  jails,  a 
State  prison,  an  asylum  for  the  insane,  etc,  but  recourse  to  the 
power  of  eminent  domain  to  obtain  the  land  upon  which  to  erect 
such  buildings  would  be  something  new  in  the  legislative  and 
judicial  proceedings  of  this  country.  "  Who  ever  heard,''  says  Mr. 
Justice  WooDBUBY,  in  West  River  Bridge  Company  v.  DiXy  6  How. 
(TT.  S.)  546, ''  of  laws  to  condemn  private  property  for  public  use, 
for  a  marine  hospital  or  State  prison?  So  a  custom-house  is  a 
public  use  for  the  general  government,  and  a  court-house  or  jai) 
for  a  State.  But  it  would  be  difficult  to  find  precedent  or  argu- 
ment to  justify  taking  private  property,  without  consent,  to  erect 
them  on,  though  appropriate  for  the  purpose."  But  it  may  be  said 
that  this  difference  only  exists  by  reason  of  the  greater  public 
necessity  required  to  justify  the  exercise  of  the  power  of  eminent 
domain,  and  that  it  shows  that  the  power  of  taxation  is  the  more 
general  and  extensive  of  the  two.  Be  it  so.  We  only  refer  to  it 
for  the  purpose  of  showing  that  such  difference  does  or  may  exist 
in  particular  cases,  and,  when  that  is  shown,  the  fact  that  there 
may  be  other  differences  in  other  cases,  and  which  may  lead  to 
other  conclusions,  seems  altogether  less  improbable. 

As  has  already  been  said,  we  think  there  exist  a  difference  here, 
and  that  it  is  such  that,  though  the  power  of  eminent  domain  may 
be  exercised,  yet  the  power  of  taxation,  as  here  claimed,  cannot  be. 
And  in  order  to  understand  this,  it  will  be  necessary  to  precisely 
ascertain  and  define  the  nature  and  extent  of  that  public  use  which, 
in  the  case  of  these  private  railroad  companies,  has  been  held  suffi* 
dent  to  authorize  the  exercise  of  the  power  of  eminent  domain  in 
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their  behalfl    And  firsts  let  ns  rid  the  qaestion  of  aome 
tttions  which,  for  want  of  proper  care  and  attention,  have  too  oftea 
been  most  erroneondy  supposed  to  enter  into  it    Of  such  consider 
ations,  the  principal  and  most  important  one  is,  that  the  public  use 
which  justifies  the  exercise  of  the  power,  in  some  way  consists  in 
the  general  benefits  and  adyantages  accruing  to  the  public  at  laigc 
from   the   creation   and   operation  of  these  works   of  interna* 
improTemeoL     It  is  very  dear  thbt  the  public  use  does  not  in 
any  manner  consist  of  these,  for  if  it  did,  then  every  enterprise  ot 
business  prosecuted  for  private  gain  or  emolument,  and  by  whicl: 
the  puolic  prosperity  and  welfare  is  also  promoted,  would  be  i 
public  use,  and,  as  such,  would  justify  the  exerdse  of  the  power  ol 
eminent  domain  in  behalf  of  the  persons  and  corporations  so 
engaged,  and,  according  to  the  doctrine  of  those  who  differ  from  uf 
in  opinion,  likewise  the  power  of  taxation,  to  donate  money  an<; 
property  to  such  persons  and  corporations.    There  are  very  many 
enterprises  and  occupations  of  a  private  character,  connected  witl 
trade,  commerce  and  manufactures,  which  are  quite  as  much  to  cm 
advantage  as  a  people,  and  quite  as  necessary  and  indispensable  to 
our  growth  and  prosperity  as  a  nation,  as  the  building  and  operat 
Ing  of  railroads,  and  some  are  even  more  so.    Senator  M&ison,  ii 
tnat  part  of  his  opinion  quoted  by  counsel  in  support  of  thL« 
motion,  after  dilating  upon  the  great  public  advantages  afforded  b] 
the  introduction  of  railroads,  says:  ^'Next  to  the  moral  lever  power 
of  the  press  should  be  ranked  the  beneficial  infinence  of  railroads 
in  their  effects  upon  the  vast  and  increasing  business  relations  of 
the  nation,  and  the  promoting,  sustaining  and  perpetuating  of  thi 
happiness,  prosperity  and  liberty  of  the  people."    Bloodgood  v.  M 
(6  H.  R.  R.  Co.y  18  Wend.  48. 

Here  then  we  have,  in  the  leading  authority  cited  nnd  relied  upc^ 
by  the  learned  counsel,  the  admission,  the  truth  of  which  no  on'^ 
can  dispute,  that  there  are  private  business  occupations  in  which 
the  people  at  large  are  more  deeply  interested,  and  by  which  they 
are  more  greatly  benefited,  than  by  the  building  and  operating  o^ 
railroads,  and  if  the  benefits  and  advantages  accruing  to  the  public 
from  the  latter,  while  in  the  hands  of  private  corporations,  and  useA 
and  operated  for  the  sole  gain  and  emolument  of  the  stockholder^ 
constitute  a  public  use  which  will  justify  a  resort  to  the  powt  r  oi 
taxation  for  the  sake  of  giving  the  money  to  such  corporation,  wh^- 
ahall  say  that  the  benefits  and  advantages  derived  by  the  public  fron- 
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tlie  former  will  not  sustain  the  same  proceedings,  in  order  to  donate 
the  funds  to  the  persons  or  corporations  whose  time  and  capital  an 
thus  beneficially  employed  therein  ?    Who  shall  say  that  the  power 
of  eminent  domain  may  not  be  exercised,  and  taxes  levied  for  the 
3nooaragement  and  support  of  the  newspaper  and  periodical  press 
of  the  country  ?    Who  shall  say  that  donations  and  benevolences, 
drawn  from  the  pockets  of  the  people  by  taxation,  may  be  given  to 
the  champions  of  the  New  York  and  Erie  railroad,  and  that  they 
may  not  be  given  to  the  Harpers  or  the  Appletons  ?  Who  shall  set 
Franklin  square  against  Wall  street,  and  claim  that  taxes  may  be 
levied  to  give  to  the  latter  but  not  to  the  former  ?    The  majority  of 
this  court  has  decided  that,  upon  considerations  like  these,  taxation 
ttumot  be  resorted  to  for  either  purpose,  and  to  that  decision  it  is 
)roposed  to  adhere  until  some  more  satisfactory  ground  for  discrim* 
ination  can  be  shown  than  has  yet  been  made  to  appear.  It  is  obvi- 
ious,  if  public  benefits  and  advantages  of  this  kind,  and  which  may 
be  properly  called  incidental,  constitute  a  public  use  which  will  jus* 
jfj  a  resort  to  either  of  these  sovereign  powers  of  government,  that 
then  an  distinction  between  public  and  private  business,  and  public 
•nd  private  purposes,  is  obliterated,  and  the  door  to  taxation  is 
ipened  wide  for  every  conceivable  object  by  which  the  public  inter- 
«t  and  welfare  may  be  directly  or  in  anywise  promoted.    Such  a 
ioctrine  would  be  subversive  to  all  just  ideas  of  the  powers  of  gov- 
tmment  and  destructive  of  all  rights  of  private  property,  leaving 
.very  man's  ^tate  to  be  held  by  him  as  a  mere  grace  or  favor 
received  at  the  hands  of  the  legislative  body.    And  such  is  the  con- 
oequenoe  of  looking  to  these  incidental  public  benefits  and  advan- 
oiges  as  the  public  use  which  will  justify  the  exercise  of  these  high 
governmental  powers;  and  those  gentlemen  who,  like  Senator  Mai- 
aon  and  others,  have,  in  words  of  studied  eloquence,  labored  to  depict 
Aich  benefits  and  advantages,  thinking  that  they  were  thereby  dem- 
onstrating that  such  legislation  was  justifiable,  were  never  more  mis- 
taken.   The  same  eulogies  might,  and  with  equal  or  more  truth,  be 
applied  to  the  press,  to  domestic  manufactures,  and  to  many  other 
things  by  which  the  general  happiness  and  prosperity  of  the  people 
have  been  equally  or  more  greatly  promoted. 

The  incidental  public  benefits  or  advantages,  though  in  a  general 
sense  to  be  considered,  do  not,  therefore,  constitute,  in  the  sense  of 
the  law,  a  public  use,  which  will  justify  the  interference  of  the  gov- 
emm<>nt;  and  the  question  is,  in  what  does  such  use  consist  in  the 
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case  of  tiiese  railroads  owned  and  operated  by  private  corporation?? 
We  have  seen  that  certain  uses,  are  per  se,  public,  and  that  otheMi 
have  been  pronounced  so  bj  the  courts,  and  among  the  latter, 
lailroads.  Eminent  domain  is  the  right  of  the  government  to* 
seize  private  property  for  public  use,  upon  payment  of  just  com 
pensation  to  the  owner.  It  is  a  power  which  must  be  exer* 
dsed  by  the  government  or  sovereign,  and  for  the  public  use  only. 
It  cannot  be  delegated.  ^'The  public  use/*  says  Judge  Gooley, 
in  his  excellent  treatise  on  Constitutional  Limitations,  531,  ^implies 
a  possession,  occupation  and  enjoyment  of  the  land  by  the  public 
or  public  agencies."  And  further  on,  in  commenting  upon  the 
same  subject.  Judge  Cooley  notices  the  broad  language  of  Chan- 
cellor Walwobxh,  in  Beekman  v.  SarcUoga  &  Schenectady  R.  R. 
Co.yd  Paige,  73,  and  which  is  quoted  and  made  emphatic  by  conn« 
sel  here,  that,  ^'if  the  public  interest  can  be  in  any  way  promoted 
hj  the  taking  of  private  property,"  the  taking  can  be  considered  for 
a  public  use.  He  observes,  what  must  be  obvious  to  every  one  who  has 
thoroughly  considered  the  subject,  that  it  would  not  be  Safe  to  apply 
with  much  liberality  this  language  of  the  learned  chancellor.  We 
refer  to  thisdefiniiion  of  that  learned  writer,  as  being  the  most 
clear,  concise  and  correct  general  definition  of  what  constitutes  the 
public  use  which  justifies  the  exercise  of  the  power  of  eminent 
domain  that  has  anywhere  fallen  under  our  observation.  It 
iippears,  then,  that  the  public  use  consists  in  the  poaseseiony  occupc^ 
Hon  and  enjoyment  of  the  land  itself  by  the  public,  or  public  agen^ 
MSSy  and  not  in  any  incidental  benefits  or  advantages  which  may 
accrue  to  the  public  from  enterprises  of  this  nature.  But  the  ques- 
tion before  us  calls  for  a  more  precise  definition  as  to  how  it  is  that 
the  public  may  be  said  to  possess,  occupy  and  enjoy  the  land  con- 
dinned  for  the  use  of  these  railroad  companies.  And  here  again 
we  must  refer  to  the  opinion  of  Mr.  Justice  Woodbury,  whose  clear 
ideas  and  firm  grasp  of  legal  truths  seem  never  once  to  have  forsaken 
him.  In  the  case  first  above  cited,  after  speaking  of  certain  uses 
which  could  not  be  deemed  public,  so  as  to  justify  the  application 
of  the  principle  of  eminent  domain,  and  specifying  some  of  those 
things  which  are  necessary  to  constitute  a  public  use  of  a  toll- 
bridge,  turnpike  or  railroad,  he  says,  in  addition,  that  it  ^^must  it 
under  public  regulations  as  to  toUs,  or  owned,  or  subject  to  be  owned^ 
by  the  State,  in  order  to  make  the  corporation  and  object  public, 
for  a  purpose  like  this."    And,  as  was  customary  with  him,  he  cites 
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many  authorities  to  the  pointy  and  then  prooeeds:  ''It  is  not 
ctnongh  that  there  is  an  act  of  incorporation  for  a  bridge,  or  turn- 
pike, or  railroad,  to  make  them  public,  so  as  to  be  able  to  take  pri- 
yate  property  constitutionallj  without  the  owner's  consent;  but 
their  uses  and  objects,  or  intei^&sts,  must  be  what  has  just  been 
indicated — must,  in  their  essence,  and  character,  and  liabflities^ 
be  public  within  the  meaning  of  the  term  'public  use.'  There 
may  be  a  prirate  bridge,  as  well  as  a  priyate  road  or  priyate  rail- 
road, and  this  with  or.  without  an  act  of  incorporation."  And 
Chancellor  Walwobth,  in  Be$kman  Yk  Saratoga  B,  R.  Co.y  3  Paige, 
75,  likewise  states  the  true  na/ture  of  the  public  use^  when  he  puts 
it  on  the  ground  that  ''the  legislature  may, /rom  time  to  time,  regu- 
late the  use  of  the  franchieej  and  limit  the  amount  of  toU  which  it 
^aU  be  lawful  to  take,  in  the  same  manner  as  they  may  regulate  the 
amount  of  tolls  to  be  taken  at  a  ferry,  or  for  grinding  at  a  mill, 
unless  they  haye  depriyed  tiiemselyes  of  that  power  by  a  legislatiye 
contract  witii  the  owners  of  the  road"  And  in  the  leading  case  of 
Railroad  Co,  r.  ChappeUy  1  Bice,  398,  cited  by  Judge  WooDbuby, 
and  likewise  by  counsel  here,  it  is  said,  that  a  railroad  to  be  deemed  a 
highway  should  he  kept  under  public  control  The  public  use, 
th(^:«fore,  which  has  been  held  to  justify  the  application  of  the  doc*' 
trine  of  eminent  domain  in  the  case  of  these  railroads  owned  and 
operated  by  priyate  indiyiduals,  consists  in  th^  fieict  that  the  owneri 
dannot,  without  reasonable  excuse,  refuse  to  receiye  and  transport 
passengers  and  freight  when  offered  at  usual  rates,  and  in  the  fact 
that  the  State  retains  the  power  to  regulate  and  control  the  franchise, 
and  limit  the  amount  of  tolls  which  it  shall  be  lawful  for  the  owners 
to  aharge.  The  use  consists  in  these  facts,  and  these  alone.  And  as 
a  man  may  be  said  to  possess  and  enjoy  the  estate  of  another,  the 
use  of  which  by  that  other  he  may  regulate  ftnd  control,  so  that  it' 
diall  not  be  turned  to  his  detriment  or  disadvantage,  so  the  public,' 
through  this  reserved  power  of  the  State,  may  be  said  to  possess 
tad  enjoy  the  land  condemned  for  use  by  these  railroad  companies. 
And  this  is  the  public  use  which  has  been  held  to  justify  the  exer- 
cise of  the  power  of  eminent  domain  in  behalf  of  such  coiporations, 
a  power  which,  by  the  barrier  erected  by  the  constitution,  requiring' 
payment  of  fliU  compensation  to  the  owner,  is  far  less  susceptible 
of  legislatiye  abuse,  and  far  less  dangerous  to  private  right  than  thn 
power  of  taxation. 
And  here  it  ocours  to  U9  to  observe,  that  under  the  principle! 
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annoimced  in  the  Dartmouth  College  caae  and  in  the  nomeioiu 
eases  which  have  followed  it  in  the  same  ooort,  and  by  the  authoritj 
of  which  the  conrts  of  all  the  States  are  bound,  this  power  of  the 
State  to  regulate  and  control  the  franchise  and  fix  the  amount  of 
the  tolls,  and  without  which  the  public  use  cannot  exists  has  fre- 
quently been  wholly  lost  The  doctrine  of  those  oases,  that  the 
charters  of  such  corporations  are  contracts  between  the  State  and 
the  corporators  or  stockholders,  and,  as  such,  irreyocable  and  un- 
changeable at  the  will  of  the  legislative  body  which  granted  them, 
unless  the  power  to  alter  or  repeal  is  expressly  reserved,  overturns 
entirely  the  principle  upon  which  the  power  of  eminent  domain  has 
often  been  exercised  in  behalf  of  corporations  thus  chartered  and 
organized.  It  is  totally  inconsistent  with  the  ground  upon  which 
that  principle  has  been  held  to  apply,  that  the  power  and  control  of 
the  State,  and  consequent  public  use,  should  be  thus  extinguished; 
or  that  such  power  and  control  should  be  exhausted  by  the  legisla- 
ture having  regulated  the  tolls  or  fixed  the  rates  for  carriage  and 
transportation  in  the  first  instance;  or  that  it  should  be  competent 
for  the  legislature,  in  any  manner,  or  by  any  contract  with  the  cor- 
poration, or  its  promoters  or  stockholders,  to  part  with  its  authority 
in  the  premises.  A  corporation  of  this  kind,  which  is  above  the 
power  and  control  of  the  State  in  these  particulars,  is  not  for  the 
public  use,  so  as  to  justify  the  exercise  of  eminent  domain  in  its 
behalf;  and  it  appears  to  us,  that,  as  to  every  act  of  incorporation 
thus  falling  within  the  decisions  of  the  federal  supreme  court,  it 
should  have  been  so  held.  It  appears  to  us,  also,  in  the  passage 
above  quoted,  that  Chancellor  Walwobth,  eminent  as  he  was  for 
sound  learning  and  judicial  ability,  was  inconsistent  in  putting  the 
public  use  which  would  authorize  the  application  of  the  principle 
of  eminent  domain  upon  the  ground  that  the  legislature  might, 
''from  time  to  time,  regulate  the  use  of  the  franchise  and  limit  the 
amount  of  toll  which  it  should  be  lawfdl  to  take,"  and  then  admit- 
ting or  supposing  that  the  legislature  might,  by  contract  with  the 
railroad  company,  deprive  itself  of  that  power.  But  be  this  matter 
•f  it  may  in  other  States,  the  question  can  nevir  arise  in  this  State. 
Our  people,  by  a  most  wise  and  beneficial  provision  in  their  consti- 
tution, have  perpetually  reserved  the  power  to  the  legislature  to  alter. 
or  repeal  all  charters  or  acts  of  incorporation  at  any  time  after  their 
passage.  Const  art.  11,  §  1.  In  this  State,  therefore,  the  publiot 
have  that  use  which  has  been  held  to  justify  the  exercise  of  the 
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{lower.  The  legislature,  if  it  has  not  done  so,  may  limit  the  tolls 
and  £Eure8  to  be  received  by  this  railroad  company  to  a  reasonable 
•am,  beyond  which  the  company  shall  not  go.  It  may  prevent 
ibuses  in  that  respect. 

And  now  that  we  see  precisely  what  this  public  use  is,  its  charac- 
ter and  extent,  we  are  better  able  to  judge  whether  it  will  sustain 
the  power  of  taxation  here  claimed.  We  see  that  it  is  not  a  public 
use  per  se,  which  all  agree  will  support  taxation,  but  far  from  it. 
It  is  not  that  free  and  unrestrained  use  which  the  public  has  of  its 
own  property,  but  a  mere  right,  on  the  part  of  the  public,  through 
the  legislature,  to  control  the  franchise  of  the  company  and  regu- 
late its  use  of  the  property  belonging  to  it,  so  as  to  prevent  oppres- 
sion, and  avoid  the  imposition  of  unreasonable  and  unjust  burdens 
upon  the  people  who  are  obliged  to  avail  themselves  of  these  great 
channels  of  trade  and  communication.  In  The  West  River  Bridge 
Company  v.  Dix,  above  cited,  a  critical  examination  into  the  nature 
and  extent  of  this  public  use  became  necessary,  and  the  subject  was 
most  thoroughly  and  exhaustively  canvassed  and  considered.  The 
legislature  of  Vermont,  conceiving  that  it  might  sometimes  be  ex- 
pedient to  convert  the  turnpike  roads  and  toll-bridges  in  that  State 
into  free  roads  and  free  bridges,  passed  an  act  authorizing  the 
supreme  and  county  courts  to  take  any  real  estate,  easement  or 
franchise  of  any  turnpike  or  other  corporation,  when,  in  their  judg- 
ment, the  public  good  required  a  public  highway,  and  providing  that 
compensation  should  be  made  in  the  same  manner  as  in  the  case  of 
highways  laid  out  over  individual  or  private  property.  Under  that 
act,  the  franchise  and  property  of  the  West  River  Bridge  Company^ 
a  corporation  created  by  the  laws  of  that  State,  and  whose  charter 
had  some  sixty  years  to  run,  were  seized  for  public  use.  The  com- 
pany resisted  the  proceedings  on  various  grounds,  all  of  which  were 
overruled  The  cause  was  argued  for  the  company  by  Mr.  Gollamer 
mnd  Mr.  Webster,  and  on  the  other  side  by  Mr.  Phelps,  the  two  lat- 
ter being  at  that  time  senators  of  the  United  States.  One  objection 
urged  against  the  proceeding  was,  that  the  property  was  already 
devoted  to  the  public  use,  and  that  there  could  be  no  such  thing  as 
aeizing  it  again  for  a  public  use  of  the  very  same  kind. 

In  reply  to  this  Mr.  Phelps  said  (and  we  feel  no  hesitancy  in 
quoting  the  language  of  so  distinguished  a  lawyer,  judge,  and  states- 
sum,  though  used  in  argument,  especially  when  such  argument  was 
ftilly  sustained  by  the  decision  of  the  court),  speaking  of  the  power 
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of  eminent  domain;  ^Bnt  the  question  has  been  agitated  elsewhere! 
and  may  be  started  here^  whether  a  fi*anchi8e  granted  to  priyate 
persons  for  their  priyate  emolument,  and  yet  for  a  publio  use,  is  not' 
beyond  the  reach  of  that  power.  These  cases  being  of  a  mixed 
character^  combining  priyate  right  and  emolument  with  public  oon- 
tenience^  the  question  resolves  itself  into  two  others,  viz.:  1st.  Are 
the  priyate  rights  thus  conferred  of  any  superior  sanctity  ?  And 
2d.  Does  the  partial,  qualijM  and  limited  ajapropriation  of  the 
property  to  public  use  exclude  the  furfcher  exercise  of  the  right  of 
eminent  domain  Y**  And  Mr.  Justice  McLean  said :  ^'  The  use  of 
this  bridge,  it  is  contended,  is  the  same  as  before  the  act  of  appro- 
priation. The  public  use  the  bridge  now  as  before  the  act  of  appro- 
priation. But  it  was  a  toU-bridgey  and  by  the  act  it  was  made  free. 
Tlie  use,  therefore^  is  not  the  same.  The  tax  assessed  on  the  citizena 
of  the  town  to  keep  up  and  pay  for  the  bridge  may  be  impolitic  oi 
unjust ;  but  that  is  not  a  matter  for  the  consideration  of  this  court' 
These  references  show  yery  clearly  the  differences  existing  in  publio 
uses,  and  that  the  public  use  in  ttie  case  of  a  railroad  owned  and 
operated  by  a  priyate  corporation  is  but  a  partial,  qualified  and 
limited  one.  It  is  qualified  and  limited  by  the  private  right  which 
the  railroad  company  has  to  ask  and  demand,  of  every  person  who 
uses  its  road,  a  reasonable  fee  or  toll,  which  reasonable  fee  or  toU 
may  be  fixed  by  act  of  the  legislature.  And  in  the  case  of  the  toll- 
bridge  which  was  made  firee  by  right  of  eminent  domain,  the  taxes 
which  the  people  paid  to  compensate  the  company  for  the  franchise 
and  property  taken  from  it  became  a  substitute  for  the  tolls  which 
had  been  theretofore  paid.  Before  the  act  of  appropriation  the  pub- 
lic could  use  the  bridge  only  upon  paying  tribute  to  the  company, 
but  afterward  it  was  free.  Tlie  proposition  here  is  to  compel  the 
public  to  pay  tribute  and  taxes  too  —  to  pay  for  the  property 
and  yet  not  to  own  it  — to  pay  for  it,  and  yet  pay  the! 
company  for  the  privilege  of  using  it.  Is  there  to  be  no  discrimi- 
nation upon  different  public  uses  for  these  different  purposes  ?  Is 
the  partial,  qualified  and  limited  public  use  which  has  been  held 
sufficient  to  justify  the  exercise  of  the  power  of  eminent  domain  in 
behalf  of  these  private  railroad  companies,  also  to  be  held  sufficient 
io  justify  the  exercise  of  the  power  of  taxation  for  the  sole  and  imme- 
diate purpose  of  donating  the  moneys  raised  to  such  companies? 
If  it  is,  then  indeed  are  the  proper  objects  of  taxation  greatly  mul- 
tiplied. The  power  of  the  legislature  to  regulate  the  tolls  and  cdiarget 
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tional  sense^  certainly  in  the  sense  of  morality  and  justice.  If  there 
be  not  an  express,  there  is  certainly  an  implied,  obligation  and 
promise  on  the  part  of  the  State  never  to  reduce  the  tolls  and 
charges  below  a  standard  which  will  be  reasonable,  or  which  will 
afford  a  fair  and  adequate  remuneration  and  return  upon  the  amoimt 
of  capital  actually  invested.  This  obligation  and  promise,  which 
spring  from  the  act  of  incorporation  and  invitation  by  the  State  to 
persons  to  invest  their  money  in  the  stock,  it  is  presumed  no  legis* 
lative  body  would  disregard,  except  where  the  company,  by  gross 
and  wanton  abuse  bf  its  privileges,  had  forfeited  its  rights,  and  then, 
instead  of  legislative  action,  it  is  also  presumed  that  the  regular 
course  of  judicial  proceedings  would  ordinarily  be  preferred.  The 
true  intent  and  object  of  the  power  is,  that  the  legislature  shall  be 
able  to  protect  the  rights  and  interests  of  the  people,  but  not  that 
it  shall  arhitrarily  or  unnecessarily  impair  the  rights  or  franchises 
of  the  company,  or  destroy  the  property  6t  its  stockholders.  The 
good  faith  of  the  State  is  pledged  against  tiiis,  and  it  is  not  within 
the  range  of  presumption  that  it  will  ever  be  don&  The  individ* 
txaU  owning  the  property,  and  whom'  the  corporation  represents, 
purchase  it  under  this  pledge  and  inducement  h^ld  out  by  the  State. 
To  them  it  is  a  matter  of  mere  private  business,  engaged  in  under 
the  sanction  and  encouragement  of  the  State,  and  for  their  indi- 
vidual gain  and  emolument,  and  the  legislature  will  no  more  unneo* 
essarily  interfere  with  it,  or  with  the  business  of  the  corporation 
where  it  is  legitimately  and  properly  conducted,  than  it  will  with 
any  other  private  business. 

As  yet  we  believe  the  power  has  never  been  exercised  with  respect 
to  any  railroad  company  organized  in  this  State,  and  possibly  it  may 
never  be.  It  is  valuable,  however,  as  a  check  upon  the  rapacity 
which  these  corporations  sometimes  exhibit,  and  the  time  may  come 
when  the  legislature  will  be  imperiously  required  to  exert  it;  but 
when  it  does,  if  ever,  it  will  not  be  to  deprive  the  corporation  or  its 
stockholders  of  their  legitimate  rights,  but  to  correct  abuses  and 
save  the  rights  of  the  people.  The  legislature  will  not  reduce  the 
tolls  or  rates  to  an  unreasonably  low  figure,  or  so  as  to  disappoint  the 
just  expectations  of  the  owners  of  stock.  It  will  not  destroy  the 
earnings  of  the  roa^  or  cut  off  satisfactory  dividends  upon  the  cash 
capital  actually  piaid  in,  if  the  business  of  the  company  is  such  as  to 
affoid  them.     In  fine,  it  will  hold  the  company  odly  to  the  receipt 
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«f  reasonable  tollsy  and  this  with  a  yiew  to  the  nature  and  extent 
of  its  bnsinessy  the  expenses  neoessarilj  incurred  by  it,  and  the 
;amonnt  of  capital  invested.  The  legislature  will  not  out  down  the 
tolls  unreasonably  with  a  view  to  compensating  the  loss  of  the  com- 
pany by  taxing  the  community  at  large,  for  that  would  be  to  defeat 
the  very  principle  upon  which  all  these  companies  are  organized  and 
roads  built.  That  principle  is,  that  those  persons  should  pay  for 
ihe  building  and  operating  of  the  roads,  who  use  them,  and  as  they 
use  them.  They  pay  their  taxes  for  these  improyements  when  they 
pay  their  tolls. 

Regarding  the  reserved  power  in  this  light,  and  as  it  in  fact  exists 
4ind  will  continue  to  exist,  and  considering  that  it  constitutes  the 
only  legitimate  basis  of  any  public  use  which  will  justify  the  exer- 
oise  of  the  power  of  taxation  here  contended  for,  we  see  at  once,  if 
the  power  be  conceded,  that  there  are  other  private  business  pur- 
suits for  the  benefit  of  which,  or  of  the  persons  engaged  in  them, 
taxes  may  also  be  levied.  AU  common  carriers  of  passengers  and  goods 
•are  bound  to  rieceive  and  carry,  unless  some  valid  excuse  be  shown, 
when  tendered  a  reaeonable  compensoHon.  This  is  the  right  of  the 
people  at  large — of  alL  It  is  compulsory  by  them,  and  not  optional 
with  the  carrier.  Angell  on  the  Law  of  Carriers,  §§  124  to  129,  and 
4kuthorities  cited.  If  this  tax  be  valid,  why  may  not  the  people  be 
taxed  to  make  donations  to  common  carriers  ?  And  as  all  innkeep- 
-ers  stand  upon  the  same  footing  with  respect  to  the  rights  of  the 
public  and  the  sums  which  they  may  charge  for  entertainment,  why 
may  not  taxes  be  levied  for  their  benefit  ?  But  it  may  be  said  that 
the  legislature  has  not  the  power  to  fix  the  sums  which  carriers 
shall  charge.  This  is  by  no  means  certain.  But  if  not  to  tax  for 
•common  carriers,  then  certainly  the  power  would  exist  to  tax  for  the 
benefit  of  all  owners  of  grist-mills  throughout  the  country.  In  the 
•ease  of  a  grist-mill,  the  private  property  of  any  person,  there  exists 
the  same  public  use  as  in  the  case  of  a  railroad.  It  differs  from  it 
in  no  respect  whatever.  The  legislature  may  regulate  and  limit  the 
ioUs  for  grinding  at  its  pleasure,  and  provide,  as  the  legislature  of 
this  State  has  done,  that  the  owner  shall  receive  and  grind  the  grists 
of  others  in  preference  to  grinding  his  own  grain.  Laws  of  this 
character  exist  in*every  State  of  the  Union,  as  well  as  in  those  where 
it  has  been  held  that  the  right  of  eminent  domain  cannot  be  exer- 
ds-Ml  in  behalf  of  mill  owners,  as  in  those  where  it  has  been  held 
4iM,  it  can.    And  in  this  State  it  is  immaterial  whether  the  head  or 
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power  of  water  whioh  propels  the  mill  is  created  by  flowing  the 
laiidB  of  others,  onder  tiie  authority  granted  by  the  Mill  Dam  Aot^ 
or  only  by  flowing  the  land  belonging  to  the  owner  of  the  milL 
The  act  applies  to  and  regulates  the  tolls  and  manner  of  conducting 
the  business  in  all  grist-mills  mored  by  water.  B.  S.,  ch.  60.  Wben^ 
therefore,  the  owner  of  a  site  and  adequate  mill  power  upon  his  own* 
land  became  desirous  of  improving  it  by  the  erection  of  a  grist- 
mill, he  might  apply  to  the  legislature  for  an  act  to  tax  his  neigh- 
bors to  famish  funds  for  that  purpose,  and  such  act  would  be  yalid;. 
or,  having  erected  his  dam  and  built  and  put  his  mill  in  operation,, 
he  might,  from  time  to  time,  afterward  procure  such  taxation  for  his- 
priyate  or  individual  benefit;  and  no  lawful  objection  could  be 
taken  thereto.  For  ourselves,  we  cannot  think  that  this  kind  of 
public  use,  though  it  may  sustain  the  power  of  eminent  domain,  wiUr 
also  sustain  taxation  like  this,  and  we  here  end  our  remarks  upon 
the  point 

Again,  it  is  said  that  the  property  in  the  hands  of  these  railroad 
companies  is  public  property,  and  therefore  such  taxation  is  justifi- 
able. This  proposition  requires  not  much  discussion.  The  con- 
trary has  been  the  settled  law  both  in  England  and  this  country 
ever  since  these  and  kindred  corporations,  as  plank-road  companies, 
tampike  companies,  toll-bridge  companies,  ferry  companies  and  the 
like,  have  had  an  existence,  and  for  the  earlier  authorities  to  thiS' 
point  we  refer  to  the  citations  in  the  brief  of  council  in  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  433.  Not  only  the  property  ia 
the  road,  rolling  stock,  fixtures,  and  all  buildings  and  appurtenances,. 
is  recognized  and  protected  as  the  private  property  of  the  corpora- 
tion, but  also  the  franchise  itself.  It  is  subject  to  mortgage,  lease 
and  sale  by  the  company,  and  may  be  seized  and  sold  on  execution, 
against  it  And,  if  it  belonged  to  a  natural  person,  it  might  also* 
be  bequeathed  or  disposed  of  by  will.  ^'  A  franchise,''  says  Mr.  Jus- 
tice Daniel,  delivering  the  opinion  of  the  court  in  The  West  River- 
Bridge  Co.  V.  DiXy  supra,  "  is  property  and  nothing  more ;  it  is  incor- 
poreal property,  and  so  defined  by  Justice  Blackstone,  when  treat- 
ing, in  his  second  volume,  chap.  3,  page  20,  of  the  rights  of  things. 
It  is  its  character  of  property  only  which  imparts  to  it  value,  and 
alone  authorizes  in  individuals  a  right  of  action  for  invasions  ox 
disturbances  of  its  enjoyment"  And  Mr.  Justice  McLean  says,  iu: 
the  same  case :  ^^  Itis  objected  thai  this  bridge,  being  otoned  by  a  car- 
poratian  and  need  by  the  public,  does  not  came  within  the  designa^ 
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tiofk  of  private  property^  411  property,  whether  owned  by  an  indi^ 
vidul  or  individuals,  a  corporation  aggregate  or  sole,  is  within  the 
term.  In  short,  M  property,  not  ptibKe,  is  private.^*  And,  in  tihe 
same  case,  Mr.  Justice  Woodbuby,  speaking  of  the  franchise^  says : 
^  It  is  also  property,  subject  to  be  sold,  sometimes  eyen  on  execn* 
tion,  and  may  be  devised  or  inherited."  And  further  on  he  adds : 
<'  I  concur,  therefore,  in  the  further  views,  that  the  corporation  as 
a  franchise,  and  all  its  powers  as  franchises,  both  being  property,  may 
for  these  and  like  reasons,  in  proper  cases,  be  taken  for  public  use  for 
s  highway."  And  in  Thorpe  v.  R.  &  B.  R.  Co.,  27  Vt.  161,  Chief 
Justice  Bedfield,  in  pronouncing  the  judgment  of  the  court,  says: 
'^  It  is  admitted  that  the  essential  franchise  of  a  private  corporation 
is  iteoognized  by  the  best  authority  as  private  property,  and  cannot 
be  taken  without  compensation,  even  for  public  use."  And  on  page 
L55,  speaking  of  the  case  of  Swan  v.  WilMamsen,  %  Mich.  427,  where 
it  was  denied  that  railways  were  private  corporations,  he  says :  **  But 
that  proposition  is  scarcely  n^aintainable  so  &r  as  the  pecuniary  inter- 
est is  concerned.  If  the  stock  is  owned  by  private  persons,  the  corpor- 
ation is  private  so  jGeut  as  the  right  of  legislative  control  is  concerned^ 
however  public  the  functions  devolved  .upon  it  may  be." 

To  these  authorities  many  others  might  be  added,  but  it  is 
deemed  unnecessary.  And  the  force  of  the  language  quoted  and 
emphasized  by  counsel,  from  the  opinion  of  Chief  Justice  Shaw, 
in  Inhabitants  of  Worcester  v.  The  Western  Railroad  Corporation, 
4  Met  566,  to  the  effect  that  the  real  and  personal  property  there 
vested  in  the  corporation  was  ''  in  trust  for  the  public,"  consists  in 
concealing  or  losing  sight  of  the  £Eu;ts  of  that  particular  case.  The 
act  of  incorporation  there  was  peculiar,  and  it  appears  in  the  very 
next  paragraph  of  the  opinion  how  that  trust  was  created.  And 
the  doctrine  of  the  isolated  case  of  Erie  and  Northeast  Railroad 
Co.  V.  Casey,  26  Penn.  St  287,  by  a  divided  court,  that,  after  the 
repeal  of  the  charter  of  a  railroad  company,  the  property  belonging 
to  the  corporation  is  public  property,  and  that  the  State  may  taks 
possession  of  and  hold  it,  regardless  of  the  rights  of  stockholden 
and  of  the  creditors  of  the  company,  is  so  clearly  in  opposition  to 
every  other  adjudication  upon  the  subject,  that  it  seems  almost  a 
waste  of  time  to  talk  about  it.  This  conclusion  is  as  startling  and 
unjust  to  the  companies  as  the  taxation  here  insisted  upon  is  to  the 
people.  And  the  chief  reason  given  for  the  decision  seems  quite  as 
strange  as  the  decision  itself.    It  is,  if  the  road  be  not  held  to  be 
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pabHc  property  belonging  absolutely  to  the  State  apon  the  tepieftli 
Uiat  to  repeal  the  charter  would  be  to  giye  the  oorponktion  a  new 
and  perpetual  lease  of  Ufe^  emancipated  from  all  legislative  controJ 
and  authority^  and  that  it  might  continue  to  run  the  road  and 
leoeiye  tolls  at  the  mere  pleasure  of  the  stockholders.  It  is  some- 
what singular  that  it  should  not  hare  occurred  to  the  court,  thai 
the  right  to  run  a  railroad,  taking  tolls  or  &res,  is  a  franchise 
which  no  i>erson  or  corporation  can  legally  exercise  without  a 
special  grant  from  the  legisla^mre.  When  the  charter  was  repealed, 
this  franchise  was  gone,  and  the  owners  of  the  road  could  not 
thereafter  operate  it  in  defiance  of  law;  and  the  property  of  the  cor- 
poration was  subject  to  disposition  in  the  usual  course  of  judicial 
proceedings,  like  that  possessed  by  mj  other  private  corporation  at 
the  time  of  its  dissolution.  It  would  be  repugnant  to  the  constitu- 
tion of  the  United  States,  as  interpreted  by  the  supreme  court,  to 
hold  that  the  obligation  of  the  contracts  of  such  corporations  could 
be  impaired  by  the  repeal  of  their  charters.  *'  The  obligation  of 
those  ooniracts  survives ;  and  the  creditors  may  enforce  their  claims 
against  any  property  belonging  to  the  corporation  which  has  not 
passed  into  the  hands  of  bona  fide  purchasers,  but  is  held  in  trust 
for  the  company,  or  for  the  stockholders  thereof,  at  the  time  of  its 
dissolution,  in  any  mode  permitted  by  the  local  laws.'*  Mumma  v. 
The  Potomac  Company^  3  Pet.  286.  See,  also,  Curran  v.  State  of 
Arkansas^  15  How.  304,  and  cases-cited. 

A  further  argument  in  support  of  the  power  is,  that  a  writ  ol 
mandamus  will  lie  at  the  instance  of  the  State  to  compel  the 
company  to  build  and  operate  its  road,  and  that  when  the 
public  have  such  an  interest  taxes  may  be  levied.  This  seems  to  be 
«  consideration  of  some  importance;  but  unfortunately  for  the 
argument,  the  English  case  cited  and  relied  upon  by  oonnsel  has 
been  overruled,  and  it  is  now  held  in  England,  under  charters  veiy 
much  more  e^>ecific  and  stringent  than  any  granted  in  this  country^ 
that  there  exists  no  obligation  on  the  part  of  the  company,  either 
before  oj  after  entering  upon  the  work,  to  complete  it  18  Eng.  L. 
and  Eq.  199;  211 ;  2  Bedfield  on  Railways,  §  192  and  note  5.  And 
in  the  case  of  The  People  v.  The  Albany  and  Vermont  Railroad 
Company^  24  }f.  Y.  261,  it  was  held  that  no  injunction  could  be 
granted  at  the  suit  of  the  people  to  pi-event  a  railroad  company  from 
abandoning  a  ^rtion  of  its  road  and  removing  the  track ;  and 
although  it  was  intimated  that  mandamus  or  indictment  would  lie. 
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yet  the  whole  reaaoning  of  the  court  was  againat  it  The  writ  haa 
nerer  yet  been  sustained  in  any  case  in  this  country,  and  Judg» 
Bbdfibld  says,  in  the  note  above  referred  to, "  that  the  kter  English 
decisions  certainly  conform  to  what  has  oyer  been  regarded  as  th» 
law  upon  that  subject  in  this  country/'  The  court  in  that  case 
say :  ''  It  is  optional  with  the  corporation  whether  it  will  exercise 
the  powers  bestowed,  or  undertake  the  work ;  and,  being  so,  the 
grant  and  acceptance  of  the  railroad  franchise  cannot  properly  be 
construed  a  contract  between  the  State  and  corporation,  binding  the 
latter  to  construct  and  maintain  the  railroad  for  the  public  benefit 
It  is  only  from  the  charter  and  its  acceptance  that  any  contract 
relation  between  the  State  and  corporation  can  arise;  and  such 
contract  must  be  operatiye,  if  at  aU,  the  moment  the  charter  ia 
accepted.  The  prorisions  of  the  railroad  act  negatire  the  idea  that 
any  contract  relation  between  the  State  and  the  corporation  formed 
under  it  springs  out  of  the  grant  and  acceptance  of  the  franchise* 
There  is,  therefore,  no  contract  obligation  resting  on  the  corpora- 
tion  brought  into  existence  by  the  railroad  act,  in  favor  of  the  State 
or  interested  citissens,  to  construct,  maintain  and  operate,  for  the 
public  convenience  and  use,  the  road  named  in  the  articles  of  asso- 
ciation.  But  is  the  duty  specially  declared,  or  necessarily  to  be 
implied  from  the  provisions  of  the  railroad  act  ?  There  is  no  such 
duty  specially  declared.  There  are  no  express  words  of  the  act 
requiring  the  corporation  created  under  it  to  make  and  maintain 
the  roadway.  Had  there  been,  there  probably  would  have  been  but 
few  corporations  formed  under  it.  Nor  do  I  think  the  duty  can  be 
clearly  collected  from  the  general  purview  of  the  whole  statute.  To 
promote  the  construction  and  maintenance  of  railroads  to  be  publicly 
used  in  the  conveyance  of  persons  and  property,  is  undoubtedly  a 
purpose  of  the  law.  It  invites  capitalists  into  this  field  of  enterprise^ 
not  08  public  servants,  charged  with  a  public  duty,  but  as  privaU 
corporations,  whose  privileges  are  to  be  exercised,  if  at  all,  under 
limitations  and  restrictions  looking  to  the  benefit  of  travelers  and 
patrons  of  the  work.  The  legislature,  in  effect,  say,  as  the  proposed 
road  is  to  be  of  public  utility,  we  empower  you  to  build  and  operate 
it,  and  to  that  end  confer  on  you  corporate  existence  and  the  power 
to  act  in  a  corporate  capacity,  and  also  the  ftarther  power  to  take 
lands  for  corporate  use,  in  invitum.  The  corporaiion  is  ess&ntiattf 
a  private  one.  If  it  constructs  and  operates  the  road,  it  is  to  do  it 
under  the  limitations  and  restrictions  imposed  by  law.    It  may 
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nerer,  however,  enter  upon  the  oonstmction  of  the  proposed  road. 
*  *  *  And  if  no  dnty  is  imposed  to  construct,  it  must  follow 
that  there  is  none  to  maintain  and  operate  the  road  after  the  con* 
itmction.  Snch  dnty  cannot  be  created  by  the  act  of  the  corporation 
itseli''  N0W9  these  observations  of  the  court  of  New  York  apply 
with  equal  force  to  the  charter  here,  and,  indeed,  so  far  as  we  know, 
to  all  tiie  railroad  charters  granted  in  this  State ;  and  after  the  peo* 
pie  of  Fond  du  Lac  county  have  levied  this  money,  there  is  nothing 
in  the  act  of  incorporation,  or  in  that  for  imposing  this  tax,  to  bind 
the  company  ever  to  run  a  single  car  over  the  road,  or  prevent  it 
firom  taking  up  the  track  and  abandoning  the  use  of  the  road 
entirely. 

Another  and  the  last  point  is  upon  the  authoriiy^of  those  decisions 
in  which  it  has  been  held  that  municipal  corporations,  when  author- 
ised, may  become  subscribers  to  the  stock  of  these  railroad  compa- 
nies. It  has  been  said  that  to  discriminate  between  cases  where 
stock  has  been  subscribed  for,  and  those  where  it  has  not,  but  the 
money  is  to  be  given  to  the  company,  is  '^  to  dwarf  and  obscure  the 
real  nature  of  these  works,  and  unduly  to  magnify  into  the  place  of 
principal,  a  feature  which  was  merely  casual,  incidental  and  com- 
paratively unimportant"  Whether  this  appears  so  or  not  depends 
?ery  much  upon  what  our  attention  is  given  to.  If  we  are  looking 
to  ibe  rules  and  principles  of  law  governing  the  subject,  there  would 
seem  to  be  very  good  ground  for  the  discrimination.  To  the  extent 
of  the  stock  subscribed  the  municipality  ovms  the  road,  and  it  may 
be  said  to  be  public  property.  We  have  seen  that  whether  the 
public  awn  the  property  enters  very  materially  into  the  considera- 
tion of  the  question,  whether  the  purpose  is  public  or  not 
We  all  know,  too,  that  the  position  of  one  who  gives  as  a  gratuity  to 
a  corporation  is  very  different  firom  that  of  a  stockholder  in  it  The 
stockholder  has  certain  legal  and  equitable  rights,  which  he  may 
enforce,  while  the  giver  of  the  gratuity  has  none.  The  stockholder 
may  insist  upon  the  strict  application  of  his  money  to  the  legitimate 
purposes  of  the  corporation.  He  may  restrain  the  directors  and  offi- 
cers from  squandering  and  misapplying  it,  and  compel  the  company 
to  use  its  funds  in  building  and  operating  the  road,  according  to  the 
true  intent  of  his  subscription.  He  who  gives  money  to  the  company 
ean  exercise  no  such  rights.  And,  besides  all  these,  the  correctness 
irf  tiiis  line  of  decisions,  upholding  municipal  subsoriptionB  to  the 
■took  of  railroad  companies,  has  been  questioned  by  very  high 
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authority.  Judge  Ebdfisld  aays:  ^'For  ourselTes,  we  are  free  to 
confess  tiiat  we  never  ooold  comprehend  the  basis  upon  which  so  many 
able  jurists  in  this  country  have  professed  to  perceire  dearly  the 
reasons  for  giving  municipal  corporations  the  power  to  become  stocky 
holders  in  railway  companies.  We  have  always  felt  that  it  was  one 
of  those  cases  in  jurisprudence  where  the  wish  was  fiftther  to  the 
thought"  2  Bedfield  on  Bailways,  §  230,  note  1.  Certainly  the 
consequences  of  upholding  such  subsoiptions  have  been  most  sad 
and  disastrous  to  many  cities,  towns  and  counties  throughout  the 
country ;  and  it  is  obvious,  from  the  tenor  of  Judge  Coolby's  re- 
marks, that  the  doctrine  does  not  meet  his  approbation.  Const. 
Lim.  213,  214,  Shall  decisions  thus  doubted  and  questioned  be  held 
to  justify  or  compel  a  frirther  step  in  the  same  direction  ?  We  think 
no^  and  are  prepared  to  say,  as  was  said  by  Judge  Shabswood  and 
the  court  in  the  special  street  taxation  case  in  Philadelphia,  ^'Thua 
far  shalt  thou  go,  and  no  frirther.''  HamfMt  v.  The  OUy  of  Phiia" 
ddpJiia,  8  Am.  Law  Beg.  (N.  S.)  422. 

Paike,  J.,  dissented. 

Rehearing  denied.    Judgment  reverted  and  order  rrfneing  to  veh 
eede  i/^ameUon  affirmed. 


PxtnoBBW,   appellant,  v.  Thb  Villagb  ov   BvAireyiLLB  and 

another. 

(IBW1S.W.) 

MufMi]^  OerperaHen — Draiiuige  of  land — Bigki  ^f  imferiofr  heritor. 

Where  a  municipal  oorpontl<m  is  proceeding  to  dxmin  its  lands  bj  the  oon- 
etmction  of  artifidal  channels  in  the  direction  Of  land  adjoining  theoor- 
poration,  to  the  permanent  izjorj  of  such  adjoining  land,  the  owner  there- 
of may  restrain  the  constmction  of  snch  channels  by  injunction. 

▲  municipal  corporation  can  acquire  the  right  to  turn  a  stream  cf  water 
upon  the  lands  of  another,  to  the  injury  thereof,  only  by  an  exercise  of 
ttie  power  of  eminent  domain. 

Suit  to  restrain  the  drainage  of  the  village  of  Evansville  to  the 
iqjiuy  of  plaintiff's  premises  adjoining  the  village.    The  plaintiiT  it 
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tbe  owner  of  an  undiyided  ninth  part  of  lands  adjoining  the  YiUaga 
There  was  a  pond  in  the  village  which  the  street  commissionen 
attempted  to  drain  by  commencing  the  construction  of  a  large 
ditchy  which  would  lead  the  water  off  in  the  direction  of  and  upon 
the  land  of  the  plaintiff.  A  temporary  injunction  was  granted 
on  the  complaint.    At  the  circuit  the  facts  found  were  as  follows : 

'^1.  All  the  material  allegations  of  the  complaint  are  true. 
2.  There  is  no  water-course  through  or  from  the  pond  in  question, 
but  the  same  is  a  collection  of  surface  water,  and  is  supplied  entirely 
by  the  rains  and  melting  snows,  and  not  by  springs  or  permanent 
streams ;  and  the  waters  in  'said  pond  very  rarely  flow  and  run  off  in 
any  direction,  but  they  have  done  so  in  a  few  instances  within  the 
past  few  years,  in  the  spring  and  before  the  frost  was  out  of  the 
ground;  and  in  those  instances  the  waters  ran  off  in  the  direction 
stated  in  the  answer  [to  wit,  southward  from  said  pond  along  said 
Second  street  to  Church  street,  thence  westward  for  about  six  rods, 
thence  southerly  and  easterly  to  said  Second  street  about  twelve  rods 
north  of  Liberty  street,  thence  southward  along  said  Second  street 
to  the  premises  described  in  the  complaint  as  belonging  to  plaintiff] 
With  these  exceptions,  the  waters  in  said  pond  have  been  wasted  by 
evaporation  and  percolation.  3.  It  is  necessary  to  drain  said  pond 
in  order  properly  to  improve  the  streets  in  said  village  of  Evansville. 
4.  The  excavation  of  said  ditch  along  the  west  line  of  Second  street 
is  a  part  and  parcel  of  a  series  of  contemplated  improvements,  by 
which  the  defendants  intend  to  drain  the  water  which  would  other- 
wise accumulate  in  said  pond,  in  a  southerly  direction  along  Second 
street^  as  far  as  Liberty  street,  the  result  of  which  will  be  that  nearly 
all  the  waters,  which  otherwise  would  have  collected  and  wasted  in 
said  pond,  will  be  discharged  upon  the  said  lands  of  plaintiff,  and 
will  necessarily  greatly  damage  the  same." 

The  judge  held  that  defendants  had  power  to  drain  the  property 
of  the  village,  although  it  resulted  in  the  injury  of  the  plahitil^ 
and  judgment  was  rendered  in  fiftvor  of  defendants,  from  which  the 
plaintiff  appealed. 


Williams  d  ScUe,  for  appellant,  cited  Washburn  on  Easements^ 
226,  353-366;  Kaufman  j.  Oriesemer,  26  Penn.  Si  407;  Ma- 
Combs  T.  Ibum  Council  «/  Akron,  15  Ohio,  474 ;  GoodaU  v.  Mil- 
tpaukee,  5  Wis.  32 ;  Rhodes  v.  Cleveland,  10  Ohio,  169 ;  Martin  v« 
Riddk,  26  Penn.  415 ;  Merriii  v.  Parker,  1  Coxe  (N.  J.),  460. 
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J.  B.  Casioday  and  WiUard  MerriUy  for  respondentSy  died 
Dickinson  r.  Oiiy  of  Worcester,  7  Allen,  22 ;  Parks  t.  Oity  of  Nev^ 
turyporiy  10  Gray,  28;  Flagg  v.  Oiiy  of  Worcester,  13  id.  602; 
Oooddle  T.  Twttle,  29  N.  Y.  459 ;  Radcliff  t.  a/y  o/  Brooklyn,  4 
Oomst  195 ;  Oould  v.  Hudson  R.  R.  Co.,  2  Seld.  522 ;  LansUtg  v. 
Smith,  4  Wend.  9 ;  Jfyar^  v.  Oenimel,  10  Barb.  537 ;  Parker  v.  /bo/e, 
19  Wend.  309 ;  Broadbent  t.  Ramsbotham,  34  Eng.  Law  and  Eq. 
555 ;  Ellis  v.  Duncan,  21  Barb.  230 ;  WfuUely  t.  ^aujrA,  25  Penn. 
532;  ^c/on  y.  Blundell,  12  Mees  &  Wek.  324;  Druecker  y.  Salomon, 
21  Wifl.  627. 

DixoK,  0.  J.  This  case  difTers  from*  any  heretofore  decided  by 
this  court,  and  from  any  cited  by  counsel  for  the  defendants.  Here 
the  injury  to  the  plaintiff's  land,  arising  from  the  proposed  improye- 
ment  of  the  street,  is  direct  In  the  others. it  was  indirect  and  con* 
sequential  merely.  The  defendants  propose,  by  digging  the  ditch, 
to  drain  the  waters  of  the  natural  resenroir,  which  now  gather  into 
it  from  a  considerable  distance  oyer  the  surface  of  the  surrounding 
country,  and  thence  escape  only  by  percolation  and  eyaporation, 
and  turn  them  immediately  upon  tbe  land  of  the  plaintiff,  gieatly 
to  his  injury,  as  the  court  below  has  found.  This  is  a  direct  injury, 
as  direct  as  if  the  defendants  had  proposed,  without  compensation, 
to  throw  upon  the  plaintiff's  land  earth,  grayel,  stone  or  other 
materials,  which  it  became  necessary  for  them  to  remoye  from,  the 
street  in  order  properly  to  improye  it  It  is  an  injury  in  its  nature 
as  direct  as  if  one  were  by  spouts  or  troughs  to  turn  the  water  from 
his  roof  immediately  upon  the  soil  of  his  neighbor,  which  all  the 
authorities  agree  cannot  be  done.  The  case  differs,  therefore,  from 
Alexander  y.  Milwaukee,  16  Wis.  247,  where  the  injury  to  the  prop- 
erty of  the  plaintiff  was  remote  and  consequentiaL  The  blowing 
of  the  wind  in  a  particular  direction  caused  the  waters  of  the  lake 
to  beat  in  upon  his  premises  and  injure  them.  The  municipal 
authorities  did  not  there,  as  the  necessary  and  immediate  result  of 
iheir  act,  turn  the  water  upon  the  premises  of  the  party  complain- 
ing, as  they  propose  to  do  here.  And  the  cases  of  Ooodatt  y.  MH* 
waukee,  5  Wis.  32 ;  Weeks  y.  Milwaukee,  10  id.  242 ;  and  Smith  y. 
Milwaukee,  18  id.  63,  so  fieur  as  they  bear  upon  the  question  under 
eonsideration,  certainly  tend  yery  strongl/  to  sustain  the  claim  of 
the  plaintiff  And  of  the  decisions  made  by  other  courts  none 
which  are  cited  can  be  said  to  authorize  the  claim  set  up  by  the 
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defendants.  The  cases  of  Parki  y.  Newburyport^  10  Gray,  28,  and 
Flagg  t.  Worcester ,  13  id.  601,  are  supposed  to  give  some  color  of 
aathority  for  that  claim ;  but  even  they  do  not,  as  we  shall  endeavor 
to  show.  All  the  other  cases  cited  are  to  the  point  that  one  propri- 
etor of  land  has  no  legal,  and  can  acquire  no  prescriptive,  right  to 
have  the  surface  water,  accumulating  on  his  own  land  by  the  falling 
of  rain  or  the  melting  of  snow,  flow  off  on  to  or  over  the  land  of  an 
adjoining  proprietor  as  it  has  been  accustomed  and  would  in  the 
future  continue  to  do  were  the  land  of  such  adjoining  proprietor 
enffered  to  remain  as  in  a  state  of  nature;  nor  can  such  adjoining 
proprietor,  in  case  the  flowing  of  the  water  off,  on  to  or  over  his 
land  should  be  beneflcial  to  him,  claim  the  legal  rights  or  acquire 
the  privilege  by  prescription,  of  having  the  same  continue  against 
the  will  of  the  owner  upon  whose  land  the  water  actually  Mis  and 
accumulates.  And  the  ^ame  rule  holds  good  when  applied  to  sub« 
snrfiice  water  passing  through  the  earth  by  percolation.  Lutlier  v. 
Winnisimmet  Co.,  9  Cush.  171,  AMey  v.  Wolcott,  11  id.  192,  Good' 
ale  V.  Tuttky  29  N.  Y.  459,  Rawaton  v.  TayhVy  33  Eng.  Law  and 
Eq.  428,  Broadbeni  v.  Ramsbotham,  34  id.  555,  and  Mlis  v.  Duncan, 
31  Barb.  230,  are  all  cases  of  this  nature. 

The  principle  upon  which  those  decisions  rest  is  very  obvious. 
It  is,  that  the  loss  or  damage  fco  the  land  of  any  proprietor,  caused 
by  the  presence  of  surface  water  collected  by  the  melting  of  snow  or 
the  falling  of  rain  thereon,  must  be  borne  by  himself,  and  that  he 
cannot  lawfully  insist  or  claim  by  prescription  that  the  same  or  any 
part  thereof  shall  be  sustained  by  the  adjoining  or  other  proprietor 
of  land,  even  though  the  land  of  the  latter  was  so  situated  in  a  state 
of  nature  that  it  would  have  received  the  water  and  sustained  the 
loss.  Every  owner  may  lawfully  so  improve  his  own  land  as  to  pre- 
vent the  flow  of  surface  water  thereon  f^om  the  land  of  his  neighbor. 
And  so,  too,  if  the  running  of  the  surface  water  from  one  man's 
land,  when  in  a  state  of  nature  or  otherwise,  of^  on  to  or  over  the 
land  of  another,  is  such  as  to  be  beneflcial  to  the  latter,  still  he  can- 
not claim  it  as  a  legal  right,  or  prescribe  for  it  after  any  lapse  of 
time.  The  flrst  proprietor  may  so  provide,  by  suitable  erections  oi 
appliances  on  his  own  land,  as  to  retain  the  water  or  cause  it  to  flow 
in  some  other  direction.  And  the  cases  in  the  10th  and  13th  Gray 
hold  no  other  or  different  doctrine.  They  merely  apply  the  same 
geoeral  principle  to  towns  and  cities  in  their  capacity  of  owners  of 
bud  for  highways  and  other  public  uses,  and  decide  that  such  cor- 
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porationBy  like  other  owners,  are  not  liable  in  damages  to  the  pro* 
prietors  of  other  lands  for  interrupting  the  flow  of  snrfiu^  water 
across  streets  or  lands  held  for  other  public  uses.  It'is  the  duty  of 
eyeiy  owner  of  land,  if  he  wishes  to  cany  off  the  surfitce  water 
from  his  own  land,  to  do  so  without  material  injury  or  detriment  to 
the  lands  of  his  neighbors,  and  if  he  cannot  he  must  suffer  the 
inconvenience  arising  from  its  presence,  and  cannot  complain  that 
others  refuse  to  allow  it  passage  over  their  lands. 

Such  is  the  sound  and  wholesome  doctrine  of  the  law  upon  this 
subject ;  and  although  it  does  not  go  so  far  as  to  require  the  owner 
to  resort  to  any  artificial  means  to  prevent  the  sur&ce  water  from 
his  land  flowing  on  to  the  land  of  another,  when  such  flowing  is 
produced  by  natural  causes,  yet  it  will  prevent  him  from  using  such 
means  for  the  purpose  of  making  it  flow  there,  whenever  the  same 
would  be  materially  injurious  to  the  interests  of  the  proprietor 
thereof  And  it  is  also  true,  as  stated  in  the  books,  that  considerable 
latitude  is  left  to  the  owners  of  estates  as  to  the  manner  in  which 
tliey  will  cultivate  and  improve  them,  and  in  so  doing  they  may  un- 
doubtedly somewhat  change  the  course  and  flow  of  the  surface  water, 
so  as  in  a  measure  to  increase  the  quantity  which  would  otherwise 
pass  upon  the  lands  of  others.  They  may  also  fill  up  low  and  wet 
places,  so  as  to  render  them  arable,  or  fit  for  crops,  thus  causing  the 
water  which  previously  settled  in  them  to  spread  and  pass  on  to  the 
lands  of  others,  doing  no  perceptible  injury  thereto.  But  the  extent 
to  which  any  proprietor  may  go,  in  these  and  other  ways,  in  turning 
the  surface  water  of  his  own  land  off  on  to  the  lands  of  others, 
must,  in  each  case,  we  think,  be  determined  by  the  degree  of  injury 
which  it  will  produce.  Very  slight  damage  will  not,  perhaps,  be, 
regarded ;  but,  if  the  injury  be  immediate,  and  such  as  to  perceptibly 
and  materially  impair  the  value  or  destroy  the  usefulness  of  the  ad- 
joining estate,  we  apprehend  that  the  law  will  not  permit  it  to  be 
done ;  and  certainly  we  know  of  no  adjudged  case  where  it  has  been 
held  that  the  waters  of  a  natural  pond  or  reservoir  upon  the  land  of 
one  person  may  be  drained  by  him  directly  upon  the  land  of  another, 
greatly  to  his  injury ;  nor  where  one  owner  has  been  allowed,  by 
means  of  a  ditch,  trench,  sewor  or  the  like,  to  gather  the  surface  wa- 
ter from  his  own  land  and  throw  it  upon  the  land  of  another,  so  ai 
materially  to  lessen  its  value  and  produce  injury  to  the  owner.  Such 
a  proceeding  would  be  contrary  to  natural  right  and  justice,  and  the 
law  does  not  sanction  it.     And  the  decisions  to  which  we  have 
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aDaded,  and  which  were  cited  by  conBsel  for  the  defendants,  instead 
of  snpporting  their  claim  are  refJly  against  it  If  the  owner  of  land 
baa  the  right,  by  artificial  means,  to  prevent  the  flowing  thereon  of 
snrfiu^e  water  firom  the  land  of  another  which  in  a  natural  state  would 
flow  there,  it  follows  a  fortiori  that  no  owner  may,  with  impunity, 
turn  the  surface  water  from  his  land  upon  the  land  of  another,  to 
the  injury  of  the  latter,  when,  without  the  employment  of  artificial 
means  for  that  purpose,  the  same  never  would  have  flowed  there  at 
alL  The  two  rights  would  be  entirely  inconsistent  with  each  other 
— the  right  in  one  owner  to  undo  or  totally  defeat  what  the  other 
had  rightftilly  done.  And  such  are  the  decisions  upon  the 
subject,  whenever  we  find  any  going  directly  to  the  point  In  Adams 
V.  Walker,  34  Conn.  466,  it  was  held  that  a  person  has  no  right,  by 
grading  the  surface  of  his  land,  to  turn  the  surface  water  which 
ordinarily  falls  upon  or  flows  over  it,  upon  the  adjoining  lands  of 
another ;  and  that  it  makes  no  difference  that  he  does  it  for  the  pur- 
pose of  preventing  the  water  from  flowing  into  his  well,  or  for  other 
lawful  purposes,  and  with  no  intention  to  injure  the  adjoining  owner. 
And  to  very  nearly  the  same  effect  is  the  case  of  Miller  v.  Laubachy 
47  Penn.  St  154.  It  was  there  held,  that  if  the  defendant  collected 
water  from  his  own  land  and  turned  it  in  a  body  upon  that  of  the 
plaintiff,  through  an  artificial  channel,  to  his  injury,  he  was  entitled 
to  recover  the  damages  he  had  sustained.  And  the  same  principle 
which  governs  as  between  individuals  holds  good  as  between  towns 
and  villages  and  individual  proprietors.  This  we  have  seen  by  the 
dddsions  in  Massachusetts  above  referred  to.  And  the  case  of 
Nwins  V.  The  City  of  Peoria,  41  111.  502,  is  an  adjudication  fully  to 
the  point  we  are  considering.  It  was  there  decided  that  the  city 
must  respond  in  damages  for  injuries  done  to  the  property  of 
the  plaintiff,  under  very  nearly  the  same  circumstances  as 
are  here  presented;  and  that  if  the  city  wished  to  acquire  the 
light  to  turn  a  stream  of  water  upon  the  premises,  to  the  injury  of  the 
plaintiff,  it  must  do  so  by  an  exercise  of  the  power  of  eminent  do- 
main, and  by  the  payment  of  full  compensation  as  the  constitution 
requires.  We  think  that  case  was  correctly  decided,  and  that  this 
must  be  decided  in  the  same  way. 

Some  observations  may  be  thought  necessary  to  distinguish  this 
ilrom  the  leading  case  of  Raddiff^s  Eosecutors  v.  The  Mayor,  etc,  of 
Brooklyn,  4  Ooms.  195.  Enough  has  already  been  said  for  that  pur- 
poae.    There  the  injuries  complained  of  were  purely  consequential. 
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The  public  authorities  did  nothing  outside  the  line  of  the 
They  did  not  invade  the  premises  of  the  plaintiff  by  conreying  or 
causing  to  be  conveyed  thereon  water  or  any  other  iigurioos  sub- 
stance. And  thiSy  we  think,  constitutes  the  true  line  of  distinotion» 
and  one  which  is  clearly  recognized  in  the  opinion  in  that  oase^  on 
pages  198, 199,  200. 


SoHVEiDBB  T.  EvAKS,  appellant 

<|BWlt.SCL) 
€hm9um  earri&n — I%raugh  eoniraeU — CknuiruetiontfeatiinuL 

The  P.  F.  ft  C.  nilwmy  company  reoelTed  from  the  plaintiff  at  Pittsbuigli 
goods  to  be  transported  to  Hadson,  Wis.,  guarantying  on  ita  behalf  and  in 
behalf  of  the  other  oompanies  and  carriem  oonatituting  the  entire  ronte  that 
the  through  freight  shoald  not  exceed  a  certain  sum,  but  expreaaly  restrict- 
ing its  liability  as  carriers  to  its  own  route.  The  connecting  companies, 
acting  independently  of  each  other,  and  having  no  knowledge  of  the  guar- 
anty, charged  their  regular  rates,  each  paying  to  the  previous  carrier, 
according  to  the  established  custom,  all  back  charges.  The  goods  were 
transported  to  Hudson  and  delivered  to  the  defendant  as  warehouseman, 
by  whom  the  back  charges  for  transportation  were  paid — ^the  sum  exceeding 
that  specified  in  the  guaranty.  The  plaintiff  tendered  to  defendant  the 
amount  due  according  to  the  guaranty  and  demanded  the  possession  of  the 
goods  which  was  refused.  In  an  action  to  recover  possession,  held,  that 
the  guaranty  was  not  a  "through  contract,"—  that  each  succeeding  .carrier 
after  the  first  had  a  right  to  charge  Its  usual  rates  and  to  pay  the  usual 
back  charges,  and  that  the  defendant  had  a  lien  upon  the  goods  for  the  foil 
amount  of  the  back  charges  paid  by  him. 

It  seems  that  the  remedy  of  the  shipper  in  such  case  Is  against  the  contiaetf^g 
eompany  upon  the  guaranty. 

Suit  ik  bepleyik.  The  contract  which  formed  the  basis  of 
this  action  is  as  follows : 

^  Pittsbnrgy  Fort  Wayne  and  Ohicago  Bailway  Co. 

^  Becdved,  Pittsburg,  October  4th,  1866,  of  Singer,  Henriok 
ft  Co.,  the  following  described  packages  *  *  *  consigned  to 
J.  C.  Schneider,  Hudson,  State  of  Wisconsin,  which  we  promise  to 
transport  *  *  *  over  the  line  of  this  railway  to  the  company's 
freight  station  at  Chicago,  and  deliyer  *  *  *  to  the  consignee 
or  owner,  or  to  such  company  (if  the  same  are  to  be  forwarded  be* 
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yond  fhe  limits  of  this  railway)  whose  line  may  be  considered  apart 
:of  the  route  to  the  place  of  destination  of  said  goods  or  packages ; 
it  being  distinctly  understood  that-  the  responsibility  of  this  com- 
pany as  a  common  carrier  shall  cease  at  the  station  where  such 
goods  are  deliyered  to  such  person  or  carrier ;  but  it  guarantees  on 
its  part  and  on  the  part  of  other  companies  that  the  rate  whion 
he  or  they  agree  to  pay  for  the  transportation  of  such  packages^ 
from  the  place  of  shipment  to  Hudson  station,  shall  not  exceed 
41.10  per  100  pounds,  and  charges,  upon  the  following  conditions.'' 
The  rest  is  unimportant  The  facts  were  presented  according  to 
stipulation,  and  are  substantially  as  follows: 

1.  The  property  described  in  the  complaint  is  owned  by  the  plain* 
tiff,  and  is  of  the  value  therein  alleged.  2.  Said  property  was 
delivered  to  the  Pittsburgh,  Fort  Wayne  and  Chicago  Bailroad 
Company  at  Pittsburg,  Penn.,  by  the  duly  authorized  agent  of  the 
plaintiff  at  Hudson,  Wis.,  and  the  said  company,  by  its  duly  author* 
ized  agent,  executed  and  delivered  to  plaintiff  a  certain  written 
agreement  (which  is  set  forth  above),  at  tiie  time  of  the  delivery  of 
said  property ;  and  said  property  was  delivered  to,  and  received  by, 
*  ^d  company  upon  the  conditions  therein  named  and  agreed  upon. 
3.  Said  property  was  conveyed  by  the  Pittsburgh,  Fort  Wayne  and 
Chicago  Railway  Company  to  Chicago,  and  by  the  Chicago  and 
Northwestern  Bailway  Company,  and  the  Prairie  du  Chien*and 
Milwaukee  Bailway  Company  from  Chicago  to  Prairie  du  Chien, 
«nd  by  the  Minnesota  Packet  Company  from  Prairie  du  Chien  to 
Hudson,  and  delivered  to  the  warehousemen,  the  defendants  in  this 
action.  4.  The  railways  over  which  said  property  was  transported, 
together  with  the  packet  line,  form  a  direct  route  from  Pittsburg 
to  Hudson,  and  one  of  the  usual  and  regular  routes  for  transporta- 
tion between  the  said  points;  said  property  was  received  by  each  of 
said  companies  in  the  order  named  and  without  any  notice  or 
knowledge  whatever  of  the  above-mentioned  agreement ;  said  com* 
-panics  acted  independently,  and  not  as  a  continuous  line  of  trans- 
portation under  a  combination  of  interests.  Said  companies,  after 
the  first,  charged  their  usual  published  rates  for  transporting  goods 
•at  the  time.  5.  Each  of  the  two  last-mentioned  railway  companies 
and  the  packet  company  paid  to  the  preceding  carrier  all  back 
charges  on  said  property ;  and  each  of  said  last-mentioned  compa- 
nies gave  a  new  bill  of  lading  or  way-bill  on  receiving  the  goods; 
(tnd  this  mode  was  the  established  custom  among  railway  companies 
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and  packet  lines  in  the  west  6.  The  defendants  reoeiyed  said 
property  from  the  Minnesota  Packet  Company,  and  paid  back 
charges,  according  to  thd  custom  of  warehousemen  in  the  west^ 
relying  on  their  lien  upon  the  goods,  and  the  amount  of  back 
charges  so  paid  exceeds  that  specified  in  the  agreement  mentioned, 
nod  has  not  been  paid  to  defendants.  7.  The  said  companies  and  the 
\i  arehousemen  acted  without  any  other  authority  from  the  plain- 
tiff than  that  conferred  by  the  deliyery  of  said  property  to  the  P. 
F.  and  C.  B.  B.  Co.  8.  Before  the  commencement  of  this  action 
plaintiff  tendered  to  defendants  the  amount  specified  in  the  agree- 
ment, together  with  the  amount  of  defendants'  chaiges  as  warehouse- 
men, and  demanded  possession  of  said  property,  which  was  reftised. 
Judgment  was  rendered  in  favor  of  plaintiff,  and  the  defendants 
appealed. 

H.  0.  Baker,  for  appellants,  cited  Dorr  y.  N,  J.  Steam  Cb.,  1 
Eem.485;  Deiroii  and  Mil  R.  R  Co.  y.  Bank,  20  Wis.  122;  2  Bed- 
field  on  BaQw.  120;  Meyer  y.  Harndeen's  Bxp.  Ch.,  24  How.  290; 
Story  on  Agency,  127. 

Henry  Wilson,  with  Sooner,  Lamb  dt  Spooner,  for  respondents,  dted 
Fiieh  y.  Newberry,  1  Doug.  (Mich.)  1 ;  Robinson  y.  Baker,  6  Cush. 
187  J  Stevens  y.  B.  d  W.  R.  R.  Co.,  8  Gray,  262 ;  Clark  y.  R.  R.  Co., 
9  id.  231 ;  Van  Buskirk  y.  Purinton,  2  Hall,  661 ;  37  Barb.  286. 

The  following  opinion  was  filed  at  the  June  term,  1869 : 
Paike,  J.  There  can  be  no  doubt  that  the  contract  between 
the  plaintiff  and  the  Pittsburg,  Fort  Wayne  and  Chicago  Bailway 
Company  was  not  what  is  called  a  through  contract  That  com- 
pany did  not  undertake  to  carry  the  goods  to  Hudson ;  on  the  con- 
trary, it  expressly  restricted  its  liability  as  a  carrier  to  its  own 
route.  It  did,  howeyer,  guarantee,  on  its  behalf,  and  in  behalf  of 
the  other  companies  and  carriers  constituting  the  entire  route,  that 
the  through  freight  should  not  exceed  a  certain  sum.  But  it  is  a 
stipulated  fact  in  the  case,  that  each  of  the  companies  acted  inde- 
pendently, and  that  they  did  not  form  a  continuous  line,  interested 
together  in  the  transportation  oyer  the  whole  route.  It  is  clear, 
therefore,  that  each  of  the  succeeding  carriers,  after  the  first,  had 
the  right  to  charge  its  usual  rates,  without  regard  to  the  guaranty 
of  the  first  company,  eyen  if  this  had  been  known.    This  is  not 
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diqinted.  But  the  respondent's  counsel  yeiy  ingeniontly  and 
forcibly  niges,  that,  although  this  was  so,  yet,  when  the  succeeding 
companies  decided  to  charge  their  usual  rates^  that  diminished^  by 
Ae  amount  of  the  excess  over  the  guaranteed  rates  thereby  caused, 
the  sum  which  the  first  company  were  entitled  to ;  and  that,  there- 
fore,  the  Chicago  and  Northwestern  Company  ought  to  haye 
deducted  the  amount  of  such  excess  from  the  back  charges  which 
it  paid  to  the  Pittsburg,  Fort  Wayne  and  Chicago  Company ;  and 
that  it  could  not,  by  improperly  paying  oyer  that  amount  to  the 
first  company,  acquire  any  lien  on  the  property  as  against  the 
plaintiff  for  tiiat  sum,  nor  transmit  any  such  lien  to  the  succeeding 
carrier,  who  might  receiye  it,  paying  also  the  same  sum  as  a  part  of 
the  back  chargea 

If  the  guaranty  of  the  first  company  had  been  known  to  the 
others,  the  question  would  haye  been  more  difficult  But  it  is 
not  entirely  clear  to  my  mind  that  eyen  then  the  position  of  the 
respondent's  counsel  would  haye  been  correct  If  it  could  be 
assumed  that  the  Chicago  and  Northwestern  Company,  which 
receiyed  the  property  from  the  first  company,  could  haye  known  or 
readily  ascertained  the  exact  amount  which  the  first  company 
might  ultimately  be  entitled  to,  after  complying  with  its  guaranty^ 
there  would  be  more  force  in  the  argument ;  but  this  could  scarcely 
be  assumed.  There  were  seyeral  succeeding  carriers  after  the 
Chicago  and  Northwestern.  It  might  not  haye  known  what  their 
usual  rates  would  be.  If  it  had  known  this,  it  might  not  know 
whether  they  would  all  charge  their  usual  rates,  or  whether  some 
of  them  might  choose  to  conform  to  the  rate  guaranteed  by  the 
first  company.  It  would  seem  impossible,  therefore,  for  it  to  be 
able  to  adjust  the  controyersy  between  the  plaintiff  and  the  first 
company,  that  might  arise  on  the  guaranty.  Tet  it  would  be 
eyident  on  the  face  of  the  contract  that  the  plaintiff  desired  the 
property  to  be  transported,  and  that  he  contemplated  the  employ- 
ment of  the  succeeding  carriers  on  the  route  for  that  purpose. 
This  the  Chicago  and  Northwestern  Company  would  haye  had  the 
right  to  assume,  eyen  if  it  had  known  the  exact  terms  of  the  con- 
tract. It  would  also  haye  had  the  right  to  assume  that  the  plain- 
tiff knew  the  general  custom  among  carriers  so  situated,  of  receiy- 
ing  goods  from  each  other  and  paying  the  back  charges.  And 
under  such  circumstances  it  seems  to  me  extremely  questionable 
whether  it  would  not  be  reasonable  to  say  that  the  second  carrie? 
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would  have  the  right  to  leceiye  the  goods,  pftjing  the  back  chaigei 
-demanded  by  the  first,  as  though  its  guaranty  was  to  be  complied 
with  by  the  other  companies,  leaving  the>  plaintiff  to  resort  to  his 
'Contract  to  recover  whatever  he  might  be  entitled  to,  when  the  £Ebct 
should  be  ultimately  ascertained.  But,  as  this  question  is  not  pre- 
%sented,  I  will  not  pursue  it  further.  It  is  conceded  here  that  the 
-other  companies,  after  the  first,  had  no  knowledge  of  the  contract 
between  the  first  and  the  plaintiJC  Upon  these  facts,  it  seems  to 
rme  clear  that  the  carriers  who  have  acted  in  accordance  with  the 
usual  general  custom,  which  the  plaintiff  is  presumed  to, have 
'known,  and  probably  did  well  know,  in  fact,  ought  to  have  their 
lien  for  the  ordinary  back  charges  paid  by  them.  It  would  be 
unreasonable,  where  nothing  accompanies  the  goods  to  notify  them 
of  the  fiEict,  to  require  them  to  ascertain  at  their  peril  whether  there 
.are  any  secret  stipulations  between  the  owner  and  some  prior  car- 
rier from  whom  they  have  been  received,  which  may  ultimately 
prevent  him  from  being  entitled  to  the  ordinary  rates.  It  is  not 
like  the  case  of  goods  being  delivered  to  a  carrier  by  a  person 
liaving  no  authority  to  deliver  them,  and  then  the  carrier  claiming 
.a  lien  for  his  charges  as  against  the  true  owner.  Some  cases  have 
held  that  there  the  carrier  has  no  lien,  because  the  owner's  title 
cannot  be  thus  divested  or  incumbered.  It  is  not  a  case  where  the 
.goods  have  been  diverted  from  their  true  destination ;  on  the  con- 
irary,  the  goods  have  been  transported  over  tne  whole  route,  exactly 
jn  accordance  with  the  authority  and  intention  of  the  owner.  It 
is  a  mere  question,  where  the  owner  has  taken  a  guaranty  from  the 
"first  carrier  thafc  the  through  rate  shall  not  exceed  a  certain  sum, 
whether  the  others,  having  no  knowledge  of  it,  are  not  entitled  to 
.act  upon  the  general  custom.  It  seems  to  me  that  they  are,  and 
that  it  is  more  reasonable  to  impose  on  the  owner,  who,  knowing 
"the  custom,  causes  the  goods  to  be  delivered  to  the  carriers,  with- 
out notifying  them  of  his  secret  contract,  the  burden  of  resorting 
to  the  company  with  which  he  had  contracted,  than  to  impose  on 
ihe  carriers  the  burden  of  ascertaining  at  their  peril  all  the  secret 
agreements  between  the  shipper  and  prior  carriers  firom  whom  the 
^oods  are  received,  affecting  their  right  to  receive  the  ordinary 
fireights. 

The  custom  under  which  these  carriers  acted  is  more  for  con* 
venience  of  shippers  than  of  the  carriers.  It  enables  property  to  be 
•transported  over  long  routes,  composed  of  many  distinct  companies 
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■nd  lines,  with  great  safety  and  dispatch,  and  without  the  neoessitj 
of  employing  any  intermediate  agents  other  than  the  carriers  them* 
selyes.  If,  therefore,  the  risk  is  to  be  imposed  on  each,  to  ascertain 
at  its  peril  whether  there  are  any  secret  agreements  affecting  the  lia- 
bility of  goods  receiyed  in  the  ordinary  course  of  business  to  the 
ordinary  freights,  this  liability  must  result  in  breaking  up  the  cus- 
tom,  and  thus  tend  greatly  to  the  public  inconyenience.  Upon  thr 
facts  found,  the  defendant  were  entitled  to  their  lien  for  the  back 
charges. 

The  judgment  should  be  reyersed,  and  the  cause  remanded  witb 
directions  to  enter  judgment  for  the  defendants. 

80  ordered. 

On  a  motion  for  a  rehearing  the  following  opinion  was  filed  at  the- 
January  term,  1870. 

Paiks,  J.  The  question  inyolyed  in  this  case  is  one  of  much  inter* 
««t  to  carriers,  and  of  still  more  to  shippers.  And  for  that  reason,, 
doubtless,  the  decision  already  made  proyoked  criticism  through 
thf  press  from  seyeral  legal  gentlemen  in  different  parts  of  the  State. 
And,  on  a  motion  for  rehearing,  we  haye  been  furnished,  not  only 
with  the  able  arguments  of  counsel  engaged  in  the  case,  but  also: 
with  such  farther  light  as  may  be  deriyed  from  the  discussions  of 
those  gentlemen  who  so  kindly  yolunteered  to  aid  in  the  solution 
of  questions  of  public  interest.  We  haye  also  had  an  opportunity 
to  inspect  an  elaborate  brief  on  the  same  subject  by  a  lawyer  of 
New  Tork.  But  a  yery  attentiye  re-examination  of  the  subject  has* 
only  confirmed  our  conyiction  of  the  correctness  of  the  decision 
already  announced.  Still,  as  the  question  is  one  of  intrinsic  impor* 
tance,  and  one  on  which  there  seem  to  be  few  direct  authorities^ 
^Mtfhaps  it  is  due  to  those  interested  that  we  should  attempt  some 
ftM^ther  answer  to  the  objections  that  haye  been  urged  against  our 
Mlsfdlusion. 

vj^e  shall  not  attempt  to  answer  any  criticism  founded  upon  the- 
assumption  that  the  successiye  carriers  on  the  route,  after  the  first,^ 
had  notice  of  the  special  guaranty  made  by  the  first,  in  respect  to 
the  amount  of  the  through  fireight  It  was  stipulated  on  the  trial 
of  the  case,  that  each  of  such  succeeding  carriers  ^*had  no  knowl- 
edge whatever^  of  the  agreement  It  was  so  found  by  the  court 
below.     And  although  this  may  not  preyent  legal  critics  fron 
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iMunming  that  the  oontraot  itself  was  actually  sent  with  the  goods^ 
and  that  each  of  the  carriers  had  foil  notice  of  its  provisions,  yet 
this  court  cannot,  upon  such  a  stipulation  and  finding,  feel  at  lib- 
erty to  indulge  in  such  an  assumption. 

The  first  question  which,  perhaps,  deserves  some  further  attention 
is,  whether  the  contract  between  the  shipper  and  the  first  carrier 
was  a  through  contract  That  it  was  not,  seemed  so  plain  upon  the 
foce  of  the  contract  itself  that  in  the  opinion  already  filed  it  was 
deemed  necessary  only  to  refer  to  its  explicit  provisions.  But,  not- 
withstanding the  promise  of  the  company  was  only  to  transport 
over  its  line,  to  its  freight  station  at  Chicago,  and  deliver  to  the 
owner  or  consignee,  or,  if  to  be  forwarded  beyond  its  line,  to 
such  company  whose  line  might  be  considered  part  of  the  route  to 
the  place  of  destination;  notwithstanding  it  expressly  declared 
that  it  was  distinctly  understood  that  its  responsibility  as  a 
common  carrier  should  cease  at  the  station  where  the  goods 
were  delivered  to  such  person  or  carrier,  it  is  still  strenuously 
insisted,  particularly  in  the  brief  of  the  New  York  lawyer  above 
referred  to,  that,  by  the  true  constriiction  of  such  a  contract,  the 
first  carrier  undertook  to  deliver  the  goods  at  Hudson,  their  ulti- 
mate place  of  destination. 

The  English  courts  have  gone  great  lengths  in  imposing  wpon 
carriers,  who  receive  goods  marked  for  transportation  to  some  point 
beyond  their  own  route,  a  contract  to  carry  them  to  such  point. 
And  the  brief  referred  to  relied  mostly  upon  English  decisions.  The 
case  most  nearly  like  the  present,  in  which  they  have  held  that  rule, 
was  that  of  Collins  v.  K  £  B.  Railway^  5  HurL  and  Norm.  969,  in 
which  the  house  of  lords  reversed  the  judgment  of  the  exchequer 
chamber.  There  were,  however,  special  facts  in  that  case,  and  pecun 
liar  provisions  in  the  shipping  contract,  on  which  the  decision 
turned,  that  do  not  exist  here.  It  assumed  that  if  the  contract. ha(| 
been  clear  that  the  first  company  was  to  carry  only  over  its  own  Ivfn^ 
then  it  would  only  have  had  that  effect  This  was,  in  fisuit,  deaB 
enough  in  that  contract;  and  the  true  law  of  the  case  is  evidently 
to  be  found  in  the  opinions  of  the  majority  of  the  judges,  who  held  . 
it  to  be  not  a  through  contract  But  they  were  outnumbered  by 
the  venerable  chancellors  and  the  law  lords,  who,  with  '' consider- 
able  doubt,"  and  ^'  not  without  some  hesitation,"  acquiesced  in  the 
views  of  their  "  learned  and  noble  friends." 

Bit  the  American  courts  have  steadily  adhered  to  a  different  mle^ 
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and  have  ooustraed  the  contracts  of  camerSy  arising  from  the  reoep* 
tion  of  goods  in  the  ordinary  manner,  marked  for  some  place  beyond 
their  own  routes,  to  be  oidy  to  carry  over  their  own  routeSi  and 
deliyer  to  the  carrier  next  in  order.  It  is  tme,  they  have  generally 
sustained  the  power  of  railroad  companies  as  carriers  to  bind  them- 
selves by  contract  to  carry  and  deliver  gqods  beyond  their  own 
termini;  though  the  supreme  court  of  Connecticut  has,  in  several 
recent  decisions,  re-examined  that  question,  and  denied  such  power 
altogether,  upon  the  ground  that  such  contracts  would  be  beyond 
the  scope  of  the  charters  of  such  corporations.  But  the  courts  that 
uphold  the  power  have  manifested  no  disposition  to  impose  such 
contracts  upon  the  carrier  by  construction,  and  require  that,  before 
he  shall  be  held  so  bound,  it  shall  appear  that  he  intended  to  make 
such  a  contract 

But  whatever  room  there  might  be  to  contend  for  the  application 
of  the  English  rule  to  a  case  where  the  carrier  merely  receives 
articles  marked  for  some  point  beyond  his  own  route,  without 
expressly  undertaking  to  carry  to  that  point,  or  expressly  refus- 
ing so  to  undertake,  still,  when,  to  remove  all  doubt  on  the  subject, 
he  expressly  declares  in  his  contract  that  he  will  not  undertake  io 
carry  beyond  his  owd  terminus,  for  any  court  to  hold  that,  neverthe- 
less, he  does  so  contract,  seems  to  be  nothing  less  than  a  judicial 
outrage,  not  only  on  the  principles  of  construction,  but  on  the  right 
of  parties  to  contract  for  themselves.  But,  of  course,  such  a  posi- 
tion would  not  be  taken  without  some  pretext  on  which  to  base  it. 
That  pretext  is  found  in  the  fact  that  the  first  carrier  guaranteed,  on 
its  own  part,  and  on  the  part  of  the  other  companies,  that  the 
through  freight  should  not  exceed  a  certain  rate.  It  is  obvious  that 
this  stipulation,  construed  according  to  its  terms,  not  only  fails  to 
support,  but  plainly  refutes,  the  theory  of  a  through  contract  If 
the  first  carrier  contracted  to  carry  to  Hudson  at  a  certain  rate, 
it  would  seem  wholly  superfiuous,  if  not  absurd,  for  it  to  guaranty 
that  the  freight  should  not  exceed  that  rate.  The  word  **  guaranty  '^ 
plainly  imports  that  the  parties  contemplated  that  the  successive 
carriers  on  the  route  were  at  liberty  to  act,  each  for  itself,  and  wholly 
independent  of  the  others.  This  is  clearly  perceived,  if  the  word 
^guaranty"  is  to  have  its  appropriate  legal  meaning.  Hence,  it  is 
eontended  that  it  was  not  used  in  its  technical  sense ;  it  is  said  that 
it  could  not  have  been  so  used,  because  the  first  carrier  guaranteed 
^Ofi  its  <mn  part^  as  well  as  on  the  part  of  other  companies. 
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But  this  ia  altogether  too  technical  in  an  argument  against  tech* 
nicality.  It  ia  true  that  it  would  not  be  technically  appropriate 
to  Bay  that  a  man  guaranteed  his  own  agreement  A  guaranty  is  col- 
later^y  and  relates  to  some  contract  in  which  some  one  else  is  prin- 
cipal But  where,  as  in  this  case,  the  stipulation  relates  to  the 
entire  freight  over  seyeral  distinct  and  independent  lines,  it  is,  as  to- 
all  beyond  the  first  carrier's  own  charges,  in  the  strictest  and  most 
technical  sense,  a  guaranty.  And  this  being  so,  it  was  not  only 
natural,  but  strictly  and  technically  proper,  to  use  the  word  ^'guar- 
anty," fdthough  the  charges  of  the  first  carrier  were  included  in  the 
subject-matter.  That  circumstance  is  wholly  insufficient  to  raise 
any  inference  whatever  that  the  word  was  not  used  in  its  strict  legal 
sense.  But  were  there  any  room  for  doubt  on  the  face  of  this  pro- 
vision alone,  when  it  is  seen  that,  in  other  parts  of  the  same  contniot,^ 
the  first  carrier  has  expressly  limited  its  own  contract  as  carrier  U> 
its  own  line,  it  becomes  irresistibly  clear  that  the  word  ^ guaranty'^ 
was  designed  to  have  its  strict  technical  and  legal  meaning. 

It  appeared  from  the  New  York  brief,  that  the  judge  before  whom 
that  case  was  tried  took  the  same  view  of  the  effect  of  this  stipula- 
tion that  we  have  taken.  But  it  was  appealed  to  the  general  term ;. 
and  how  it  was  there  decided  we  are  not  advised.  But  it  would  take 
a  great  number  of  authorities  to  have  weight  enough  to  transform 
a  contract,  by  which  a  carrier  expressly  refused  to  carry  beyond  his 
own  line,  into  a  contract  to  carry  beyond  it,  by  the  mere  force  of  a 
separate  provision,  which  necessarily  implied  on  its  &ce  that  his 
undertaking  as  carrier  extended  only  to  his  own  route.  In  the  case 
of  D.  £  M,  R.  R.  Co.  y.TheF.A  M.  Bank,  20  Wis.  122,  the  lan- 
guage of  the  bill  of  lading  furnished  much'  stronger  ground  for 
holding  it  a  through  contract  than  is  furnished  in  this  case.  The 
receipt  stated  that  the  property  was  to  be  '<  sent  hy  the  Detroit  dk 
Milwaukee  Railway  Company  through  to  New  York,  at  tl.95  per 
barrel.^  Tet,  because  it  said,  also,  '^  under  the  conditions  steted  on 
the  other  side,"  and  one  of  ttiese  expressly  limited  the  liability  of 
the  company  as  carrier  to  ite  own  route,  it  was  held  not  to  be  a 
through  contract 

And,  since  the  former  argument,  we  have  found  some  other  cases 
that  throw  light  upon  the  subject  In  Darling  v.  B.  (6  W.  R.  R. 
Co.,  11  Allen,  295,  the  court  construed  a  contract  substantially  like 
this  one,  and  almost  in  the  same  words.  The  question  there,  how- 
ever, did  not  relate  to  the  right  of  the  last  carrier  to  collect  all  the 
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ehaigOB  that  had  aocmnolated  on  the  goods,  and  which  had  been 
paid  by  it  in  the  usual  manner.  The  consignees,  in  that  oase,  had 
}Mud  these,  and  then  brought  an  action  against  the  last  carrier  for 
damages  to  the  goods  which  had  accrued  before  they  reached  its 
line.  The  court,  speaking  of  the  contract,  said :  '^  This  ccmtract 
does  not  attempt  to  bind  other  carriers,  except  so  far  as  it  guaran- 
tees the  rate  of  freight.  But  the  guaranty  itself  is  a  contract  of  the 
Michigan  Central  B.  B.  Co.  with  the  consignor,  and  all  the  stipula- 
tions are  so  framed  as  to  exclude  the  idea  of  joint  responsibility  with 
other  carriers."  They  said  further :  *'  The  defendants  collected  the 
whole  expense  of  the  plaintiff,  becatcse  they  had  advanced  the  portion 
that  was  due  to  the  other  carriers  when  they  took  the  goods.  They 
were  not  parties  to  the  contract  beyond  Albany,  and,  upon  the  prin- 
ciples above  stated,  they  are  not  liable  for  the  default  of  any  of  the 
parties  to  those  contracts." 

The  defendant  in  that  case,  in  paying  the  back  charges,  "had  ovi- 
dently  paid  those  of  the  carrier  responsible  for  the  damage.  Ai\d, 
although  their  right  to  collect  them  of  the  consignees  was  not  in 
question,  yet  the  court,  in  saying  that  they  did  *^  collect  the  whole 
expense,  because  they  had  advanced  the  portion  due  the  other  car- 
riers when  they  took  the  goods,"  very  strongly  implied  that  they  had 
a  right  so  to  collect  them,  without  haying  been  bound  to  inquire 
into  anj  question  of  deduction  on  account  of  damage  arising 
between  the  owner  and  prior  carriers.  But,  although  the  case  can- 
not be  considered  an  authority  upon  this  particular  point,  yet,  on 
the  general  question  whether  such  a  contract  as  the  present  is  a 
through  contract,  it  is  a  direct  adjudication  in  the  negative. 

So,  also,  in  McMillan  et  al.  v.  The  M.  S.  <6  N.  L  R.  R.  Co.y  16 
Mich.  79,  the  remarks  of  the  court,  in  commenting  on  certain  bills 
of  lading  given  by  an  Ohio  railroad  company,  have  some  bearing  on 
the  question.  Those  were  not  like  the  one  given  here.  They  under- 
took to  deliver  the  goods  ^  at  Toledo  for  Detroit"  There  was  no 
guaranty  as  to  the  through  freight,  though  the  court  did  not  con- 
sider it  clear,  upon  the  face  of  the  contract,  whether  the  freight 
specified  was  intended  for  the  whole  route  to  Detroit,  or  only  to  To- 
ledo. But,  in  considering  its  effect,  they  say,  on  page  121 :  '^  It  does 
not  even  appear  that  the  charges  agreed  upon  were  for  the  whole 
route ;  and  if  they  were^  the  case,  I  think,  would  not  be  affected  by 
thai  circumstance.  The  only  consequence  would  be,  to  make  the 
whole  freight  payable  to  the  defendants,  who  would  deduct  their 
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own  diargeB  and  pay  over  to  the  Ohio  company  what  remamed. 
Fixing  upon  the  price  would  only  amount  to  an  agreement  by  the 
Ohio  company  that  the  whole  charges  should  not  exceed  that  sudl 
In  the  absence  of  agreement  between  the  two  companies,  the  defend- 
ants would  not  be  compelled  to  conform  their  own  rates  to  tlwse  agreed 
ii2)on  at  Cincinnati.^'  Upon  some  of  the  questions  in  that  case  the 
court  were  equally  divided.  But  the  judges  all  agreed  upon  the 
construction  placed  upon  these  bUls  of  lading.  So  that  the  opinion 
was  unanimous,  that,  where  the  first  carrier  contracts  to  carry  only 
oyer  his  own  line,  even  though  he  guarantees  that  the  through 
freight  shall  not  exceed  a  certain  sum,  the  subsequent  carriers  are 
not  bound  by  this,  but  may  charge  their  own  rates,  and  have  all  the 
rights,  and  are  subject  to  all  the  obligations,  of  independent  car- 
riers ;  though  it  was  also  held,  that,  if  they  should  receive  and  carry 
them  with  notice  of  the  agreed  rate,  this  would  doubtless  amount 
to  an  assent  to  it  on  their  part 

We  have  thus  attempted  to  show  that  this  cannot  be  regarded  as 
a  through  contract,  for  the  reason  that,  if  it  were,  the  relations 
between  the  shipper  and  the  carriers  subsequent  to  the  first  do  not 
seem  so  well  settled  as  in  the  other  case.  The  English  courts  seem 
to  hold  that  the  subsequent  carriers  are  merely  the  agents  and  sub 
<x)ntractor8  of  the  first,  and  that  there  is  no  privity  of  contract  le- 
iween  them  and  the  shipper.  There  are  cases  in  this  country 
which  hold,  that  although  they  are  agents  of  the  first  carrier,  yet 
there  is  also  a  privity  of  contract  between  them  and  the  shipper, 
and  that  he  may  hold  either  of  them  directly  responsible  for  its  own 
ftctual  default  Such  a  rule  seems  an  attempt  to  blend  two  opposite 
theories  together,  and  allow  the  shipper  the  benefit  of  both. 

But,  notwithstanding  any  uncertainties  that  might  exist  on  this 
point,  we  do  not  think  that,  even  if  this  were  conceded  to  be  a 
through  contract,  it  should,  upon  the  facts  in  this  case,  alter  the 
result  It  might  not  in  that  event  be  so  well  settled,  that,  in  for- 
warding the  goods  by  the  succeeding  carriers,  the  first  acted  as  the 
mere  forwarding  agent  of  the  shipper.  But  whether  that  could  be 
said  or  not,  we  still  think  it  must  be  held  that  the  goods  came  to 
their  possession  and  were  carried  by  them  under  his  authority,  and 
that,  in  the  absence  of  any  negligence  on  their  part  in  obtaining 
proper  information,  they  were  entitled  to  act  upon  the  general  usage 
and  custom  of  the  business,  and  acquired  all  the  rights  as  against 
him  which  they  would  ordinarily  have  under  that  usage.    We  hold 
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IliiB^  because  the  shipper,  knowing  the  custom,  has  caused  his  goods 
to  be  deliyered  to  them  for  transportation,  subject  to  back  charges, 
without  informing  them,  or  causing  them  to  be  informed,  that  such 
back  charges  were  different  firom  the  usual  rates.  If  he  has  done 
this,  and  either  he  or  they  must  suffer  a  loss  by  reason  of  their  pay- 
ing the  usual  rates,  he  ought  to  suffer  it  and  not  they. 

We  distinguish  the  case  from  that  of  Travis  v.  Thompson,  37 
Barb.  236,  cited  by  the  respondent,  upon  the  ground  that  that  decis- 
ion rested  upon  negligence  imputed  to  the  succeeding  carrier,  in 
not  ascertaining  that  a  part  of  the  freight  had  been  prepaid.  The 
opinion  of  Hooeboom,  J.,  plainly  intimates,  that  if  the  plaintiff  had 
consulted  the  bill  of  lading,  and  found  there  no  mention  of  the  pre- 
payment, he  would  have  had  a  lien  for  the  entire  back  charges  he 
had  paid,  according  to  the  usual  custom.  Gould,  J.,  expressly  said 
so.  But  because  it  did  not  appear  that  there  was  no  bill  of  lading 
with  the  goods,  showing  the  prepayment,  they  assumed  that,  if  the 
plaintiff  had  consulted  the  bill,  he  would  have  ascertained  the  tact, 
and  was  therefore  guilty  of  negligence.  But  in  this  case  we  are  not 
entitled  to  impute  any  negligence  to  any  of  the  succeeding  carriers 
in  not  ascertaining  the  special  rate  guaranteed.  It  is  true  that  there 
was  no  direct  eyidence  as  to  whether  there  was  any  bill  of  lading 
showing  that  rate  or  not.  But  the  parties  saw  fit  to  remove  that 
question  from  the  case,  by  stipulating  directly  that  none  of  them  ^^  had 
any  knowledge  whatever  of  that  agreement."  Glearly,  upon  such  a 
stipulation,  we  are  not  entitled  to  assume  that  they  were  guilty  of  any 
a^ligence  in  failing  to  have  such  knowledge.  We  consider  that 
ease,  therefore,  entirely  in  harmony  with  our  conclusions. 

There  are  certain  general  propositions  in  the  opinion  of  Justice 
HoGSBOOK  worthy  of  special  attention.  The  contract  in  that  case 
was  made  with  Clemens,  Jones  &  Co.,  to  transport  lumber  from 
Montreal  to  Troy.  It  was  a  through  contract  The  plaintiff  was 
an  independent  carrier  over  a  part  of  the  route,  that  between  White- 
hall and  Troy.  On  receiving  the  lumber  from  Clemens,  Jones  ft 
Go.,  he  paid  the  entire  back  charges,  including  1100  that  had  been 
prepaid.  On  the  general  relations  between  the  parties. to  such  a 
contract,  Justice  Hooebook  said:  ^'3.  Clemens,  Jones  &  Oo.j  by 
virtue  of  the  contract,  of  course  went  into  the  possession  of  the 
goods,  and  had  lawful  possession  with  the  consent  of  the  owner. 
4.  This  circumstance  invested  them  with  an  apparent  authority 
over  the  goods,  probably  suflSciently  so  to  authorize  them  to  emploj 
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anofher  carrier  to  forward  the  goods  to  the  plaoe  of  destination,  and 
to  Test  the  latter  with  a  lien  thereon,  for  the  price  of  transportation, 
if  such  was  the  cnstom  and  coarse  of  business.  5.  The  plaintiffi^ 
ihei'efore,  came  into  possession  of  the  lumber  under  a  lawful  author« 
itj,  and  had  a  right  to  transport  the  same  to  Troy,  and,  I  am  in« 
cUned  to  think,  so  far  as  their  own  labor  and  services  were  concerned, 
to  charge  the  ordinary  rate  of  transportation  for  such  labor  and 
services,  and  to  assert  a  lien  therefor/'  Further  on  in  the  opinion 
he  adds :  ^^  As  to  the  freight  earned  by  themselves,  it  may  be  they 
were  independent  freighters,  and  entitled  to  enforce  their  lien  against 
the  goods,  even  though  the  whole  freight  had  been  prepaid  at  Mon- 
treal/' 

These  general  propositions  are  entirely  in  harmony  with  our  views 
as  to  the  relations  between  the  parties  to  a  through  contract,  and 
the  independent  carriers,  whose  employment  in  its  execution  they 
both  contemplate.  It  is  this  that  broadly  distinguishes  such  a  case 
from  aU  those  where  the  goods  are  delivered  to  the  carrier,  without 
the  owner's  consent,  by  a  wrong-doer.  In  the  one  case  the  owner 
never  consents  to  the  delivery  of  the  goods  to  the  carrier;  in  the 
other  he  not  only  consents  to  it,  but  actually  contracts  that  it  shall 
bi»  done.  ^ 

This  also  takes  the  case  out  of  the  reasoning  of  Justice  Wooiv 
BUFF  in  MaUory  v.  Burrett,  1  E.  D.  Smith,  234,  which  is  cited  and 
strongly  relied  on  by  the  respondent's  counsel.  In  that  case  the 
through  contract  was  made  with  a  transportation  line,  which  held 
itself  out  as  a  carrier  for  the  entire  distance  between  Cincinnati  and 
New  York.  It  was  like  the  case  of  a  contract  with  an  express  com- 
pany. Justice  WoODRiTFF  placed  his  conclusion  upon  the  ground 
that,  in  such  cases,  there  is  a  personal  confidence,  and  the  carrier 
contracted  with  has  no  right  to  deliver  the  property  to  other  inde- 
pendent carriers  for  transportation ;  and  that,  if  he  wrongfully  does 
so,  the  others  act  wholly  in  subordination  to  the  contract.  But  in 
one  part  of  his  opinion  he  considers  the  question  we  have  before  us» 
And  he  so  clearly  states  our  views,  that  we  feel  justified  in  quoting 
at  some  length.  Commencmg  on  page  242,  he  says:  ^'But  where 
the  carrier  employed  is  confined  within  certain  limits,  and,  according 
to  the  course  of  his  particular  business,  carries  only  within  such 
limits,  and  forwards  thence  by  other  lines,  it  may  be  said  with  much 
plausibility,  if  not  with  truth,  that  one  who  intrusts  goods  to  bim, 
which  are  marked  and  destined  to  a  point  beyond,  authorizes  him  so 
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to  forward  the  goods;  afifd  that  third  peruana  are  not  bound  to  tool, 
ieyond  the  mere  fact  of  such  posseesion.  As  if  a  line,  miming  only 
from  New  York  to  Boston,  but  in  the  habit  of  forwarding  thenoe  to 
places  bejond  Boston,  be  intmsted  with  goods  to  Portland,  Maine, 
carriers  from  Boston  to  Portland  may  rightly  presume^  from  the 
usual  course  of  the  business  of  such  line,  and  the  fact  of  possession^ 
an  authority  so  to  forward  upon  the  usual  and  cusf-omary  terms. 
This  is  in  analogy  to  the  ordinary  role  in  regard  to  agents  engaged 
in  a  particular  trade  or  business,  and  employed  by  a  principal  to  do 
certain  acts  for  him  in  the  coarse  of  that  business ;  in  which  case 
he  will  have  power  to  bind  the  principal  by  aU  contracts  which  are 
within  the  scope  of  his  ordinary  employment,  whether  he  had  spe- 
cial private  instructions  or  not.  Having  been  enabled  to  hold  him- 
self out  to  others  as  possessing  a  certain  authority,  the  principal 
will  be  bound  by  its  exercise,  whatever  may  have  been  the  actual 
terms  of  the  employment  itself"  22  Wend.  348-4)61 ;  23  id.  22  and 
280;  8  id.  83;  1  Hill,  501 ;  3  id.  269;  5  id.  101. 

^  Had  it  appeared,  in  the  present  case,  that  the  Cincinnati  line, 
with  whom  the  contract  in  this  case  was  made,  were  carriers  from 
Cincinnati  to  Buffido  only,  and  forwarders  from  thence  to  New 
York;  that  this  was  their  usual  course  of  business,  and  this  fact 
was  known  to  the  party  forwarding  the  goods,  or  so  notorious  that 
he  must  be  presumed  to  have  known  it,  I  should  be  much  inclined 
to  hold  that,  by  intrusting  the  goods  to  such  line,  he  subjected  them 
to  the  inferences  justly  drawn  from  the  course  of  the  carrier^ s  ordi- 
nary employment^  and  th(U  other  carriers  had  a  right  to  act  upon  the 
apparent  authority  thus  conferred.^* 

In  this  extract  the  learned  judge  has  stated  the  very  case  here  pre- 
sented. The  contract  here  was  with  the  Pittsburg,  Fort  Wayne  and 
Chicago  Bailway  Company.  It  is  not  necessary  to  say  that  its  name 
indicates  its  termini.  It  is  not  necessary  to  say  that  the  termini  of 
railways  are  matters  of  general  and  public  notoriety.  It  is  not 
necessary  to  say  that  their  charters  are  public  laws,  authorizing 
their  construction  and  operation  between  given  points,  and  that, 
fiierefore,  any  person  contracting  with  a  railway  company  to  carry 
goods  beyond  its  termini,  necessarily  contemplates  the  employment 
by  it  of  other  carriers  to  that  extent.  All  this  appears  explicitly  on 
th«^  fiEK»  of  this  contract  itself.  For,  even  though  it  should  be  tor- 
tured into  a  contract  to  carry  to  Hudson,  it  nevertheless  states  thai 
the  limits  of  the  railway  were  at  Chicago,  and  that  the  goods  were 
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to  be  oarried  beyond  that  point  through  the  agency  of  sudi  other 
carriers,  **  whose  line  may  be  considered  a  part  of  the  route  to  the 
phu»  of  destination.''  So  that  we  have  here  not  only  all  the  con- 
ditions suggested  by  Judge  Woodbuff,  but  more.  The  shipper 
aotuaUy  contracted  for  the  employment  of  the  other  carriers  beyond 
the  terminus  of  the  first  company.  So  we  have  Judge  Woodbuff's 
authority,  that  these  subsequent  carriers  had  a  right  to  assume, 
unless  informed  to  the  contrary,  that  the  Pittsburg,  Fort  Wayne 
and  Chicago  Company  had  ''the  authority  to  forward  upon  the 
usual  and  customary  terms.'' 

What  were  these  P  They  were  that  each  successiye  carrier  was  to 
pay  aU  back  charges,  according  to  the  usual  and  customary  rates. 
If,  therefore,  the  first  carrier  does  forward  them  upon  those  terms, 
tke  shipper  is  bound,  so  far  as  the  rights  of  the  succeeding  carriers 
are  concerned.  They  being  guilty  of  no  negligence,  there  seems  no 
suflBlcient  reason  for  any  distinction  between  their  right  to  a  lien 
for  their  own  freight  and  their  right  to  a  lien  for  the  back  charges, 
which  they  have  paid  according  to  such  usual  custom.  If  they 
could  hold  the  goods  for  their  own  freight,  although  the  entire 
freight  had  been  prepaid  to  the  first  carrier,  they  ought,  by  the 
same  reasoning,  to  hold  them  for  the  usual  back  charges.  The  rea- 
son on  which  the  rule  rests,  in  either  case,  is  that  the  owner  has 
intentionally  caused  the  goods  to  be  delivered  to  them  for  transporta- 
tion, knotaing  the  cuaiomy  and  not  taking  due  care  to  inform  them 
that,  by  reason  of  a  special  agreement,  it  is  not  applicable  to  his 
goods.  From  the  necessity  of  the  case,  such  information  must 
come  to  them,  if  at  all,  from  the  owner  or  from  the  first  carrier. 
The  latter,  therefore,  even  though  it  is  a  through  contract,  must  be 
held  to  represent  the  owner,  so  as  to  bind  him  for  any  neglect 
or  default  in  not  conyeying  to  such  independent  carriers,  whose 
employment  die  contract  contemplated,  such  information  as  is 
proper  to  charge  them  with  notice  that  the  particular  goods  are  not 
subject  to  the  custom.  And  the  reason  of  the  rule  extends  as  well 
to  Uie  payment  of  the  usual  back  charges  as  to  the  freight  which 
the  other  carriers  may  themselyes  earn. 

If,  according  to  the  usual  course  of  the  business,  a  bill  of  lading 
or  way-bill  accompanies  the  goods,  and  contains  this  information, 
of  course  the  succeeding  carriers  would  be  chargeable  with  negli- 
genoe  if  they  did  not  inform  themselyes  of  its  contents.  But,  as 
already  said,  upon  the  facts  stipulated  here  we  cannot  assume  suofa 
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to  have  been  the  case.  We  hold,  therefore,  that»  even  though  thia 
were  a  through  contract,  the  independent  carriers,  whose  employ- 
ment was  contemplated  by  the  parties  to  it,  receiving  the  goods 
without  any  knowledge  of  the  special  agreement,  and  not  being 
chargeable  with  any  negligence  in  not  having  such  knowledge,  wei'e 
entitled  to*  a  lien,  not  only  for  their  own  freight  according  to  the 
msnal  rates,'  but  also  for  the  usual  back  charges  which  they  had 
jwid. 

But  upon  the  theory  that  this  was  not  a  through  contract,  which 
is  the  true  one,  this  conclusion  becomes  still  more  dear.  It  is  then 
weU  settled,  that  each  carrier,  in  employing  the  one  succeeding  him, 
acts  as  the  mere  forwarding  agent  of  tiie  shipper.  Darling  v.  B.  d 
W.  R.  R  Co.,  11  Allen,  295-297;  JV.  Railroad  Co.  v.  F.  Railroad  Co., 
6  id.  254;  Story  on  Bailments,  §§  502,  537.  This  relation  being 
conceded,  the  solution  of  the  question  is  very  clear.  Those  general 
principles,  applicable  to  questions  of  agency,  stated  in  the  extract 
from  Judge  Woodruff's  opinion,  above  quoted,  become  then  di- 
rectly applicable.  The  goods  are  then  delivered  to  each  carrier  by 
the  owner's  agent  Each  has  the  right  to  assume  that  such  agent 
has  the  authority  to  forward  the  goods  according  to  the  usual  course 
of  the  business.  Such  is  his  apparent  authority.  And  if  there  are 
any  private  stipulations  between  him  and  his  principal,  modifying 
this  authority  in  any  respect,  third  parties,  dealing  with  him  on  the 
fiuth  of  his  apparent  authority,  without  notice,  are  not  bound  by 
them.  The  fact,  that  in  such  case  the  forwarding  agent  acts  for 
himself  in  collecting  the  charges,  does  not  show  that  he  does  not 
also  act  as  agent  in  communicating  to  the  carrier  who  receives  the 
goods  the  amount  of  back  charges  to  be  paid  by  him.  The  payment 
of  those  charges  was,  under  the  custom,  a  necessary  condition  to 
the  delivery  of  the  goods  to  him.  And  it  was,  therefore,  within  the 
scope  of  the  forwarding  agent's  authority  to  inform  him  as  to  the 
amount  of  such  charges.  And  for  any  mistake  of  his  in  that  respect, 
the  principal  and  not  the  innocent  carrier  should  suffer. 

The  case  of  Fitch  et  al.  v.  Newberrtfy  1  Doug.  1,  and  of  Robinson 
T.  Baker,  5  Gush.  137,  are  cited  to  support  the  position  that  in  all 
inch  oases  the  carrier  receiving  the  goods  takes  the  risk,  not  only  of 
the  agency  of  the  one  who  delivers  them,  but  also  of  his  observing 
flie  exact  letter  of  his  private  instructions.  But  while  they  do  hold 
fliat  he  takes  the  former  risk,  they  do  not  hold  that  he  takes  the 
latter.    And  there  is  a  later  case  in  which  the  supreme  court  of 
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MasBachufletts  estabUshes  the  opposite  rule,  and  commenta  on  the 
case  in  the  5th  of  Onsh'iig,  showing  that  it  has  no  application  to 
such  a  question  as  is  here  presented.  It  was  in  the  case  of  Brtgg$ 
V.  The  Boston  and  LowM  R  R.  Co^  6  Allen,  246.  The  contract 
tiiere  was  with  the  Bacine  and  Mississippi  Bailroad  Company,  to 
forward  and  deliver  flour  in  Williamstown,  Massachusetts.  By  mis- 
take  of  its  agents  it  was  billed  to  Wilmington^  instead  of  Williams- 
U  wn.  The  defendant  carried  it  to  Wilmington,  and  paid  the  back 
charges  according  to  the  usual  course  of  the  business.  The  court 
held  that  the  shipper  was  responsible  for  the  mistake  of  his  own 
forwarding  agent,  and  that  the  defendant  had  a  lien,  not  only  for 
its  own  freight,  but  for  all  the  back  charges.  And  in  commenting 
on  the  case  in  5th  Gushing,  they  say  that  the  same  result  would  have 
occurred  there,  except  for  the  fact  that  the  party  who  misdirected 
tlie  goods  was  not  the  forwarding  agent  of  the  owner  at  all,  but  had 
contracted  to  deliver  them  in  Albany  to  a  specific  consignee. 

Although  this  opinion  is  abready  too  long,  I  cannot  forbear 
quoting  at  some  length  from  the  opinion  of  the  court  in  that  case. 
They  say:  ^The  same  person  may  be,  and  often  is,  not  only  a 
common  carrier,  but  also  the  forwarding  agent  of  the  owner  of  the 
goods  to  be  transported.  Story  on  Bailments,  §§  502,  537.  He  must 
necessarily  act  in  the  latter  capacity,  whenever  he  receives  goods 
which  are  to  be  forwarded,  not  only  on  his  own  line,  but  to  some 
distant  point  beyond  it  on  the  line  of  the  next  carrier,  or  on  that  of 
the  last  of  sever^  successive  carriers,  on  the  regular  and  usual  route 
and  course  of  transportation,  to  which  they  are  to  be  carried 
and  there  delivered  to  the  consignee.  The  owner  generally  does 
not,  and  cannot  always,  accompany  them,  and  give  his  personal 
directions  to  each  one  of  the  successive  carriers.  He  therefore  neces- 
sarily, in  his  own  absence,  devolves  upon  the  carrier  to  whom  he 
delivers  the  goods  the  duty,  and  invests  him  with  the  authority,  to 
give  the  requisite  and  proper  directions  to  each  successive  carrier,  to 
whonii  in  due  course  of  transportation,  they  shall  be  passed  over  for 
the  purpose  of  being  forwarded  to  their  ultimate  place  of  destination. 
Otherwise  they  would  never  reach  that  place.  For  the  first  carrier 
can  only  transport  the  goods  over  his  own  portion  of  the  line ;  and 
if  he  is  not  authorized  to  give  the  carrier,  with  whose  route  his  own 
connects,  directions  in  reference  to  their  further  transportation,  they 
must  stop  at  that  point ;  for  although,  in  general,  every  carrier  is 
bound  to  accept  and  forward  all  goods  which  are  brought  and  tendered 
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to  him,  yet  he  is  not  so  bound  unless  he  is  duly  and  seasonably  in- 
formed and  advised  of  the  place  to  which  they  are  to  be  transported. 
Story  on  Bailments,  §  532 ;  Judson  v.  Weatern  Railroad^  4  Allen,  520. 
Hence  it  results,  by  inevitable  implication,  that  when  an  owner  of 
goods  delivers  them  to  a  carrier  to  be  transported  over  his  route,  and 
thence  over  the  route  of  a  succeeding  carrier,  or  the  routes  of  several 
successive  carriers,  lie  makes  arhd  consiituiee  the  persona  to  whom  he 
delivers  them  his  forwardvig  o^an^^,  for  whose  acts  ik  the  execu- 
tion OF  THAT  AGENCY  HE  IS  HIMSELF  BESPOKSiBLE.  And  therefore, 
if  the  several  successive  carriers  carry  the  goods  according  to  the  dii*eo- 
tions  which  are  given  by  the  forwarding  agents,  they  act  under  the 
Authority  of  the  owner,  and  cannot  in  any  sense  be  considered  as 
wrong-doers,  although  they  are  carried  to  a  place  to  which  he  did 
not  intend  that  they  should  be  sent  And  in  such  case,  the  last 
carrier  will  be  entitled  to  a  lien  upon  the  goods,  not  only  for  the 
freight  earned  by  him  on  his  part  of  the  route,  but  also  for  all  the 
freight  which  has  been  accumulating  from  the  commencement  of 
the  carriage  until  he  receives  them,  which,  according  to  a  very  con- 
venient custom,  which  is  now  fully  recognized  and  established 
4IS  a  proper  and  legal  proceeding,  he  has  paid  to  the  preceding 
-carriers." 

The  principle  of  this  decision  is  just  as  applicable  to  a  case  of 
misdirection  by  the  forwarding  agent  concerning  the  amount  of 
back  charges  to  be  paid  by  the  succeeding  carrier,  as  to  a  mis- 
•direction  concerning  the  destination  of  the  goods.  Information  on 
both  subjects  is  within  the  scope  of  his  agency,  and  therefore  the 
{nrincipal  must  be  responsible  for  his  mistakes  or  defaults  in  respect 

to  either. 

Motion  for  a  rehearing  denied. 


FbfiHAY,  appellant,  v.  The  Town  of  Olen  Hatbn. 

(B5Wii.S88.) 
tdMlUiff  <tf  town  for  eondUion  of  htghway—Obstruetions. 

<NiJmIb  within  the  limita  of  &  highway,  naturally  calcalated  to  frighten  honet 
of  ofdinaix  gentleness,  may  constitute  such  deficiencies  in  the  way  as  to 
lender  the  town  liable,  even  though  so  far  removed  from  the  traveled  path 
as  to  avoid  all  danger  of  collision.  An  instruction  to  the  Jury  to  the 
Izaiy  of  this  rule  is  erroneoas. 
Vol.  m  —10 
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AonoK  for  damages  to  plaintiff  in  consequence  of  defective  and 
insufficient  highwaj.  The  plaintiff,  his  horses  and  carriage  were 
injured  to  the  amount  of  td^OOO  {as  is  claimed  in  the  complaint)  bj 
the  horses  taking  firight  at  a  certain  ^'hollow,  burnt  and  blackened 
log>  Ijing  close  to  the  traveled  part"  of  the  highway  on  which  he 
was  drifing,  and  without  any  negligence  on  his  part  The  plaintiff 
sought  to  make  the  town  liable  under  section  120,  ch.  19,  IL  S., 
which  provides  as  follows: 

^If  any  damage  shaU  happen  to  any  person,  his  team,  carriage 
or  other  property,  by  reason  of  the  insufficiency  or  want  of  repairs 
of  any  bridge,  or  sluice-way,  or  road,  in  any  town  in  this  State,  the 
person  sustaining  such  dunages  shaU  have  a  right  to  sue  for  and 
recover  the  same  against  such  town  in  any  court  having  jurisdiction 
iheieo£'' 

Verdict  was  rendered  in  favor  of  defendant,  a  new  trial  was 
denied,  and  plaintiff  appealed  from  judgment  on  verdict 

Paine  A  Carter ^  for  appellant 

Barber  A  Dewey ^  for  respondent 

Paikb,  J.  There  is  one  error  for  which  this  judgment  must  be 
reversed.  It  is  in  the  following  instruction  given  to  the  jury: 
^  That  an  object  existing  within  the  limits  of  the  highway,  but 
leaving  the  traveled  path  unobstructed,  so  that  the  traveler  is  safe 
from  collision  with  it,  is  not  an  insufficiency  in  the  way,  merely 
because  it  exposes  the  traveler's  horse  to  become  frightened  at  the 
sight  of  it,  and  the  town  in  such  case  would  not  be  liable."  We 
adopt  upon  this  subject  the  rule  established  by  the  supreme  courts 
of  Vermont,  New  Hampshire  and  Connecticut  that  objects  within 
the  limits  of  a  highway,  naturally  calculated  to  frighten  horses  of 
ordinary  gentleness,  may  constitute  such  deficiencies  in  the  way  as 
to  render  the  town  liable  even  though  so  far  removed  from  the  trav- 
eled path  as  to  avoid  all  danger  of  collision.  The  authorities  are  all 
referred  to  and  commented  on  in  a  very  able  opinion  by  the  supreme 
court  of  Vermont  in  the  case  of  Morse  v.  Richmond^  41  Vt  435. 

The  counsel  for  the  respondent,  while  not  denying  this  to  be  the 
law,  endeavored  to  obviate  the  objeotion  to  the  instruction  under 
consideration,  by  so  construing  it  as  to  avoid  a  conflict  with  the  ruleb 
If  I  correctly  understood  him,  he  claimed  that  it  was  correct  to  say 
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that  an  object  outside  of  the  traveled  path  did  not  constitnte  a 
defect,  merely  because  it  exposed  horses  to  be  firightened,  unless  the 
object  was  naturally  calculated  to  produce  that  result,  and  that  the 
instruction  as  given  did  not  include  the  latter  proposition,  and  thero* 
fore  could  not  be  said  to  be  wrong. 

But  such  an  interpretation  overlooks  the  obvious  meaning  of  the 
instruction.  It  was  asked  for  by  the  defendant's  counsel  on  the  triaL 
It  was  designed  to  be  applicable  to  the  facts  appearing  in  the  evi- 
dence. The  real  legal  question  in  the  case  was,  whether  an  object  in 
file  highway,  outside  of  the  traveled  path,  calculated  to  firighten 
horses,  constituted  any  such  insufficiency  as  rendered  the  town  liable. 
The  evident  object  of  this  instruction  was  to  tell  the  jury  that  it  did 
not.  It  is  well  framed  to  accomplish  that  object,  and  such  only  is 
its  natural  interpretation.  True,  it  does  not  expressly  characterize 
the  object  referred  to  as  one  calculated  to  frighten  horses.  But  it 
obviously  assumes  that  fact  It  would  be  wholly  inapplicable  and 
frivolous  unless  understood  as  referring  to  such  an  object  The  very 
statement  that  an  object  exposes  the  traveler's  horse  to  become 
frightened  at  the  sight  of  it,  implies  that  the  sight  of  it  might 
naturaUy  produce  that  result  The  word  *'  merely,"  as  used  in  it, 
does  not  relate  to  the  degree  of  the  tendency  of  tJie  object  to  pro* 
dace  fright,  as  though  the  court  had  told  the  jury  that  an  object  was 
not  necessarily  a  deficiency  in  the  road,  because  it  was  barely  possi- 
ble that  a  horse  might  be  frightened.  But  the  word  ^^ merely''  was 
used  to  distinguish  between  the  liability  to  frighten  horses,  and  other 
modes  of  causing  injury.  The  plain  meaning  of  the  instructions 
seems  to  be,  that  where  there  is  an  object  in  the  highway  naturally 
calculated  to  frighten  horses,  no  matter  how  great  its  tendency  to 
produce  that  result,  if  that  is  the  only  objection  to  it,  it  is  not  such 
an  insufficiency  as  to  render  the  town  liable.  This  was  in  conflict 
with  the  rule  as  above  stated ;  and  the  judgment  must  be  reversedi 
and  a  new  trial  had. 

So  (HrdermL 
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Vat  y.  Thb  Buoketb  Mutual  Insubakob  Ooxpast,  appellanCi 

Jlr0  iniwranes  ^ifed  qf  agwi*%  negUd  to  earrecUiy  write  down  amwon  to  Ai- 

t&rroffotoriet. 

The  def endanta  iflsued  a  poli<7'  of  insurance  on  plaintiff's  factory  upon  a  writ- 
ten application,  signed  by  him,  wherein  it  was  set  forth,  in  answer  to  printed 
interrogatories,  that  the  premises  were  worked  during  certain  hours,  that 
a  night-watchman  was  always  on  duty,  and  that  there  was  a  force  pump  on 
the  premises  for  putting  out  fires,  and  that  it  was  always  in  condition  for 
immediate  use.  The  defendant's  a^nt  who  effected  the  insurance  was  in- 
formed by  the  plaintiff  at  the  time,  that  the  factory  was  not  run  during  the 
winter  season,  and  that  there  was  then  no  watchman  kept,  nor  pump  ready 
for  use.  The  agent  himself  filled  up  the  application,  and  wrote  down  such 
portions  of  plaintiff's  answers  as  he  considered  material.  The  policy  pro 
Tided  that "  the  company  will  be  responsible  for  the  accuracy  of  surveys 
made  by  its  agents."  The  factory,  having  been  burned  during  the  winter 
season,  the  company  denied  its  liability  on  the  ground  that  the  undertaking 
of  the  plaintiff  regarding  watchman  and  pump  had  not  been  complied 
with.    SMt  that  the  defendants  were  liable. 

A.PPEAL  from  a  judgment  entered  on  a  yerdiot  for  the  plaintiA 
in  an  action  on  an  insurance  policy. 

The  plaintifb  procured  from  the  Buckeye  Mutual  Insurance 
Oompany  a  policy  of  insurance  on  their  steam-power  stave  factory 
in  Wrightsyille,  Wisconsin.  The  risk  was  effected  through  one 
Fisher,  an  agent  of  the  company,  who  forwarded  to  the  company 
«  printed  form  of  application,  filled  up  and  indorsed,  as  follows: 
Survey  of  stave  factory  at  Wrightsville,  Wisconsin,  owned  and 
-occupied  by  Messrs.  May  ft  Go.  This  survey  contained  the  name 
«nd  residence  of  the  applicants,  the  nature  of  the  property  sought 
to  be  insured,  eta;  also  written  answers  to  the  printed  questions 
contained  therein,  the  following  of  which  only  need  be  given : 

^12.  Hours.  During  what  hours  are  the  premises  worked? 
•(Six  A.  K.  to  seven  p.  m.  ;  sometimes  seven  p.  m.  to  six  a.  k.)  How 
many  hands  employed  ?  (About  twenty.)  15.  WcUchman.  Have 
you  a  night-watch  always  on  duty?  (We  have.)  Is  the  building 
left  alone  at  any  time  after  the  watchman  goes  off  duty  in  the 
morning  until  he  returns  to  his  charge  at  evening?  (It  is  not) 
•Is  any  duty  required  of  him  other  than  watching  for  the  safety  of 
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the  premiaeB?  (None.)  19.  Ibre&'pump.  Is  there  a  foroe-pomp 
npon  the  premises  ea^esslyfor  putting  out  fire  t  (There  is.)  Is  it 
a  good  pnmpy  and  at  all  times  in  condition  for  immediate  nse  ?  (It 
is.)  How  often  is  it  tried  to  know  if  it  is  in  order  P  (Every  two  or 
three  days.)**  ♦  ♦  ♦  ♦  ^^  q^q  following  covenant:  "And 
the  said  applicants  hereby  covenant  and  agree  to  and  with  said 
company  that  the  foregoing  is  a  just,  foU  and  tme  exposition  oi 
all  the  &cts  and  circumstances  in  regard  to  the  condition,  situation, 
value  and  risk  of  the  property  to  be  insured,  so  far  as  the  same  are 
known  to  the  applicant,  and  are  material  to  the  risk.'^  This  appli* 
eation  was  signed  by  the  plaintifb  in  iheir  firm  name,  and  is 
referred  to  in  the  policy  as  the  "  warranty  **  of  the  insured,  and  "  a 
part "  of  said  policy. 

The  poh'cy  which  was  issued  thereon  contained  the  following 
conditions,  which  were  made  a  part  of  the  contract:  "Applications 
for  insurance  must  specify  the  construction,^'  eta,  "and  a  false 
description  by  the  assured  of  a  building,  or  of  its  contents,  or  the 
omission  to  make  known  any  fact  material  to  the  risk,  or,  in  a 
valued  policy,  an  overvaluation,  shall  render  absolutely  void  a 
policy  issued  upon  such  description  or  valuation.  But  the  com- 
pany will  be  responsible  for  the  accuracy  of  surveys  and  valuations 
made  by  its  agents. 

"All  persons  insured  by  this  company  and  sustaining  loss  or 
damage  by  fire  are  forthwith  to  give  notice  thereof  to  the  company,, 
iud  as  soon  after  as  possible  to  deliver  in  a  particular  account  of 
inch  loss  or  damage,  signed  with  their  own  hands,  and  verified  by 
their  oath  or  affirmation,''  etc.  "  Whenever  a  policy  is  made  and 
issued  upon  a  survey,  description  or  representation  of  certain  prop- 
erty, such  survey,  description  or  representation  shall  be  taken  and 
deemed  to  be  a  part  and  portion  of  such  policy  and  a  warranty  on 
the  part  of  the  insured,  as  ftilly  as  if  the  same  were  therein  written 
or  referred  to.** 

The  factory  insured  was  burned  in  January  following  the  insur* 
ince.  The  company  refused  to  pay  the  loss  on  the  ground  that  the 
insured  had  not  complied  with  the  warranty  in  the  application  in^ 
/hat,  at  the  time  of  the  fire,  and  for  about  thirty  days  previous,  the- 
piemises  were  not  worked,  nor  any  watchman  kept — nor  force- 
Y(iaa:p  in  readiness  as  had  been  set  forth  in  the  application;  also,  on 
tli«  ipt>und  that  the  insured  forthwith  give  notice  of  the  loss,  nor 
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deliyer  to  the  company  a  pttrtdcalar  aoooont  of  such  loss, 
with  their  own  hands  and  yerified  with  their  oath  or  affirmation. 

At  the  trial  it  appeared  that  the  application  had  been  filled  np, 
and  the  answers  to  the  interrogatories  written  down  by  Fisher^  the 
agent  of  Uie  company ;  that  he  had  gotten  his  information  fh>m  nsit- 
[ng  the  property^  and  from  statements  of  the  plaintiff;  also,  that 
the  plaintiff  had  informed  the  agent  at  the  time  of  the  application 
that  the  £actory  was  not  ran  daring  the  winter^  and  that  the 
answers  aboat  watchmen,  force-pomp,  eta,  only  applied  to  the  time 
when  the  mill  was  in  operation. 

On  the  qaestion  of  notice  and  proof  of  loss,  it  appeared  that 
three  or  four  days  after  the  loss,  plaintifiGs  gave  notice  to  Fisher,  the 
agent,  who  prepared  the  proofs  of  loss,  which  were  sworn  to  by  one 
of  the  plaintifb,  and  left  with  Fisher  to  be  forwarded,  but  that  said 
oath  was  not  daly  certified  by  a  magistrate.  Further,  that  about 
eight  days  after  the  fire,  Fisher  gave  notice  of  loss  to  the  secretary  of 
the  company,  who  replied :  '^  You  can  forward  proofs  to  this  oflSce 
for  us  to  look  over,  but  give  no  encouragement  as  to  pay  until  I  can 
'  look  it  over; ''  that  Fisher  forwai.'ded  the  proofs,  and  that  in  April 
following,  the  secretary  wrote  to  Fisher  requesting  him  to  t^U  plain- 
tiff that  the  company  declined  t)  pay  the  loss  on  the  ground  thst 
they  had  not  kept  a  watchman. 

The  court  instructed  tiie  jury  that  it  was  plaintiflb'  duty  to  gi^e 
the  company  notice  of  loss  forthwith,  and  that  it  was  for  them  to 
say  whether  they  did  so ;  but  that  if  the  company,  in  subsequently 
directing  its  agent  to  receive  and  forward  the  proofs,  and  in  all  its 
negotiations  with  the  plaintifiGs  did  not  raise  any  such  question,  but 
receiyed  the  proofs,  and  passed  upon  the  claim  on  other  grounds 
without  notifying  plaintiff  of  any  defect  in  proofs,  then  the  jury 
might  find  that  it  had  waived  a  strict  compliance  with  the  require- 
ment of  the  policy  in  that  regard.  Also,  that  if  the  plaintiffs  cor- 
rectly stated  to  Fisher  the  present  and  future  condition  of  the 
premises,  and  the  latter  had  omitted  to  incorporate  such  answers 
and  statements  in  the  application,  the  company  were  liable  for  the 
omission  and  not  the  assured. 

Verdict  for  the  plaintiff,  and  from  the  judgment  entered  thereon 
defendants  appealed. 

CarpenUr  S  Choie,  for  appellant 

The  representations  contained  in  the  application  were  warrantiea 
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of  %  continuance  of  the  same  state  of  things.  Clark  v.  Ins.  Co^  8 
How.  (IT.  S.)  236 ;  Roberts  v.  Ins.  Co.,  3  Hill,  501 ;  Kennedy  y.  Ins. 
Co.,  10  Barb.  285 ;  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  72 ;  Stout  v. 
Ins.  Co.,  12  Iowa»  371 ;  Tebbeits  y.  Ins.  Co.,  1  Allen,  305 ;  Olenddle 
Woolen  Co.  y.  Ins.  Co.,  21  Conn.  19;  19  N.  Y.  179;  17  id.  391;  14 
Mees.  ft  Wels.  95 ;  Barrett  y.  Ins.  Co.,  7  Gosh.  175 ;  16  Wis.  523. 

The  written  contract  cannot  be  changed  by  the  conversations  of 
the  parties.  Brown  y.  Ins.  Co.,  18  N.  Y.  385 ;  Jennings  y.  Ins.  Co., 
2  Denio,  75 ;  Higginson  y.  DaXl,  13  Mass.  96 ;  14  id.  12 ;  2  Allen, 
669;  Finney  y.  Ins.  Co.,  8  Met.  348 ;  Lee  y.  Ins  Co.,  3  Oray,  583; 
Barrett  y.  Ins.  Co.,  7  Gush.  176 ;  Kennedy  y.  Ins.  Co.,  10  Barb.  285 ; 
Ghase  y.  Ins.  Co.,  20  N.  Y.  62 ;  7  Oray,  261.  The  defendant  did  not 
waive  the  defects  in  notice  and  proo&  by  giving  the  case  an  exami- 
nation. Trask  v.  Ins.  Co.,  29  P&  198 ;  St.  Louis  Ins.  Co.  v.  Kyle, 
11  Ma  278;  ComettY.  Ins.  Co.,  18  Wis.  387. 

S.  W.  Keyes  with  J.  C.  Hopkins,  of  counsel  for  respondents. 

Pad^b,  J.  We  shall  not  attempt  to  determine  how  far  a  plain  • 
tiff  in  an  action  on  a  policy  of  insurance  is  bound  to  introduce 
pioo^  in  the  first  instance,  of  a  continued  compliance  on  his  part 
with  all  the  provisions  in  the  policy,  in  order  to  avoid  a  motion  for 
a  nonsuit.  It  has  been  said  by  a  writer  on  this  subject,  who  refers 
to  authorities  upon  the  point,  that  he  must,  in  the  first  instance, 
prove  a  compliance  '^with  express  warrantees  and  conditions  prece- 
dent.** 2  Phillips  on  Insurance,  p.  653.  But  these  companies  have 
adopted  the  practice  of  inserting  a  provision  that  every  thing  said  by 
the  assured  in  reference  to  the  subject-matter  should  be  considered 
as  an  express  and  continuing  warranty  during  the  life  of  the  policy. 
And  it  would  be  intolerable,  i^  by  reason  of  this,  plaintiffs  in  such 
cases  were  bound,  in  the  first  instance,  to  introduce  affirmative  proof 
of  the  truth  of  every  representation  made,  and  of  a  continuous 
compliance  with  every  answer  as  to  the  mode  of  using  the  property. 
There  are  some  things  which,  firom  the  nature  of  such  contracts, 
are  conditions  precedent,  and  a  compliance  with  which  the  plaintiff 
ought  to  prove,  to  establish  a  prima  facie  case.  There  are  others 
which  are  firom  their  natures  conditions  subsequent,  or  exceptions 
to  the  liability  of  the  company,  and  which  should  properly  be  pre- 
sented as  defenses.  And  whether  the  companies,  by  inserting  tliii 
provision  that  every  thing  said  by  the  assured  shall  be  an  express 
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wamiitjy  can  change  the  eesential  diameter  of  these  proTiaoiu^ 
and  impose  on  plaintifft  the  burden  of  proving  aflirmatirely  the 
truth  of  every  statement  made,  in  order  to  establish  a  prima  facU 
case,  may  constitute  a  question  of  some  interest  when  it  becomea 
necessary  to  decide  it 

But  in  this  case  the  motion  for  a  nonsuit  was  oyerruled.  And 
the  defendant  assumed  the  burden  of  showing  a  non-compliance 
by  the  plaintifb  with  all  the  conditions  of  the  policy  in  respect  to 
which  a  non-compliance  was  claimed.  Both  parties  introduced 
fully  their  evidence  upon  this  subject  The  question  then  is» 
whether,  upon  the  case  as  it  was  finally  submitted  to  the  jury,  the 
appellant  has  any  thing  to  complain  oil  It  is  a  familiar  rule,  that 
even  when,  strictly  speaking,  a  motion  for  a  nonsuit  ought  to  have 
been  granted  for  some  defect  in  the  proof,  yet,  if  it  is  overruled  and 
the  defect  subsequently  supplied,  there  is  no  ground  for  reversal. 

The  principal  reason  why  the  company  denies  its  liability  is,  the 
alleged  £act  that  the  assured  did  not  comply  with  the  undertaking 
to  keep  a  night  watchman,  and  to  keep  the  factory  running,  and  to 
have  the  pump  in  constant  readiness  for  use.  The  property  insured 
was  a  stave  factory  worked  by  steam.  This  alleged  undertaking  of 
the  assured  to  keep  a  watchman  constantly,  to  keep  the  factory  run- 
ning through  the  life  of  the  policy,  and  to  have  the  pump  always  in 
readiness  for  use,  is  founded  upon  the  answers  to  the  questions  ordi- 
narily put  in  respect  to  the  mode  of  using  the  property. 

The  answer  to  the  question,  ^  During  what  hours  are  the  prem 
ises  worked?^'  was,  ^^ From  6  a.  m.  to  7  p.  m.;  sometimes  from  7  p. 
x.  to  6  A.  x." 

To  the  question,  ^  Have  you  a  night  watchman  always  on  duty  ?  ^ 
the  answer  was,  "  We  have.*' 

It  was  also  stated  that  the  building  was  not  left  alone  at  any  time 
after  the  watchman  went  off  duly  in  the  morning  until  he  returned 
at  evening. 

It  was  said,  also,  that  there  was  a  good  force-pump  on  the  prem- 
ises expressly  for  putting  out  fire,  and  that  it  was  ^at  all  times  in 
condition  for  immediate  use.**  Also,  that  it  was  tried  every  two  or 
three  days  to  know  if  it  was  in  order. 

It  may  be  true,  as  claimed  by  the  appellant,  that^  according  to 
the  current  of  authority,  these  statements  would  be  held  to  be  con- 
tinuing warranties  that  the  same  state  of  things  should  continue 
during  the  life  of  the  policy.    But  it  has  always  seemed  to  me  thai 
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to  apply  that  rale  to  oaaes  of  this  character  was  to  impose  on  the 
transaotion  a  constmction  which  it  does  not  fairly  or  reasonably 
bear,  and  to  make  a  contract  for  the  parties  which  they  did  not 
make  for  themselyes. 

Both  the  qaestions  and  answers  in  such  cases  purport  to  relate 
only  to  the  then  existing  condition  of  things.  Notwithstanding 
this,  it  is  entirely  reasonable  and  just  to  say,  that,  in  respect  to 
those  things  that,  according  to  the  usual  course  of  the  business,  are 
permanent  and  continuing,  the  parties  intend  to  agree  that  they 
shall  be  kept  in  the  same  condition.  The  assured  undertakes  to 
make  no  changes  in  the  condition  of  the  premises  or  the  mode  of 
using  them,  outside  of  the  usual  mode  of  conducting  the  particular 
business. 

But  it  seems  to  me  a  stretch  of  construction  to  say  that  the 
assured  undertakes,  by  such  answers,  to  continue  to  use  the  prop- 
erty, through  the  life  of  the  policy,  in  the  precise  manner  then  indi- 
cated, though  such  continued  use  would  be  contrary  to  the  well- 
known  usage  and  nature  of  the  particular  business.  Thus,  8upx>ose 
a  policy  should  be  taken  in  the  summer  for  one  year  on  a  steamboat 
used  in  navigation.  Suppose  a  similar  class  of  qaestions  should  be 
put  and  answered.  The  owner  is  asked,  "  Daring  what  hours  is 
the  boat  run?"  He  answers,  ''It  is  run  night  and  day.'^  He 
says  that  a  regular  watch  is  kept  at  all  hours  of  the  night ;  that 
there  are  pum]>s  worked  by  the  engine,  ready  at  all  times  for  imme* 
diate  use  to  extinguish  fires ;  and  that  a  dozen  hands  are  employed 
on  the  boat  Would  there  be  any  reason  in  holding  that  this  was 
an  undertaking  by  the  assured  that  the  same  condition  of  things 
should  exist  through  the  winter  months,  when  the  boat  was  not 
used,  but  was  frozen  in  the  ice  of  some  riyer  ?  Manifestly  not.  It 
would  be  absurd  to  assume  that  the  parties  so  intended  or  under- 
stood. 

The  same  thing  seems  equally  true  here.  It  was  preyed  that  the 
hctoTj  was  never  run  in  the  winter.  This  fact  was  well  known  to 
the  agent  of  the  company,  and  the  assured  knew  that  he  understood 
it  It  is  true  of  most  of  the  mills  that  are  engaged  in  the  great 
lumbering  business  of  this  State.  When,  therefore,  a  x>olicy  is  taken 
out  upon  one  of  these  mills,  or  a  factory  like  this,  while  it  is  run- 
ning, and  questions  are  asked  and  answered  truly  as  to  the  descrip-^ 
ti<m  of  the  property  and  the  mode  in  which  it  is  then  used,  it  would' 
be  as  unreasonable  to  say  that  they  amounted  to  a  warranty  by  the' 
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assored  that  the  same  state  of  things  should  contiiiae  during  the 
winter  months,  when,  according  to  the  usual  custom  and  course  of 
the  business,  the  property  was  not  used  at  all,  as  it  would  be  to  say 
so  in  the  case  of  the  stesonboat  I  agree  full}  with  the  remarks  of 
the  circuit  judge  upon  this  point,  who  gave  it  as  his  opinion  that 
the  only  reasonable  construction  of  such  a  policy  was,  that  ^  those 
provisions  in  relation  to  the  number  of  liands  employed,  the  force- 
pump  and  the  night  watch,  related  only  to  the  time  or  season  of 
the  year  when  that  mill,  or  those  of  u  similar  character,  were 
operated.'' 

Upon  this  subject  I  have  given  my  own  views,  as,  in  consequence 
of  other  facts  appearing  in  the  case,  it  became  unnecessary  for  the 
court  to  decide  the  question.  There  seems  to  be  a  conflict  of 
authorities  upon  the  point,  and  there  are  certainly  some  very 
respectable  ones  which  would  sustain  the  construction  that  I  have 
suggested  ought  to  be  put  upon  this  policy.  See  Schmidt  v.  Insur- 
ance Co.y  41  HI.  295,  and  cases  cited. 

Those  other  facts  are,  that  the  whole  truth  in  relation  to  these  mat- 
ters was  fully  disclosed  to  the  agent  of  the  company  by  the  assured, 
and  that  he  himself  prepared  the  papers,  filled  up  the  application,  and 
wrote  down  such  portions  of  the  answers  as  he  considered  material  or 
important  The  assured  explicitly  informed  him  that  the  night 
watch  was  kept,  and  the  pump  examined  and  kept  in  readiness  for 
use  only  when  the  mill  was  running.  This  fully  appears  by  his  own 
testimony,  and  he  says,  probably  with  good  reason,  that  he  did  not 
write  that  down  in  Ihe  answers,  because  he  considered  that  the  risk 
was  much  less  when  the  factory  was  not  running,  even  withoat  any 
of  these  precautions,  than  it  was  when  running  with  them  all. 

The  recent  cases  upon  this  subject  folly  sustain  the  position,  that, 
upon  this  state  of  facts,  the  company  is  responsible  for  the  accuracy 
and  omissions  of  its  agent,  even  without  any  express  undertaking 
to  be  so,  and  that  it  cannot  avoid  liability  by  reason  of  any  dis- 
crepancy between  the  real  facts  as  disclosed  to  him  and  his  presenta- 
tion of  them  in  the  papers.  The  tendency  of  modem  decisions  has 
been  strongly  to  hold  these  companies  to  that  degree  of  responsi- 
bility for  the  acts  of  the  local  agents  which  th  ey  scatter  through  the 
country,  that  justice  and  the  due  protection  cf  the  people  demand, 
without  regard  to  private  restrictions  upon  their  authoxity,  or  to 
cunning  provisions  inserted  in  policies  with  a  view  to  elude  just 
responsibility.    See  the  following  authorities:  Rowley  v.  Ins.  Co.,  36 
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h.  Y.  550;  (Jolumbia  Ins.  Co.  y.  Oocper,  50  Penn.  St  331 ;  Viele  j. 
Germania  Ins.  Co.  (supreme  oourt  of  Iowa),  Western  Jui  Jst,  Octo- 
ber,  1868, 297 ;  Franklin  y.  Atlantic  Fire  Ins.  Co.,  42  Mo.  457 ;  Ins. 
Co.  T.  Schetteler,  38  HL  166. 

Some  of  these  cases  are  directly  to  the  effect  that,  upon  the  &cta 
here  presented^  the  company  would  be  liable  for  a  loss  happening  as 
ihis  did,  after  the  fisu^tory  had  stopped  nmningy  although  there  was 
no  night  watch,  and  no  pump  in  readiness  for  use. 

We  think  the  same  conclusion  follows,  in  this  case,  from  an 
express  stipulation  in  the  policy.  The  company  there  agrees,  that 
it  **will  be  reyxmsible  for  the  accuracy  of  surveys  and  vaUuations 
mads  by  its  agents."  Its  counsel  claim  that  the  word  ^^  survey,"  as 
here  used,  means  only  that  which  was  merely  matter  of  measure- 
ment or  description.  But  we  think,  whateyer  may  be  its  strict 
meaning,  it  has  acquired,  in  insurance  cases,  a  general  meaning  which 
includes  what  is  commonly  called  the  application,  which  contains 
the  questions  propounded  on  behalf  of  the  company,  and  the  answers 
of  the  assured.  It  was  evidently  used  in  this  general  sense  in  this 
policy.  It  first  states  what  the  application  must  contain.  It  then 
dechures  that  any  false  description  by  the  assured,  or  omission  to 
make  known  any  fact  material  to  the  risk,  shall  render  the  policy 
foid.  And  then  immediately  follows  the  provision  above  quoted: 
"  But  the  company  will  be  responsible  for  the  accuracy  of  surveys 
made  by  its  agents." 

The  context  shows  that  the  subject-matter  to  which  this  clause 
nad  reference  was  the  application.  And  the  entire  provision  relat- 
mg  to  that  subject  was  evidently  intended  to  inform  the  assured 
what  the  application  must  contain,  and  for  what  failures  he  would 
be  held  responsible,  but  also  to  inform  him  that,  where  those  appli- 
cations were  filled  out  by  the  agents,  in  accordance  with  the  usual 
practice,  the  company  would  be  responsible  for  their  accuracy,  where 
the  fiacts  were  fully  and  truly  represented  to  them.  Notwithstand- 
ing what  is  said  in  Denny  v.  Ins,  Co.,  13  Gray,  497,  we  think  this 
was  the  evident  meaning  of  the  word  ^^  survey  "  as  used  in  this  pro- 
vision. And  the  case  of  OUndale  Man.  Co.  v.  The  Protection  Ins. 
Co.,  21  Conn.  19,  which  was  cited  by  the  appellant  upon  another 
point,  is  a  direct  authority  to  show  that  the  word  has  this  general 
meaning.  The  court  says,  on  page  32 :  ^^  Fire  policies  are  issued 
upon  certain  interrogatories  and  answers,  denominated  the  survey ^ 
often  extending  over  two  or  more  pages,  and  embracing  not  only 
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the  present  but  fhe  fdtnre  condition  of  things,  and  the  future  oon* 
duct  of  the  insured." 

We  haye  no  hesitation,  therefore,  in  holding  that  this  is  the  true 
meaning  and  efTect  of  this  dause  in  the  policy.  And  it  only  shows 
that  in  this  case  the  company  expressly  assumed  a  responsibility, 
which,  in  the  absence  of  such  an  assumption,  the  court,  upon  the 
liicts  of  this  case,  would  have  imposed  upon  it.  And  the  company 
in  such  case  is  held  liable,  not  upon  the  ground  that  parol  evidence 
may  vary  the  written  contract,  but  that  the  company  is  estopped 
from  taking  adyantage  of  the  blunders  of  its  own  agents  to  avoid 
liability,  after  it  has  itself  received  the  full  benefit  of  the  contract. 

In  this  case  there  is  no  ground  for  the  objection  that  parol  evi- 
dence is  admitted  to  vary  the  contract,  for  the  contract  itself,  in 
expressly  providing  that  tiie  company  would  be  responsible  for  the 
accuracy  of  surveys  made  by  its  agents,  evidently  contemplated  an 
inquiry  into  the  question,  whether  the  agent,  in  filling  out  the  appli« 
cation,  had  accurately  stated  the  answers  of  the  assured. 

In  respect  to  the  claim  that  the  proof  of  loss  was  not  in  time,  the 
court  instructed  the  jury  correctly,  both  as  to  what  constituted  a 
strict  compliance  with  the  provision,  and  what  would  constitute  a 
waiver  on  the  part  of  the  company.  The  subsequent  conduct  of 
the  company  was  ftilly  sufficient  to  warrant  the  jury  in  finding  a 
waiver,  if  there  was  any  defect,  and  the  secretary  expressly  testified 
that  they  made  no  objection  upon  that  ground. 

This  disposes  of  all  the  questions  that  seem  material  to  be  noticed. 

Judgment  affirmed. 

IfOXB.— Bee  The  Annapotta^  etc,  Ra/Oroad  Company  ▼.  The  PrtaldenU  eU^  of  Una  B^ittli 
flrv  Inmurante  Company^  pott. 
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MuitdieUon  (if  8tai€  eaurtM — MUUarif  power  ^^Hlabeai  carput, 

Tha  State  eourta  hare  anthorit^r  to  inquire,  upon  a  writ  of  habeoi  carpus,  into 
the  cause  of  detention  of  an^r  prisoner  held  within  the  State  hj  a  militaij 
offloer  of  the  United  States,  and  to  order  his  discharge. 

A  minor,  under  the  age  of  eighteen,  enlisted,  declaring  himself  orer  eighteen 
years  of  age,  but  not  swearing  to  the  statement,  and  subsequently  escaped, 
and  was  arrested  as  a  deserter.  On  petition  of  the  father  of  the  recruit  a 
writ  of  habeoi  eorpU9  was  issued  from  a  State  court,  and  the  prisoner  di*> 
charged.    JSTtfld,  that  the  State  court  had  jurisdiction.    (DizoN,C.  J.,dissent' 

tag.) 

Wbtt  of  habeas  carpus  and  certiorari  to  the  court  below. 

Edwani  Tarble,  sub  nomine  Frank  Brown,  enlisted  in  the  United 
States  army  at  Madison,  Wisconsin,  on  the  27th  of  July,  1869,  being 
then  nnder  eighteen  years  of  age.  The  recruit  represented  himself 
to  be  iF3nty-one  years  and  one  month  old,  but  did  not  swear  to  his 
itatemeni  The  oath  of  enlistment  and  allegiance  was  taken,  and 
jfoung  Brown,  alias  Tarble,  was  duly  enrolled  a  soldier  in  the  United 
States  service.  He  subsequently  escaped,  was  reported  as  a  deserter, 
and  deliyered  himself  up.  The  father  of  the  said  Tarble,  on  the 
10th  August,  1869,  applied  for  a  writ  of  habeas  corpus  to  the  court 
commissioner  of  Dane  county,  who  granted  the  writ,  procured  the 
body,  and,  relying  on  section  2,  chapter  25  of  the  acts  of  the  37th 
congress  (which  proyides  that  no  person  under  the  age  of  eighteen 
shall  be  mustered  into  the  United  States  service),  discharged  the 
prisoner.  The  act  of  congress  referred  to  also  provides  that  the 
oath  of  enlistment  taken  by  the  recruit  shall  be  conclusive  as  to  his 
age.  The  officer  who  held  the  prisoner  then  applied  to  this  oourl 
fiur  a  esrtiorarif  and  the  matter  came  here  for  review. 

P.  L.dJ.  O.  Bpooner,  for  petitioner. 

O.  W.  Hadeton^  United  States  district  attorney,  for  respondent 


Taikb,  J.    This  was  a  writ  of  habeas  corpus  to  procure  the  di 
ehaige  of  a  minor  held  in  the  custody  of  the  recruiting  officer  of  the 
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United  States  as  an  enlisted  soldier.  On  the  hearings  the  court 
conunissioner  made  an  order  for  his  discharge,  and  the  record  is 
brought  here  by  certiorari. 

The  only  question  pressed  upon  our  consideration  by  the  district 
attorney  of  the  United  States  was,  that  of  the  jurisdiction  of  *hi9 
State  officer.  With  few  eiceptions,  jurisdiction  in  this  class  of  cases 
has  been  asserted  and  exercised  by  State  judicial  officers,  and  sus- 
tained by  the  highest  State  courts  from  the  beginning  of  the  govern* 
ment  down  to  the  present  day.  I  shall  not  attempt  any  review  of 
the  numerous  authorities  on  the  subject.  They  are  nearly  all 
referred  to  in  a  note  in  2  Abbotf  s  National  Digest,  609. 

Upon  principle,  it  has  always  seemed  to  me  that  the  jurisdiction 
was  very  clear,  and  that  it  resulted  necessarily  from  the  very  nature 
and  scope  of  the  writ  of  habeas  corpus,  and  the  absence  of  any  pro- 
vision in  the  federal  constitution  in  any  way  abridging  the  well- 
settled  power  of  the  State  courts  over  the  wri^  or  exempting  federal 
officers  from  its  operation.  This  great  writ  is  the  aegis  of  personal 
liberty.  It  was  established  by  the  founders  of  constitutional  free- 
dom in  England,  and  was  ever  upheld  by  them  with  a  strong  hand 
against  all  the  encroachments  of  arbitrary  power.  None  were  eo 
high  as  to  be  exempt  from  obedience  to  it,  and  none  so  low  as  not  to 
be  entitled  to  invoke  its  protection.  And  we  must  ever  remember 
with  sorrow,  if  not  shame,  the  contrast  between  our  own  highest 
court  and  that  of  England,  presented  in  the  fact,  that,  while  ours 
was  denying  to  one  of  an  oppressed  race  bom  on  our  soil  the  poor 
privilege  of  even  suing  for  his  rights  in  a  federal  court,  the  queen's 
bench  sent  abroad  this  writ  into  Canada  to  protect  the  liberty  of 
one  of  that  same  race,  who  was  a  fugitive  and  a  wanderer  upon 
British  soiL 

The  high,  searching  and  imperative  character  of  the  writ  was  weD 
settled  and  understood  at  the  time  of  the  adoption  of  the  constitu- 
tion of  the  United  States.  It  was  fully  recognized  by  the  pro- 
vision that  its  privilege  should  be  suspended  only  when,  in  cases  of 
r(0)e]lion  or  invasion,  the  public  safety  might  require  it.  The  frill 
power  and  jurisdiction  to  issue  it  was,  at  that  time,  a  part  of  the 
undoubted  sovereignty  of  the  States.  And  as  the  constitution  did 
cot,  in  any  manner,  abridge  that  power,  nor  exempt  federal  offioeri 
from  its  operation,  by  all  the  settled  principles  of  constitutional  con- 
struction, the  jurisdiction  still  remains. 

Acting  upon  this  theory,  it  has  been  asserted  and  exercised  by 
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most  of  the  State  tribunals^  with  littte  serions  question^  until  the 
•dednon  of  the  gnpreme  oourt  of  the  United  State*  in  the  oelebrated 
case  of  AbUman  y.  Booths  21  How.  (IT.  S.)  506.  Although  that  case 
related  to  the  discharge  by  a  State  court  of  a  party  in  custody,  under 
the  final  sentence  of  the  district  court  of  the  United  States,  since  its 
decision  some  courts  have  applied  its  general  reasoning  to  cases 
where  the  party  was  detained  by  the  mere  ministerial  officers  of  the 
federal  goyemment  under  color  of  authority,  as  in  the  Spangler  case, 
11  Mich.  298.  Others  have  asserted  that  there  was  a  distinction 
between  cases  of  detention  under  the  judgment  of  a  judicial  tribu« 
nid,  and  those  of  detention  by  mere  ministerial  officers,  and  have 
refused  to  apply  the  doctrine  of  the  Ableman  y.  Booth  case  to  the  lat- 
ter class.  Such  was  the  decision  of  Chief  Justice  Dillok,  of  Iowa, 
in  the  case  of  Anderson,  16  Iowa,  595.  There  is  some  plausibility 
in  this  distinction,  and  it  has  been  often  suggested,  as  will  be  seen 
by  referring  to  the  cases. 

But  my  opinion  is,  that  there  is  no  solid  distinction  between  the 
two  classes,  and  that  the  doctrine  of  Ableman  y.  Booth,  if  true  at  all, 
is  ns  applicable  to  one  as  to  the  other.  Of  course,  in  saying  this,  I 
include  in  those  cases  of  custody  under  judicial  sentence,  only  those 
▼here  the  court  pronouncing  the  sentence  had  no  jurisdiction ;  for 
iQ  1.0  other  has  any  right  to  interfere  eyer  been  asserted.  And,  not- 
i^ilhstanding  the  many  general  remarks  to  the  contraiy  in  the  opin- 
ion of  the  supreme  court  of  the  United  States,  this  court,  in  the 
Booth  case,neYer  claimed  any  authority  whatever  to  ^^  revise,"  annul 
or  set  aside  the  judgment  or  proceedings  of  the  federal  court  or 
officers.  It  was  never  guilty  of  the  absurdity  of  claiming  "para- 
mount jurisdiction  in  the  State  courts  over  the  courts  of  the  United 
States.^  It  was  much  easier  to  impute  to  it  such  a  false  position, 
and  then  answer  that,  than  it  would  have  been  to  have  answered 
the  reasoning  upon  which  it  really  rested  its  decision.  It  proceeded 
upon  a  very  familiar  principle,  and  one  uniformly  acted  on  by  all 
courts.  That  is,  that  whenever,  in  any  court,  in  a  case  in  which  it 
has  jurisdiction,  the  validity  of  the  judgment  of  any  other  court  is 
drawn  collaterally  in  question,  it  must  decide  whether  the  court  ren- 
dering it  had  jurisdiction.  This  familiar  doctrine  has  never  been 
more  strongly  asserted  or  acted  on  than  by  the  supreme  court  of  the 
United  States.  In  WiUiamson  v.  Berry,  8  How.  (U.  S.)  640,  that 
court  said:  "But  it  is  an  equally  well-settled  rule  in  jurisprudence, 
that  the  jurisdiction  of  ang  court  exercising  authority  ove>*  a  sub- 
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ject  may  be  inquired  into  in  every  other  court,  when  the  proceedings 
in  the  former  are  relied  upon  and  brought  before  the  latter  by  a 
party  claiming  the  benefit  of  snch  proceedings.  The  role  preyaUa^ 
whatlier  the  judgment  or  decree  has  been  given  in  a  court  of  admir- 
alty, chancery,  ecclesiastical  court,  or  court  of  common  law;  or 
whether  the  point  ruled  has  arisen  under  the  laws  of  nations^  the 
practice  in  chancery  or  the  municipal  laws  of  States." 

The  result  at  which  the  court  arriyed  in  that  case,  in  exercising 
this  undoubted  right,  was  extraordinary  indeed.  It  treated  as  a 
nullity,  for  want  of  jurisdiction,  an  order  of  the  chancellor  of  New 
York,  made  under  a  law  of  that  State  relating  to  a  matter  wholly  sub* 
ject  to  State  authority,  and  against  the  decision  of  the  highest  court 
of  New  York  sustaining  his  jurisdiction.  But  it  is  obvious  that  no 
error  in  the  result  of  the  inquiry  as  to  jurisdiction  has  any  tendency 
to  impeach  the  right  to  make  that  inquiry.  That  right  exists  from 
necessity,  and,  without  its  daily  exercise  by  all  courts,  litigation 
could  not  be  decided.  It  imports  no  assumption  of  authority  by 
the  court  making  the  decision  over  the  court  the  validity  of  whose 
judgment  is  passed  upon.  It  imports  no  power  to  ^^  revise,  annul 
or  set  aside  its  judgments."  The  inquiry  relates  solely  to  the  ques- 
tion of  jurisdiction.  If  that  existed,  then  the  judgment,  no  matter 
how  otherwise  erroneous,  is  to  have  its  full  force  and  effect  The 
court,  where  it  is  drawn  collaterally  in  question,  can  go  no  further* 
But  if  that  did  not  exist,  then  there  is  nothing  to  ^^  revise,  annul  or 
set  aside."  The  judgment  was,  then,  a  nullity  from  the  beginning. 
No  doctrine  in  law  is  better  settled  than  this.  In  truth,  the 
decisions  are  uniform  on  the  subject  In  the  case  last  cited,  the 
opinion  refers  to  the  decisions  of  that  court  upon  this  point,  and 
quotes  from  its  opinions  in  Elliott  v.  Peirsol,  1  Pet  340,  as  follows: 
^^  Where  a  court  has  jurisdiction,  it  has  a  right  to  decide  every  ques- 
tion which  occurs  in  the  cause;  and,  whether  its  decision  be  correct 
or  otherwise,  its  judgment,  until  reversed,  is  regarded  as  binding  in 
every  other  court  But  if  it  act  toithout  authority,  its  judgments 
and  orders  are  regarded  as  nullities.  They  are  not  voidable,  but 
simply  void,  and  form  no  bar  to  a  recovery  sought,  even  prior  to  a 
reverb,  in  opposition  to  them.  They  constitute  no  justification, 
and  all  persons  concerned  in  executing  such  judgments  or  sentencea 
are  considered  in  law  as  trespassers." 

That  court  suggests,  in  the  Booth  case,  that  this  court  could  no 
more  inquire  into  the  legality  of  the  imprisonment  of  a  oitixen  of 


JANUARY  TEEM,  1870.  89 

In  re  TarUe. 

ibiB  State  within  its  boiderSy  under  the  order  of  a  federal  coorty 
than  it  oonld  send  its  writ  into  Michigan  and  inquire  as  to  the 
legality  of  the  imprisonment  of  a  person  there.  It  may  be  con- 
ceded that  the  State  and  federal  judicial  systems  are  distinct  blA 
separate,  and  independent  of  each  other  as  ^ose  of  different  States. 
Such  a  concession  is  clearly  contrary  to  the  existence  of  that  appel- 
late jurisdiction  oyer  the  State  courfcs  which  the  federal  court  has 
asserted  and  exercised.  But  the  repugnance  between  the  doctrine 
•of  the  Booth  case,  now  under  consideration^  and  the  existence  of 
that  appellate  jurisdiction,  will  be  hereafter  noticed.  I  allude  now 
to  that  illustration  of  the  court  simply  to  say  that,  if  the  validity 
•of  a  judgment  of  a  court  of  Michigan  should  be  drawn  in  question 
in  any  court  of  this  State,  in  the  exercise  of  its  ordinary  jurisdic- 
tion, the  oourt  here  could  decide,  and  must  necessarily  decide, 
whether  the  court  of  Michigan  had  jurisdiction  to  render  it  The 
-fact  that  the  two  jurisdictions  are  utterly  foreign'  to  each  other  does 
not  prevent  either  from  deciding  to  that  extent  upon  the  validity 
•of  the  judgments  and  proceedings  of  the  other.  Here,  too,  the 
federal  authority  is  clear  and  emphatic  In  the  case  of  Eose  v. 
Himelyy  4  Granch,  241,  the  court  sustained  the  right  of  an  Ameri- 
•ean  court  to  decide  collaterally  upon  the  jurisdiction  of  a  court  of 
SarUo  Doniingo.  The  chief  justice  said :  ''  The  great  question  to  be 
decided  is,  was  this  sentence  pronounced  by  a  court  of  competent 
jurisdiction?  At  the  threshold  of  this  interesting  inquiry  a  diffi- 
-cnlty  presents  itself,  which  is  of  no  inconsiderable  magnitude.  It 
is  this:  Can  this  court  examine  tlie  jurisdiction  of  a  foreign  trt- 
iunalt^  The  latter  question  he  answered  in  the  affirmative,  and, 
in  discussing  it,  he  said :  ''A  sentence  professing  on  its  face  to  be 
the  sentence  of  a  judicial  tribunal,  if  rendered  by  a  self-constituted 
body,  or  by  a  body  not  empowered  by  its  government  to  take  cogni- 
sance of  the  subject  it  had  decided,  could  have  no  legal  effect  what- 
-mfsr.  The  power  of  the  court,  then,  is  of  necessity  examinable 
to  a  certain  extent  by  that  tribunal  which  is  compelled  to  decide 
whether  its  sentence  has  changed  the  right  of  property.  The  power 
under  which  it  acts  must  be  looked  into,  and  its  authority  to  decide 
questions  which  it  professed  to  decide  must  be  considered."  And 
4igain,  he  says:  ''Upon  principle,  it  would  seem  that  the  operation 
-of  every  judgment  must  depend  upon  the  power  of  the  oourt  to 
nnder  that  judgment;  or,  in  other  words,  on  its  jurisdiction  ovei 
41ie  lubject-matter  which  it  has  determined.'' 
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Although  all  this  doctrine  ia,  as  before  remarked,  entirely  familiai^y 
I  hare  felt  justified  in  thus  quoting  it  fix)m  the  supreme  court  of 
the  United  States,  in  order  to  show  that  when  this  court,  in  thfr 
Booth  case,  assumed  the  power,  in  the  exercise  of  its  ordinary  juris* 
diction,  to  issue  the  writ  of  habeas  carpus,  to  pass  collaterally  upon 
the  jurisdiction  of  the  district  court  of  the  United  States  to  pro* 
nounce  the  judgment  under  which  Booth  was  imprisoned,  it  waa 
not  assuming  any  such  unwarrantable  or  unheard-of  power  as  it  haa 
been  chaiged  with  doing;  and  that»  on  the  contrary,  whatever 
might  be  said  as  to  the  correctness  of  its  decision,  still,  in  exercis* 
ing  the  right  to  decide  the  question,  it  was  proceeding  upon  a  prin- 
ciple uniyersally  recognized,  and  exercising  a  right  that  is  and  must 
of  necessity  be  exercised  by  all  courts.  For  there  is  no  just  reason- 
ing upon  which  any  distinction  can  be  asserted  between  a  habeas 
corpus  and  any  other  judicial  proceeding  or  suit,  in  respect  to  the 
right  of  the  court  to  decide  upon  the  validity  of  the  judgment  of 
any  other  court  that  may  be  drawn  in  question. 

It  is  true,  tha^  as  States  have  no  extra-territorial  jurisdiction,  and 
each  can,  therefore,  by  the  writ  of  habeas  corpus,  inquire  into  the 
legality  of  imprisonment  only  within  its  own  limits,  such  a  proceed* 
ing  would  be  less  likely  to  draw  in  question  the  validity  of  any  for- 
eign judgment,  than  would  litigation  concerning  the  rights  of  prop* 
erty.  But  this  can  make  no  possible  difference  in  respect  to  the 
right  of  the  court  to  decide  the  question^  if  it  should  arise.  And 
although  such  a  case  may  be  very  unlikely  to  arise,  yet  if  any  one 
should  assert  a  right  to  imprison  any  person  within  this  State  under 
the  judgment  or  order  of  a  court  of  Michigan,  or  of  any  other  Slate 
or  country,  it  would  scarcely  be  claimed  that  the  entire  separation 
of  two  sovereignties,  and  the  absence  of  any  power  to  review  the 
judgments  of  such  other  court,  would  prevent  this  court  from  in- 
quiring upon  habeas  corpus  into  the  legality  of  such  imprisonment* 

But,  under  our  peculiar  system,  where  the  State  and  federal  gov- 
ernments, with  their  distinct  judicial  systems,  exercise  a  divided 
sovereignty  and  jurisdiction  over  the  same  territory  and  people, 
such  a  question  may  well  arise,  as  it  did  in  the  Booth  case.  And  for 
this  court,  in  that  case,  in  the  exercise  of  its  acknowledged  jurisdic- 
tion of  the  writ  of  habeas  corpus,  where  the  judgment  of  the  dis- 
liict  court  was  returned  as  the  justification  for  Booth's  imprison- 
ment, to  pass  upon  the  question  whether  that  court  had  jurisdiction 
to  pronounce  such  judgment,  was  no*more  an  usurpation  of  author^ 
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Hjf  than  it  would  haye  been  to  haye  passed  upon  a  judgment  of  a 
oomt  of  Michigan  or  any  other  State,  if  snch  had  been  aet  up  in 
justification.  The  fiEtct  that  the  district  court  might  render  a  yalid 
judgment  that  would  justify  imprisonment  in  this  State,  and  that 
no  court  of  another  State  could  do  so,  does  not  yary  the  question. 
That  &ct  giyes  no  yalidity  to  its  judgment  rendered  without  juris- 
diction, and  has  no  legitimate  tendency  to  impeach  the  right  of  the 
State  court  to  pass  upon  this  question*  And  there  is  nothing  in  the 
relations  between  the  federal  and  State  goyemments,  nothing  in 
the  conceded  supremacy  of  the  constitution  and  laws  of  the  United 
States,  nothing  in  the  nature  or  character  of  the  federal  courts  them- 
selyes,  which  can  haye  any  just  effect  to  make  their  judgments  an 
exception  to  that  uniyerscd  rule,  which,  as  already  seen,  they  haye  so 
emphatically  asserted,  or  to  place  them  on  any  different  footing,  in 
this  respect,  from  that  on  which  the  judgments  of  all  other  courts 
must  stand. 

In  a  suit  in  a  State  court,  inyolying  a  right  of  property,  titie  is 
claimed  through  a  sale  under  a  judgment  of  a  federal  court.  The 
State  court,  in  deciding  on  the  effect  of  the  sale,  must  necessarily 
pass  on  the  jurisdiction  of  the  court  by  which  the  judgment  was 
rendered.  This  court,  in  a  ciyil  suit,  recently  passed  on  the  juris- 
diction of  a  federal  court  to  render  a  decree  for  the  sale  of  a  railroad 
on  the  foreclosure  of  a  mortgage.  There  was  no  suggestion  from 
sny  quarter,  that,  in  doing  so,  it  was  exercising  any  unwarranted  or 
onusual  power,  or  assuming  any  authority  to  control,  reyise  or  annul 
the  judgments  of  that  court  Nor  was  it  As  already  said,  it  is  a 
power  constantly  exercised  by  all  courts.  But  it  is  precisely  the 
same  power  that  is  exercised  in  a  proceeding  by  habeas  corpus,  when 
the  yalidity  of  a  judgment  under  which  the  party  is  imprisoned  is 
drawn  in  question.  A  judgment  in  a  ciyil  suit  disposes  of  the  title 
to  property.  A  judgment  in  a  criminal  suit  disposes  of  the  prison- 
er's right  to  liberty.  A  ciyil  suit  inyolying  the  title  to  that  property 
is  the  appropriate  proceeding  in  which  the  jurisdiction  of  the  court 
to  render  the  one  judgment  may  be  drawn  in  question  collaterally. 
A  proceeding  by  habeas  corpus  may  appropriately  haye  the  same 
effect  as  to  the  other.  But  the  right  of  the  State  court  to  decide  on 
the  yalidity  of  the  judgment  in  the  latter  case  is  as  clear  as  its  right 
in  the  former.  It  rests  ux>on  the  same  principles,  and  stands  or 
fails  by  the  same  reasoning. 

This  court,  in  the  Booth  case,  held  the  fugitiye  slaye  law,  undot 
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whioh  he  was  oonyioted,  nnoonstitatioiial  and  yoid,  and  that,  there* 
fore,  the  jurisdiction  of  the  district  court  oyer  the  subject-matter  of 
the  indictment  failed*  Whether  it  was  right  or  wrong  in  this  con* 
•elusion,  or  in  subsequently  denying  the  appellate  jurisdiction  of  the 
supreme  court  of  the  United  States,  is  immaterial,  so  far  as  the 
question  under  discussion  is  concerned.  Both  of  those  questions 
4ure  entirely  distinct  fix)m  that  of  the  right  of  the  court  to  pass  col- 
laterally on  the  jurisdiction  of  the  federal  court,  in  the  first  instance. 
The  latter  is  all  that  is  now  under  consideration.  And,  in  discus- 
sing that,  I  have  the  right  to  assume  that  this  court  may  have  been 
right  in  holding  that  the  district  court  had  no  jurisdiction.  The 
question  is  to  be  tested  upon  the  assumption  that  federal  courts 
may  render  judgments  yoid  for  want  of  jurisdiction,  and  that  fed- 
•eral  officers  may  imprison  persons  without  lawful  authority.  And 
the  yital  question  is,  whether,  in  such  cases,  the  State  tribunals  are 
utterly  powerless  to  relieve. 

It  is  not  my  design  to  enter  into  any  general  vindication  of  the 
{>ositions  taken  by  this  court  in  that  case.  I  have  considered  it  only 
so  far  as  was  material  to  the  question  now  presented ;  and  I  have 
said  what  I  have,  concerning  the  nature  and  effect  of  a  judgment 
yoid  for  want  of  jurisdiction,  and  the  right  of  every  court  to  treat 
it  as  a  nullity,  when  drawn  collaterally  in  question  for  the  purpose 
•of  showing  that  there  is  no  substantia  distinction  between  the  case 
of  an  imprisonment  under  such  a  judgment,  and  one  of  any  other 
illegal  imprisonment  under  pretense  of  authority  from  the  United 
States,  in  respect  to  the  right  of  the  State  court  to  inquire  in  the 
first  instance  by  habeas  carptis  into  its  legality.  There  cannot  well 
be  any  authority  less  than  that  afforded  by  a  *'  nullity."  There  can- 
not well  be  any  pretext  of  authority  entitled  to  less  consideration, 
than  that  which,  in  the  language  of  Chief  Justice  Mabshall,  ''has 
no  legal  effect  whatever."  If^  therefore,  the  State  court  has  the  right 
in  any  case  to  go  beyond  the  mere  inquiry  whether  an  authority  is 
^imed  under  the  United  States  —  if  it  has  the  right  to  require  the 
return  to  a  habeas  corpus  to  show  a  legal  authority  for  the  imprison- 
ment, and  not  a  mere  claim  of  it,  such  right  must  extend  to  both  of 
the  classes  of  imprisonment  that  have  been  referred  to. 

Still,  in  the  opinion  of  the  supreme  court  of  the  United  StateSi 
there  was  so  much  stress  placed  upon  the  fact  that  the  imprison* 
ment  was  under  a  judgment  of  the  federal  court,  without  seeming 
io  take  any  notice  of  the  real  ground  upon  which  this  court  )m*c- 
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oeeded,  or  of  the  broad  distinction  between  the  right  to  review  or 
let  aside  a  judgment^  and  the  right  to  inqnire  collaterally  into  the* 
lingle  fact  of  jurisdiction,  that  there  is  room  for  refusing  to  applj 
its  general  reasoning  in  that  case  to  a  case  like  the  present,  where 
the  detention  is  by  a  mere  military  officer,  without  the  judgment  of 
any  court. 

But  upon  principle  there  is  no  distinction,  and  the  jurisdiction  of 
the  State  court  extends  to  both.  If  there  were  no  appellate  jurisdic- 
tion, the  argument  of  conyenience  in  fayor  of  the  position  that  all 
questions  as  to  the  legality  of  imprisonment,  under  alleged  federal 
authority,  should  be  decided  exclusiyely  by  federal  tribunals,  would 
be  very  strong.  It  would  doubtless  then  haye  been  held,  that  the- 
judicial  power  of  the  United  States  oyer  all  cases  "  arising  under  the- 
oonstitution  and  laws  "  was  exclusive.  But  that  appellate  jurisdic- 
tion oyer  the  State  courts  exists.  It  was  provided  for  by  an  act  of 
congress  at  the  very  outset  of  the  government  It  has  been  steadily 
asserted  and  exercised  by  the  federal  court ;  and,  though  denied  in* 
a  few  instances  by  the  State  courts,  may  now  be  said  to  be  univer- 
sally acquiesced  in.  This  being  so,  the  argument  of  convenience 
against  the  right  of  the  State  court  to  decide,  in  the  first  instance^, 
any  question  under  the  laws  of  the  United  States,  arising  inciden* 
tally  in  a  proceeding  by  habeas  corpiis,  as  well  as  in  any  other  judi« 
dal  proceeding,  loses  all  its  force.  And  the  denial  of  that  right  it 
utterly  repugnant  to  the  entire  theory  upon  which  this  appellate 
jurisdiction  is  sustained. 

That  theory  is,  that  the  grant  to  the  judicial  power  of  the  United> 
States  of  cognizance  of  all  cases  at  law  or  equity,  arising  under  the 
oonstitution  and  laws  of  the  United  States,  was  not  exclusive,  and 
that  neither  this,  nor  any  other,  provision  of  the  constitution 
deprived  the  State  courts  of  the  power  to  decide  all  such  questions,' 
whenever  they  should  incidentally  arise  in  the  exercise  of  any  juris- 
diction which  they  then  possessed.  It  will  even  be  found,  by  refer- 
ring to  the  proceedings  of  the  conventions  which  framed  and  ratified) 
the  constitution,  that  the  idea  was  very  prevalent  among  its  friends,, 
that  congress  would  leave  the  State  courts  to  exercise  all  the  subor« 
dinate  federal  jurisdiction,  and  not  establish  any  inferior  tribunali* 
whatever.  In  the  convention  which  framed  it,  after  a  resolution 
had  been  first  adopted  in  such  form  as  to  make  the  establishment  ol^ 
inferior  tribunals  imperative  upon  congress,  it  was  delil>ei*ate]; 
stricken  out,  for  the  avowed  purpose  of  allowing  the  State  tribnnul?^ 
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to  decide  all  saoh  qaegtions  in  the  first  instance.  And  the  friends 
of  the  establishment  of  inferior  tribunals  afterward  procured  the 
adoption  of  the  clause,  ''that  the  national  legislature  be  empowered 
to  institute  inferior  tribunals,"  observing  that  there  was  a  distinc- 
tion between  establishing  such  tribunals  absolutely,  and  giving  a 
discretion  to  the  legislature  to  establish  or  not  establish  them.  Mad- 
ison Papers,  798,  799. 

And  though  the  language  of  the  provision,  as  finally  adopted,  was 
somewhat  different,  it  was  evidently  supposed  that  it  vested  in  con- 
gress merely  that  discretionary  power,  and  still  left  it  at  liberty,  if 
it  saw  fit,  to  leave  the  State  tribunals  to  exercise,  in  the  first  instance, 
jurisdiction  in  all  the  cases  which  might  otherwise  be  committed  to 
the  inferior  federal  courts.  I  know  the  supreme  court  has  held  that 
congress  could  vest  no  part  of  the  judicial  power  of  the  United 
States  in  State  courts.  But  such  was  clearly  not  the  idea  of  the 
framers  of  the  constitution,  as  seen  by  the  proceeding  already  re- 
ferred to,  and  by  the  fact  that  in  the  State  conventions  its  friends 
defended  it  upon  the  assumption  that  it  gave  congress  only  such  dis- 
cretionary power,  aud  that  congress  would,  in  all  probability,  in  the 
exercise  of  that  discretion,  leave  the  subordinate  jurisdiction  wholly 
to  the  State  courts.  And  where  it  was  assumed  that  congress  might 
establish  inferior  tribunals,  the  friends  of  the  instrument  nowhere 
claimed  that  their  jurisdiction  would  be  exclusive,  but  admit- 
ted that  it  would  be  concurrent  only  with  that  of  the  State 
courts,  so  far  as  any  questions  under  the  constitution  and  laws  of 
the  United  States  might  be  raised  before  the  latter,  in  the  exercise 
of  any  jurisdiction  they  then  possessed.  Chief  Justice  Mabshall, 
who  was  a  member  of  the  Virginia  convention,  said :  "  The  State 
courts  will  not  lose  the  jurisdiction  of  the  causes  they  now  decide. 
They  have  a  concurrence  of  jurisdiction  with  the  federal  courts  in 
those  cases  in  which  the  latter  have  cognizance."  But  it  is  idle  to 
multiply  evidences  that  such  was  the  view  then  held.  The  exist- 
ence of  this  concurrent  jurisdiction  is  plainly  contemplated  by  the 
constitution  itself,  fully  recognized  by  congress  in  the  judiciary  act, 
providing  for  an  appeal  fh)m  the  State  courts,  and  admitted  by  the 
supreme  court  of  the  United  States  as  the  basis  of  its  reasoning  in 
support  of  such  appellate  power.  The  constitution  carefully  pro- 
vided that  the  judges  of  the  State  courts  should  be  bound  by  the 
e3nstitution  and  laws  of  the  United  States.  Why  was  this,  if  they 
were  never  to  decide  at  all  upon  questions  arising  under  them? 
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The  jndiciarj  act  proTided^-wheneyer  the  highest  State  court  de- 
cided against  "  the  yalidity  of  any  treaty  or  statute  of,  or  any  author- 
ity exercised  under  the  United  States/'  for  a  review  of  such  decis- 
ion by  the  supreme  court  of  the  United  States,  upon  writ  of  error; 
thus  expressly  assuming  that  the  State  courts  may  decide,  in  the 
first  instance,  upon  the  validity  of  any  statute  or  treaty  of,  or  author- 
ity claimed  under  the  United  States. 

In  Martin  v.  Hunter* 8  Lessee,  1  Wheat  342,  the  supreme  courts  in 
sustaining  this  appellate  jurisdiction,  say:  ^^It  must,  therefore,  be 
conceded  that  the  constitution  not  only  contemplated,  but  meant  to 
provide  for,  cases  Mrithin  the  scope  of  the  judicial  power  of  the 
United  States,  which  might  yet  depend  before  State  tribunals.  It 
was  foreseen  that,  in  tlie  exercise  of  their  ordinary  jurisdiction,  State 
courts  would  incidentally  take  cognizance  of  cases  arising  under  ilie 
constitution,  tlie  laws,  and  treaties  of  the  United  States.  Yet  to  all 
these  cases,  the  judicial  power,  by  the  very  terms  of  the  constitution, 
is  to  extend.  It  cannot  extend  by  original  jurisdiction,  if  that  was 
abready  rightfully  and  exclusively  attached  in  the  State  courts,  which 
(as  has  been  already  shown)  may  occur;  it  must,  therefore,  extend 
by  appellate  jurisdiction^  or  not  at  alL" 

It  ap])earing,  then,  that  theframers  of  the  constitution,  the  con- 
ventions that  ratified  it,  the  congress  and  the  supreme  court  of  tha 
United  States,  have  all  united  in  asserting  the  existence  of  this  con* 
current  jurisdiction  —  it  having  been  exercised  by  the  State  courts, 
as  well  in  Jiabeas  corpus  as  in  other  judicial  proceedings,  from  the 
formation  of  the  government  down  to  the  decision  of  the  Booth 
case,  how  could  it  be  said  that  this  court,  when,  in  that  case,  it  exer- 
cised the  power  of  deciding  on  the  validity  of  an  act  of  congress, 
was  taking  any  unusual  step,  or  guilty  of  any  extraordinary 
usurpation  ?  Certainly,  there  was  no  just  foundation  for  such  a 
charge. 

That  which  was  really  unusual  and  extraordinary  was,  not  that 
it  assumed  the  power  to  decide  upon  the  question,  but  that,  in  exer- 
cising that  power,  it  decided  against  the  validity  of  a  law  passed  to 
sustain  the  institution  of  slavery.  The  public  and  judicial  mind  of 
the  country  was  then  in  such  a  peculiar  state  upon  that  question, 
that  it  was  doubtless  this  fact,  together  with  the  subsequent  denial 
by  this  court  of  the  appellate  jurisdiction,  which  was,  in  truth,  con- 
trary to  the  entire  current  of  authority,  that  so  shocked  the  nerves 
of  the  venerable  members  of  the  supreme  court,  that  they  failed  to 
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peroeiTe  distinctly  the  real  theory  upon  which  this  court  had  assumed 
the  right  to  pass  ooUaterallj  upon  the  validity  of  a  judgment  even 
of  a  federal  court  Their  opinion  is  certainly  liable  to  the  criticism^ 
that,  almost  throughout^  it  confounds  the  distinction  between  an 
actual  federal  authority  and  a  mere  claim  of  it,  and  the  distinction 
between  the  right  of  a  court  to  pass  collaterally  on  the  question  of 
jurisdiction  in  the  proceedings  of  any  other  court,  and  its  right  to- 
review  and  set  aside  such  proceedings  where  jurisdiction  was  con- 
ceded.  It  assumed  that  this  court  claimed  the  latter  power,  and  the 
power  to  discharge  any  prisoner  held  under  an  actual  federal 
authority.  And  it  gravely  quoted  our  statute,  expressly  requiring 
our  courts  to  remand  the  petitioner  for  a  habeas  corpus,  whenever  it 
appeared  that  he  was  held  by  process  fix^m  a  federal  court  in  a  case 
in  which  such  court  ^'had  exclusive  jurisdiction,"  as  being  repug* 
nant  to  the  theory  on  which  this  court  had  professed  to  proceed. 

This  mode  of  treating  the  subject  certainly  justified  the  remark 
of  Attorney-General  Stakbebby,  in  his  official  opinion  in  1867,  in 
answer  to  an  inquiry  from  the  secretary  of  the  navy,  when,  speaking 
of  this  decision,  he  said :  "  The  language  used  in  this  opinion  is  not 
quite  so  specific  as  might  have  been  expected"  And  it  is  worthy  of 
remark,  that  the  learned  attorney-general  not  only  fully  sustained 
the  jurisdiction  of  State  tribunals  in  cases  where  the  detention  is 
by  a  mere  ministerial  officer  without  judicial  process,  but  that  he 
leems  to  confine  the  application  of  that  decision  to  cases  where  the 
imprisonment  is  not  only  under  process,  but  under  valid  process* 
He  says:  ''Nor  can  I  understand  the  language  of  the  court  in 
Ableman  v.  Booth,  in  reference  to  the  exclusive  jurisdiction  of  the 
XJnited  States,  as  applicable  to  any  other  jurisdiction,  over  persons 
restrained  of  their  liberty,  than  that  which  depends  xxpon  juris- 
diction  acquired  under  process  of  the  courts  of  the  United  States.'^ 
It  has  never  been  claimed  by  any  one,  that  the  State  courts  had  any 
right  to  discharge  a  person  legally  held  in  custody  under  the 
authority  of  the  United  States,  either  with  or  without  process.  But 
even  that  admission  does  not  impeach  their  jurisdiction  to  inquire, 
by  habeas  corpus,  whether  he  is  so  held.  It  only  shows,  that»  when 
such  fact  appears,  it  is  their  duty  to  remand  the  prisoner.  True,  if 
the  jurisdiction  exists,  they  might  decide  erroneously  as  to  the 
legality  of  the  custody.  What  of  that  ?  The  only  result  would  be, 
that  the  very  event  contemplated  and  provided  for  by  the  judiciary 
act  would  have  taken  place.    They  would  have  decided  erroneously 
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« against  the  validity  of  an  anthority  exercised  under  the  United 
8tftte&^  That  this  might  happen,  the  supreme  court  tells  us,  was 
foreseen*  Even  that  part  of  its  opinion  in  the  Booth  oase^ 
which  reasons  in  foyor  of  its  appellate  jurisdiction,  fuUj  shows 
ihiSy  and  cannot  be  reconciled  with  its  intimations  that  tiie  State 
court  had  no  right  to  decide  upon  the  question  at  alL  Speaking  of 
the  supremacy  of  the  constitution,  and  the  laws  passed  in  pursuance 
of  it,  the  court  says:  '^The  sovereignty  to  be  created  was  to  be 
limited  in  its  power  of  legislation,  and  if  it  passed  a  law  not  author- 
ized by  its  enumerated  powers,  it  was  not  to  be  regarded  as  the 
supreme  law  of  the  land,  nor  taere  the  State  judges  hound  to  carry  it 
into  execution.  And  as  the  courts  of  a  State  and  the  courts  of  the 
United  States  might,  and  indeed  certainly  would,  often  differ  as  to 
the  extent  of  the  powers  conferred  on  the  general  govemtnent,  it  was 
manifest  that  serious  controversies  would  arise  between  the  author- 
ities  of  the  United  States  and  of  the  States,  which  must  be  settled 
by  force  of  arms,  unless  some  tribunal  was  created  to  decide  between 
them  finally  and  without  appeaL" 

How  could  these  controversies  arise  ?  how  could  the  State  and 
federal  courts  differ  upon  these  questions,  if  the  State  courts  were 
fierer  to  decide  them  at  all?  And  there  is  no  reasoning  upon 
wuich  their  jurisdiction  in  habeas  corpus  proceedings  can  be  distin- 
guished, in  this  respect,  from  any  other  part  of  their  jurisdiction. 
If  it  be  said  that  the  power  might  embarrass  the  military  operations 
of  the  government,  it  may  be  answered,  in  the  first  place,  that  the 
exigencies  of  military  necessity  may  justify  an  officer  in  temporarily 
disregarding  a  writ  of  habeas  corpus,  whether  issued  by  a  State  or 
federal  court,  as  was  fully  recognized  by  all  the  judges  of  this  court 
in  The  Kemp  case,  16  Wi&  359. 

In  the  next  place  it  may  be  answered,  that,  with  the  power  to 
correct  their  errors  by  appeal,  there  can  be  no  more  serious  objection 
to  the  existence  of  this  jurisdiction  in  the  State  courts  than  in  the 
inferior  federal  courts.  The  appellate  jurisdiction  makes  them, 
to  that  extent,  parts  of  one  judicial  system.  And  the  facilities 
for  the  protection  of  liberty  cannot  be  too  great  It  may  be 
fnixner  answered,  that  the  jurisdiction  has  been  exercised  by  the 
State  courts  from  the  beginning  of  the  government,  without  any 
sorious  detriment  to  the  federal  authority.  And  lastly,  it  may  be 
answered,  that  even  if  any  inconyeniences  could  be  shown  xo  result 
from  it,  courts  are  not  authorized,  upon  snoh  grounds,  to  aesume 
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the  functions  of  constitution  makers,  and  import  into  the  constitu- 
tion new  prohibitions  upon  the  States.  A  prohibition  upon  tbiM 
jurisdiction  cannot  be  sustained  upon  any  such  principle  as  that 
upon  which  the  means  by  which  the  federal  goyemment  is  carried 
on  are  held  exempt  from  the  operation  of  the  taxing  power  of  the 
States.  There,  the  taxing  power,  if  applicable  at  all,  was  applicable 
to  that  which  was  the  rightful  means  of  executing  the  federal 
powers.  It  was  held  inapplicable,  upon  the  ground,  that,  from  its 
nature,  it  was  unlimited  and  uncontrollable,  and,  therefore,  if  appli- 
cable, might  be  carried  to  the  extent  of  entire  destruction  of  the 
means  of  carrying  on  the  government  But  here  the  question  is  not 
one  of  disregarding  or  burdening  any  rightful  authority  of  the 
United  State&  It  is  a  question  merely  of  deciding,  in  the  first  in- 
stance, in  the  exercise  of  the  ordinary  jurisdiction  of  the  State  tri- 
bunals to  protect  the  liberty  of  the  citizen,  whether  any  person^ 
claiming  to  hold  him  under  federal  authority,  has  shown  a  valid 
authority.  And  this,  instead  of  being  a  discretionary,  uncontrollable 
power,  like  the  taxing  power,  is  a  judicial  power,  vested  in  officers 
sworn  to  support  the  constitution  of  the  United  States,  and  whoeo 
decision  may  be  reviewed  by  the  federal  court  This  so  cleaily  dis- 
tinguishes the  two  questions,  that  there  cannot  be  held  to  be  an} 
just  analogy  between  them. 

There  is  nothing  in  the  exercise  of  this  jurisdiction  by  the  State 
courts  that  at  all  impeaches  the  supremacy  of  the  constitution  and 
laws  of  the  United  States,  or  derogates  from  the  authority  or  dignity 
of  federal  officers.  On  the  contrary,  where  two  governments  exer- 
cise a  divided  sovereignty  over  the  same  territory,  there  is  a  necessity, 
arising  from  the  nature  of  the  case,  that  the  officers  of  either  must, 
when  called  upon  by  a  tribunal  that  has  the  right  to  inquire  into 
the  legality  of  imprisonment  within  that  territory,  show  their  author- 
ity.  This  necessity  is  expressly  recognized  by  the  supreir.<$  court 
of  the  United  States  in  the  Booth  case.  On  page  523,  tLey  say : 
**  The  court  or  judge  has  a  right  to  inquire,  in  this  moue  of  proceed- 
ing, for  what  cause  and  by  tolutt  authority  the  prisoner  is  confined 
within  the  territorial  limits  of  the  State  sovereignty."  And  again  : 
**  This  right  to  inquire  by  process  of  habeas  corpus^  and  the  duty  of 
the  officer  to  make  a  return,  grows  necessarily  out  of  the  complex 
character  of  our  government,  and  the  existence  of  two  distinct  and 
•eparate  sovereignties  within  the  same  territorial  space,  each  of  them 
restricted  in  its  powers,  and'  each,  within  its  sphere  of  action  prea- 
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eribed  by  the  oonstitution  of  the  United  States,  independent  of  the 
other.  But  after  the  return  is  made,  and  the  State  judge  or  court 
judicially  apprised  that  the  party  is  in  custody,  under  the  authority 
of  the  United  States^  they  can  proceed  no  •farther.'' 

The  Mr  interpretation  of  this  language  would  require  a  l^al 
authority  to  be  shown.  ^  For,  unless  there  is  a  legal  authority,  there 
is  none  at  alL  There  is  surely  a  distinction  between  an  '' authority 
under  the  United  States  "  and  a  mere  claim  of  such  authority.  And 
if  the  court,  having  this  distinction  in  view,  meant  that  the  officer 
must  obey  the  writ  and  show  a  legal  authority  for  the  detention, 
then  there  is  no  ground  for  controversy-  It  is  true,  they  afterward 
said,  that,  if  the  party  was  wrongfully  imprisoned,  the  federal  tribu- 
nals alone  could  afford  him  redress.  But  even  that  remark  could 
have  full  effect  by  confining  its  application  to  a  case  of  imprison- 
ment under  a  judgment  of  a  court  having  jurisdiction,  as  the  court 
held  that  to  be.  In  such  a  case,  although  the  imprisonment  might 
bo  wrongful,  on  account  of  errors  in  the  judgment,  yet  the  State 
courts,  having  no  power  of  review,  could  afford  no  relie£ 

But  if  the  court  meant  to  say  that  a  mere  claim  of  authority 
under  the  United  States  was  to  have  all  the  effect  of  an  actual 
authority — if  it  meant  to  say  that  a  marshal,  having  the  custody 
of  a  prisoner  under  a  judgment  void  for  want  of  jurisdiction  (which 
that  court  itself  has  told  us  was  a  "  nullity,"  and  all  who  were 
engaged  in  executing  it  ^^  trespassers"),  might  still  properly  resist 
the  State  authorities  by  force  of  arms  to  maintain  such  custody — 
the  attorney-general  of  the  United  States  did  well  not  to  extend 
that  doctrine  beyond  the  very  facts  to  which  the  court  applied  it 
That  would  seem  to  be  to  lose  sight  of  the  very  remedy  which  that 
court  tells  us  the  constitution  provided  for  differences  of  opinion 
between  the  State  and  federal  courts,  and  to  fall  back  upon  the 
mode  of  settling  such  differences  which  they  say  the  constitution 
designed  to  guard  against 

To  substitute  for  the  inquiry,  upon  habeae  corpuSy  whether  there 
is  a  lawful  authority  for  the  imprisonment,  the  one  whether  there  Is 
a  mere  claim  to  it — whether  the  party  holding  the  prisoner  thinks 
he  has  a  right — is  incommensurate  with  the  high  character  and 
ftmction  of  the  writ  itself,  and  with  a  due  respect  to  the  sovereign 
powor  of  the  State  to  relieve  against  any  imprisonment  of  its  citi- 
zens within  its  borders  which  is  without  authority  of  law.  And  we 
nave  the  concurrent  testimony  of  those  who  framed  and  those  who 
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adopted  it^  of  congress,  of  the  State  courts^  and  of  the  snpreme 
oonrt  of  the  United  States,  prior,  at  least,  to  the  Booth  case,  that 
the  constitntion  contemplated  that  the  State  courts  shonld  exercise 
this  power,  and  that  any  possible  eyils  that  might  be  apprehended 
from  it  were  guarded  against,  not  by  withdrawing  the  power,  but 
by  proTiding  for  a  review  of  their  judgments  by  the  federal  court 

It  appeared,  from  the  evidence  in  this  case,  that  the  minor  was 
under  eighteen  years  of  age.  His  enlistment  was,  therefore,  unau* 
thorized  by  any  act  of  congress.  It  was  suggested  that  the  law 
makes  the  oath  of  the  recruit  condusiye  as  to  his  age.  But  it 
appears  that  the  only  oath  taken  by  this  recruit  was  tiie  ordinary 
enlistment  oath,  which  contains  no  statement  as  to  age.  We  do  not 
understand  that  the  law  intended  to  make  this  oath  condusiye  as 
to  a  matter  not  mentioned  in  it  But  it  is  also  usual,  as  was  done 
in  this  case,  for  the  recruit  to  sign  a  separate  statement  which  does 
show  his  age.  And  the  law  must  have  intended  that  he  should  be 
concluded,  if  at  all,  only  by  swearing  to  thai  It  appears  that 
charges  for  desertion  had  been  forwarded  by  the  recruiting  officer^ 
but  it  does  not  appear  that  any  court-marticJ  had  been  ordered,  so 
that  no  question  arises  in  respect  to  taking  a  prisoner  from  the  cus- 
tc»dy  of  such  a  court  I  think  the  State  officer  had  jurisdiction,  and 
that  his  order  should  be  affirmed. 

Cole,  J.,  concurs  in  the  above  opinion. 

DixoH,  0.  J.,  dissents,  holding  that  jurisdiction  of  the  writ  of 
habeas  corpuSy  in  cases  of  this  nature,  is  vested  exclusively  in  the 
courts  of  the  United  States,  and  that  the  State  courts  cannot  enter* 
tain  the  same. 

Order  affirmed. 
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CB5WlB.«A.) 
OonttUuHonal  tow—  Tranrf&r  of  cause  fl^am  8taU  to  UnU&d  8kUe$  eauH, 

The  act  of  congraos  of  March  3, 1867,in  ao  far  aa  itgivea  a  non-realdent  plai» 
tiff  the  right  to  remore  a  caoae  from  the  State  to  tlie  federal  coartiy  la  mm- 
eonatitatLoiial.    (Dixon,  G.  J.»  dieaentiikg.) 

Appeal  firom  an  order  removing  a  caose  into  the  United  StatM 
€oiirt& 

The  plaintiff  a  resident  of  Illinois^  brought  this  action  as  admin- 
istrator of  Mary  F.  Whiton,  deceased,  in  the  circuit  court  of  Book 
county,  Wisconsin,  to  recoyer  of  defendants  damages  for  the  negli- 
gent and  wrongful  killing  of  his  intestate. 


and 

States.    The  act  causing 

During  the  pendency  of  the  action  the  plaintiff  obtained  an  order 

for  its  removal  into  the  circuit  court  of  the  United  States,  and  firom 

this  order  defendants  appealed. 

Pease  dk  Bager,  for  appellants,  to  the  point  upon  which  the  court 
rested  its  decision,  that  the  act  so  far  as  it  entitled  the  plaintiff  to  a 
removal  is  unconstitutional,  cited  Moeeley  v.  Gh^xmberlainy  18  WiSt 
700 — plaintiff,  having  commenced  his  action  in  a  State  court,  waived 
his  right  to  invoke  the  jurisdiction  of  the  federal  courts.  People  v. 
Murray y  5  Hill,  471,  472 ;  Rogers  v.  Sogers,  1  Paige,  185 ;  Sedgw.  on 
Stat  and  Com.  Law,  109-111 ;  Oooley's  Const  Lim.  181, 182;  Sayles 
V.  Insurance  Oo.,  2  Curtis'  G.  G.  213 ;  Seymour  v.  Judd,  2  Oom& 
467,  468. 

Oruger  dk  Sloan,  for  respondent,  to  the  point  that  the  act  of  con- 
gress is  valid,  cited  Abranches  v.  Scfiell,  4  Blatch.  256 ;  Hodgson  v. 
Milward,  3  Grant's  Gas.  418 ;  Mayor  v.  Cooper,  6  Wall.  247. 

■ 

GoLB,  J.  The  plaintiff  applied  for  a  removal  of  the  cause  into  the 
circuit  court  of  the  United  States  under  the  provision  of  the  act  of 
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congress  of  March  2, 1867.  By  this  act  it  is  proTided  that  where  a 
snit  was  pending  when  the  act  took  effect^  or  might  thereafter  b^ 
brought,  in  anj  State  court,  in  which  there  is  a  controversy  between 
a  citizen  of  the  State  in  which  the  suit  is  brought  and  a  citizen  of 
another  State,  and  the  matter  in  dispute  exceeds  the  sum  of  $5U). 
exclusive  of  costs,  such  citizen  of  another  State,  whether  he  bb 
plaintiff  or  defendant,  upon  making  and  filing  in  the  State  court 
an  affidavit  stating  that  he  has  reason  to  and  does  believe,  that, 
firom  prejudice  or  local  influence,  he  will  not  be  able  to  obtain 
justice  in  such  State  court,  may,  at  any  time  before  the  final  hearing 
or  trial  of  the  suit,  file  a  petition  in  such  State  court  for  the  removal 
of  the  suit  into  the  next  circuit  court  of  the  TTnitod  Statea  to  be 
held  in  the  district  where  the  suit  is  pending;  and,  upon  the  pro- 
visions of  the  act  being  complied  with  in  other  respects,  it  is  inade 
the  duty  of  the  State  court  to  accept  the  surety,  and  proceed  no  fur- 
ther in  the  suit;  but  the  cause  is  to  be  entered  in  such  court  of  the 
United  States,  and  is  to  proceed  therein  in.  the  same  manner  as  if  it 
had  been  originally  brought  there  by  original  process.  The  appli- 
ctftioil^.ranavaj  wa^  in  cQuforwty  to  this  act  No  objection  is 
ta&eir'th&tni  Was  informal  in^  any  respect,  or  that  it  came  too  late^ 
and  was  not  made  before  the  final  hearing  and  trial  of  the  oauae^ 
within  the  meaning  of  the  act  of  congres&  But  the  order  of  re- 
moval is  objected  to  upon  other  grounda  And  first,  it  is  argued 
and  insisted,  that  the  right  to  maintain  this  action  did  not  exist  at 
common  law,  but  was  given  by  sections  12  and  13  of  said  chapter 
135;  and  that  the  right  of  action  conferred  by  these  provisions  if 
not  an  absolute,  unqualified  one,  which  the  party  might  enforce  in 
the  federal  courts;  but  that  he  is  confined  in  its  pursuit  to  '^some 
court  established  by  the  constitution  and  laws  of  this  State."  The 
12th  section,  cited  above,  giving  this  action  for  damages  caused  bj 
the  negligent  and  wrongful  act  of  another,  notwithstanding  the 
death  of  the  person  injured,  contains  the  proviso,  ^that  such  action 
shall  be  brought  for  a  death  caused  in  this  State,  and  in  tome  eouri 
established  by  the  constitution  of  the  same.*'  It  is  claimed  that  this 
proviso  clearly  limits  the  plaintiff  in  the  pursuit  of  this  statutory 
action  to  the  State  courts,  and,  therefore,  that  the  circuit  court  of  the 
nnii3d  States  would  not  have  jurisdiction  of  the  cause  if  it  had 
been  originally  instituted  in  the  federal  court.  The  argument  in 
support  of  this  view  of  the  law  is  very  able  and  elaborate;  but  on 
account  of  the  view  I  entertain  of  the  validity  of  the  act  of  congress 
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anthorizing  the  plaintiff  to  remove  the  cause,  I  shall  express  no 
farther  opinion  upon  the  point  than  to  say,  that  I  shall  assume  that 
ihe  plaintiff  might  have  brought  his  suit  originally  in  the  federal 
rourt 

Assuming,  therefore,  that  the  plaintiff  had  the  right  to  bring  this 
action  originally  in  the  federal  court,  I  consider  the  act  of  congress, 
under  which  the  application  for  removal  was  made,  as  invalid.  It  is 
true,  the  counsel  for  the  plaintiff  thinks  there  is  hardly  room  for 
argument  upon  the  question  whether  congress  was  authorized,  under 
the  constitution  of  the  United  States,  to  enact  the  act  of  March 
2,  1867.  And  he  claims,  inasmuch  as  the  2d  section  of  the  3d 
article  of  the  constitution  declares  that  the  judicial  power  of  the 
courts  of  the  United  States  shall  extend  to  controversies  between  the 
citizens  of  the  different  States,  and  there  is  here  a  controversy 
between  citizens  of  different  States,  it  was  plainly  competent  for 
congress  to  provide  (as  it  has  done)  for  the  removal  of  the  suit  by 
the  plaintiff  to  the  federal  court  at  any  time  before  an  actual  trial 
by  a  State  court  But,  without  entering  upon  the  much  contro- 
verted ground  as  to  the  power  of  congress,  when  a  citizen  of  one 
State  is  sued  by  a  citizen  of  another  State  in  the  State  court,  to  pror 
vide  that  the  defendant  may  remove  the  cause  into  the  federal  court, 
it  is  quite  evident  that  the  power  may  be  conceded  in  that  case  with- 
out establishing  the  power  to  provide  for  removal  in  the  present  one. 
For  here  the  plaintiff,  being  a  citizen  of  another  State,  had  the  right 
in  the  first  instance  to  elect  the  forum  for  bringing  his  action.  The 
parties  stood  in  that  relation  to  each  other  which,  according  to  the 
provision  of  the  constitution  of  the  United  States  and  the  law  of 
congress,  entitled  the  federal  courts  to  entertain  jurisdiction  of  the 
controversy.  The  plaintiff  had  the  right  and  privilege  of  bringing 
the  action  either  in  the  State  or  federal  court  This  is  assuming, 
that,  although  the  subject-matter  of  the  controvesy  arises  out  of  our 
statute,  still  he  was  not  bound  to  submit  to  the  State  tribunals  for 
the  enforcement  of  his  right  Being  a  citizen  of  another  State,  the 
federal  courts  were  open  to  him  in  which  he  might  prosecute  his 
action.  While  in  this  position,  having  both  the  federal  and  State 
eourts  open  to  him,  he  has  made  his  election  of  the  StAte  court 
And,  by  so  doing,  it  seems  to  me  that  he  has  clearly  waived  the 
right  of  demanding  the  judgment  of  the  federal  court  upon  the 
matter  in  controversy.  It  is  a  principle  well  settled,  that  a  party 
may  waive  a  constitutional  or  statutory  provision  made  for  his  bene- 
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fit.  And  the  plaintiff^  by  yoluntarily  sabmitting  his  cause  to  the 
State  courty  and  asking  the  exercise  of  its  jurisdiction,  has  waived 
the  right  to  invoke  the  jurisdiction  of  the  federal  court  The  juris- 
diction of  the  federal  courts  in  the  case  would  have  been  founded 
entirely  upon  the  character  of  the  parties,  and  not  upon  the  natuie 
of  the  cause.  None  of  those  reasons,  therefore,  exist,  which  are 
generally  relied  on  where  that  jurisdiction  is  founded  upon  the 
nature  of  the  cause,  to  show  the  necessity  for  a  supervisory  control 
on  the  part  of  the  federal  tribunals  oyer  the  decisions  of  the  State 
courts.  Nor  does  the  case  stand  upon  the  same  ground  as  where  a 
citizen  of  one  State  iasued  in  the  courts  of  another  State.  For,  in 
the  latter  case,  there  is  reason  for  saying,  that,  unless  congress  could 
authorize  the  removal,  the  judicial  power  of  the  United  States  might 
be  eluded  at  the  pleasure  of  the  plaintiff,  and  the  non-resident 
defendant  be  deprived  of  that  security  which  the  constitution 
intended  in  aid  of  his  rights.  But  no  such  reasons  can  be  urged  in 
fovor  of  the  act  under  consideration.  Because,  assuming  that  the 
State  and  federal  courts  had  cognizance  of  the  matter  in  controversy 
between  these  parties,  the  plaintiff  has  made  his  election  of  the  State 
tribanaL  He  was  well  aware,  at  the  outset^  that  hr  might  institate 
his  suit  in  either  fbrum,  and,  having  made  his  choice  of  the  State 
court  to  decide  the  controversy,  let  him  abide  its  decision.  What 
earthly  ground  is  there  for  saying  that  the  federal  government  may 
interfere,  under  such  circum'^tances,  and  divest  the  State  court  of  a 
jurisdiction  already  attachea  at  the  instance  of  the  plaintiff?  There 
js  no  principle  better  settled,  than  that  where  two  or  more  tribunals 
nave  concurrent  jurisdiction  over  the  subj-^ct-matter  and  the  parties, 
the  court  that  first  acquires  it  can  hold  &st  on  the  case  to  the  exdu 
sion  of  the  concurrent  court  And  although  this  principle  has  been 
departed  from  under  our  complex  system  of  government,  in  the  case 
of  a  non-resident  sued  in  a  State  court,  or  where  the  nature  of  the 
controversy  gave  the  federal  courts  final  jurisdiction,  yet  this  fur- 
nishes no  reason  for  disregarding  the  principle  where  the  non-resi- 
dent plaintiff  has  seen  fit  to  invoke  the  jurisdiction  of  the  State 
court  In  that  case  let  him  abide  the  consequences  of  the  election 
thus  voluntarily  made,  like  any  citizen  of  the  State.  For  certainly 
''all  the  purposes  of  the  constitution  of  the  United  States  will  be 
answered  by  the  erection  of  federal  courts,  into  which  any  party, 
plaintiff  or  defendant,  concerned  in  a  case  of  federal  cognizance, 
may  carry  it  for  adjudication."    And  when  the  non-resident  plaintiif; 
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haTing  the  option,  has  appealed  to  the  State  court  instead  of  the 
federal  tribunal,  can  congress  divest  the  jurisdiction  already  attached, 
by  giving  the  plaintiff  the  right  to  remove  the  cause  into  the  federal 
tourt  ?  It  seems  to  me  that,  in  principle  and  reason,  it  should  be 
held  that  the  plaintiff,  by  bringing  his  suit  in  the  State  court  when 
he  might  have  brought  it  in  the  federal  court,  has  clearly  waived  his 
right  to  appeal  to  the  latter  tribunal,  and  that  this  waiver  binds  him 
through  the  litigation.  As  plaintiff,  he  has  voluntarily  elected  the 
jurisdiction  of  the  State  court,  and  there  is  no  hardship  in  requiring 
faim  to  abide  its  decision.  I  know  of  no  provision  in  the  constitu- 
tion of  the  United  States  which  gives  congress  the  power  to  inter- 
vene, and  authorize  the  plaintiff  to  divest  a  jurisdiction  which  he 
has  himself  invoked.  Upon  these  grounds,  I  hold  the  clause  in  the 
act  of  March  2, 1867,  which  gives  the  plaintiff  the  right  to  remove 
the  cause  from  the  State  to  the  federal  court,  not  in  pursuance  of 
the  constitution  of  the  United  States,  and  therefore  void. 

I  therefore  think  the  order  of  the  circuit  court  appealed  from 
must  be  reversed,  and  the  cause  remanded  for  further  proceedings 
according  to  law. 

Order  reimrsed. 
Dixoir,  0.  J.,  dissenting. 
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appellant 

(86  Wia.  56L) 
CknUr(teU — powers  oftruHest, 

The  plaintiff  obtained  a  contract  for  building  a  scbool-boase  for  the  district 
of  wUch  he  was  a  director,  and  took  part  in  the  proceedings  of  the  board 
which  let  the  contract.  Held,  that  the  contract  was  Toid,  on  the  ground 
that  it  was  against  public  policy  to  allow  the  plaintiff,  while  holding  a  fidu- 
ciary relation  to  the  district,  to  place  himself  in  an  antagonistic  poeitiim 
and  obtain  the  contract  for  himself  from  the  board  of  which  he  was  a 
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The  plaintiff  was  a  director  of  School  District  No.  1,  in  the  town 
of  Wiota,  andy  while  holding  this  position  in  1858,  effected  a  contract, 
under  seal,  with  the  clerk  and  treasurer,  the  other  members  of  the 
board,  for  bnilding  a  school-house,  by  which  it  was  agreed  that  the 
house  should  be  finished  by  the  first  of  June  following.  A  portion 
of  the  work  was  unfinished  at  the  time  specified,  and  never  was  fin* 
ished.  The  plaintiff  claimed  that  his  failure  to  finish  the  house  was 
due  to  the  defendant's  neglect  to  comply  with  certain  conditions, 
and  brought  this  action  to  recover  for  the  amount  of  work  done,  at 
contract  price,  after  deducting  (78  already  paid  him.  The  principal 
question  was  as  to  the  validity  of  tlie  contract  There  was  a  verdict 
for  the  plaintiff;  anew  trial  was  denied;  and  defendant  appealed 
from  judgment  on  verdict 

Henry  S.  Magoony  for  api>ellant,  urged  that  the  contract  was  void, 
on  the  ground  that  the  fiduciary  relation  of  plaintiff  precluded  his 
entering  into  any  such  contract,  citing  Dunlap's  Paley,  10 ;  Story  on 
Agency,  §  210 ;  1  Parsons  on  Gont  74, 75 ;  8t(me  v.  HayeSy  3  Denio, 
579 ;  Morrison  v.  Railroad  Co.y  52  Barb.  173 ;  Abbott  v.  Am.  Rub^ 
ber  Co.y  33  id.  578 ;  Van  Epps  v.  Van  Epps,  9  Paige,  241 ;  Worm^ 
ley  V.  WomOeyy  8  Wheat  421 ;  1  Buss,  and  MyL  53 ;  11  Bligh,  397, 
418;  4  East  577  n.;  3  Story  0.  0.  181,  290;  1  Story's  Eq.  Jur, 
g§  315,  316,  465 ;  Wfflard's  Eq.  Jur.  605. 

P.  A.  Ortony  Jr.y  for  respondent,  urged  the  competency  of  the 
majority  of  the  board  to  make  the  contract  with  any  one,  and  the 
ratification  of  the  contract  by  the  district,  citing  JIfitte  v.  Oleaeon^ 
11  Wis.  470 ;  Cody  v.  Watertowny  18  id.  323. 

Paine,  J.  We  think  there  is  one  fatal  objection  to  the  plaintiff's 
right  to  maintain  this  action,  which  renders  it  unnecessary  to  con- 
sider any  of  the  other  questions  discussed.  That  is,  that  inasmuch 
as  it  appears  that  the  plaintiff  was  himself  the  director  of  the  district 
at  the  time  the  contract  was  let,  and  took  part  as  such  in  the  pro- 
ceedings to  let  it,  it  was  against  public  policy  to  allow  him,  while 
holding  that  fiduciary  relation  to  the  district,  to  place  himself  in  an 
antagonistic  position,  and  obtain  the  contract  for  himself  from  the 
board  of  which  he  was  a  member.  The  general  principle  upon  which 
this  proiK>sition  must  rest  is,  that  no  man  can  faithfully  serve  two 
masters,  whose  interests  are  in  oonfiict    And  as  men  usually  and 
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naturally  prefer  their  own  interests  to  those  of  others,  where  one 
attempts  to  act  in  a  fiduciary  capacity  for  another/ the  law  will  not 
allow  him,  while  so  acting,  to  deal  with  himself  in  his  individual 
capacity.  This  principle  has  been  most  frequently  illustrated  in 
cases  of  sales  by  officers,  agents  and  trustees,  in  all  of  which  it  has 
lH3en  held  that  they  cannot  become  the  purchasers,  because  this 
would  allow  their  interests  to  come  in  conflict  with  their  duties  to 
their  principals.  The  same  doctrine  is  as  applicable  to  the  question 
of  taking  a  contract  as  to  that  of  making  a  sale.  And  tlie  only 
doubt  would  be,  whether  it  should  be  held  applicable  in  a  case  where 
a  board,  consisting  of  several,  are  authorized  to  act  in  a  fiduciary 
capacity,  and  attempt  to  deal  in  that  capacity  with  one  of  their  own 
members.  I  think  it  is;  and  that,  although  the  impropriety  of  it 
would  not  be  so  glaring  as  in  the  case  of  a  single  ag^nt  dealing  with 
himself,  yet  the  danger  of  undue  and  improper  influences,  and  of 
frequent  sacrifices  of  the  interests  of  the  principal  in  a  manner  not 
always  open  to  detection,  would  be  extremely  great 

I  have  found  several  well-considered  cases  where  the  doctrine  has 
been  so  applied.  In  Cumberland  Coal  Co.  y.  SJierman,  30  Barb.  553, 
dk  very  elaborate  opinion  was  given  by  Justice  Dayies,  in  which  the 
whole  subject  was  very  fully  considered.  In  relation  to  this  precise 
point,  commencing  on  page  572,  he  says : 

**  Neither  are  the  duties  or  obligations  of  a  director  or  trustee 
ivltered  from  the  circumstance  that  he  is  one  of  a  number  of  directors 
or  trustees,  and  that  this  circumstance  diminishes  his  responsibility, 
or  relieves  him  from  any  incapacity  to  deal  with  the  property  of  his 
cestui  que  trust  The  same  principle  applies  to  him,  as  one  of  a 
number,  as  if  he  were  acting  as  a  sole  trustee.  It  is  not  doubted 
that  it  has  been  shown  that  the  relation  of  the  director  to  the  stock- 
holder is  the  same  as  that  of  the  agent  to  his  principal,  the  trustee 
^o  his  cestui  que  trust ;  and  out  of  the  identity  of  these  relations 
necessarily  spring  the  same  duties,  the  same  danger  and  the  same 
policy  of  the  law. 

'^In  the  language  of  the  plaintiff's  counsel,  it  is  justly  said: 
*  Whether  it  be  a  director  dealing  with  the  board  of  which  he  is  a 
member,  or  a  trustee  dealing  with  his  co-trustees  and  himself,  the 
real  party  in  interest — the  principal — is  absent;  the  watchful  and 
effective  self-interest  of  the  director  or  trustee,  seeking  a  bargain,  is 
not  counteracted  by  the  equally  watchful  and  effective  8elf-intel^3st 
of  the  other  party,  who  is  there  only  by  his  representatives ;  and  the 
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wise  policy  of  the  law  treats  all  such  cases  as  that  of  a  tmstee  deal- 
ing with  himself.'  The  number  of  the  directors  or  tmstees  does  not 
k^sen  the  danger  or  insore  security  that  the  interests  of  the  cestui 
que  trust  will  be  protected.  The  moment  the  directors  permit  one 
or  more  of  their  number  to  deal  with  the  property  of  the  stock* 
holders,  they  surrender  their  own  independence  and  s^-contrcL 
If  five  directors  permit  the  sixth  to  purchase  the  property  intrusted 
to  their  care,  the  same  thing  must  be  done  with  the  others  if  they 
desire  it.  Increase  of  the  number  of  the  agents  in  no  degree  dimin- 
ishes  the  danger  of  unfaithfiilness.  Whitecots  t.  Lawrence,  3  Vesey, 
470,  was  a  case  of  several  trustees.  In  this  case  Lord  Louqhbobough 
says:  ^ There  was  more  opportunity  for  that  species  of  management 
which  does  not  betray  itself  much  in  the  conduct  and  language  of  the 
party,  llrhen  several  trustees  are  acting  together.  I  am  sorry  to  say 
there  is  greater  negligence  where  there  is  a  number  of  trustees. ' " 

This  entire  extract  seems  to  me  directly  applicable  to  the  case  of 
a  school  director  taking  a  contract  from,  the  district  board,  like  the 
one  under  consideration. 

The  general  subject  is  also  fully  considered  in  a  late  edition  of 
Story  on  Agency,  with  notes  by  Bedfield  and  Herrick.  See  §  210 
€t  esq.  On  page  251,  in  the  notes,  the  case  of  the  Aberdeen  Bailwof 
Go.  V.  Blaikie,  decided  by  the  house  of  lords  in  1854,  is  referred 
to,  and  it  is  also  directly  applicable.  It  arose  upon  a  contract  by  a 
manufacturer  to  supply  iron  furnishings  to  a  railway  company  of 
which  he  was  director  or  chairman  at  the  date  of  the  contract 
Lord  Orakwobth,  in  delivering  the  opinion  of  the  court,  says:  ^'A 
•corporate  body  can  act  only  by  agents,  and  it  is  of  course  the  duty 
•of  th^se  agents  so  to  act  as  best  to  promote  the  interests  of  the  cor- 
poration whose  affairs  they  are  conducting.  Such  an  agent  has 
•duties  to  discharge  of  a  fiduciary  character  toward  his  principal, 
and  it  is  a  rule  of  universal  application,  that  no  one  having  such 
duties  to  discharge  shall  be  allowed  to  enter  into  engagements  in 
which  he  has  or  can  have  a  personal  interest  confiicting,  or  which 
•possibly  may  confiict,  with  the  interests  of  those  whom  he  is  bound 
to  protect.  So  strictly  is  this  principle  adhered  to,  that  no  question 
is  allowed  to  be  raised  as  to  the  fairness  or  unfairness  of  a  contract 
so  entered  into.  It  obviously  is  or  may  be  impossible  to  demon- 
strate how  far,  in  any  particular  case,  the  terms  of  such  a  contract 
have  been  the  best  for  the  cestui  que  trust  which  it  was  possible  to 
•obtain.     It  may  sometimes  happen  that  the  terms  on  which  a 
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trustee  has  dealt;  or  attempted  to  deal,  with  the  estate  or  interests 
of  those  for  whom  he  is  a  trustee,  have  been  as  good  as  oonld  have 
been  obtained  firom  any  other  person;  they  may  even  at  the  time 
have  been  better.  But  still  so  inflexible  is  the  rule  that  no  inquiry 
on  that  subject  is  permitted.  The  English  authorities  on  this  sub* 
ject  are  numerous  and  uniform.'' 

In  the  case  of  The  PeapU  y.  The  Township  Board  of  Overyseel, 
11  Mich.  222,  the  court  applied  the  same  principle  to  a  contract  for 
the  construction  of  some  public  works  for  several  towns,  which  was 
let  by  a  **  harbor  committee,"  acting  for  the  towns,  to  several  con- 
tractors,  a  portion  of  whom  were  members,  though  a  minority,  of 
the  committee,  and  participated  in  the  proceeding& 

M  AKKIXG,  J.,  said :  **  All  public  officers  are  agents,  and  their  offi- 
cial powers  are  fiduciary.  They  are  trusted  with  public  functions 
for  the  good  of  the  public — to  protect,  advance  and  promote  its 
interests,  and  not  their  own.  And  a  greater  necessity  exists  than 
in  private  life  to  remove  from  them  every  inducement  to  abuse  the 
trust  reposed  in  them,  as  the  temptations  to  which  they  are  some- 
times  exposed  are  stronger,  and  the  risk  of  detection  and  exposure 
is  less."  And  again  he  says:  ^'We  think  it  no  exception  to  the 
rule  we  have  stated,  that  all  the  contractors  were  not  members  of 
the  board  of  freeholders,  or  that  those  who  were  members  were  a 
minority  of  the  board.  The  rule  would  not  amount  to  much  if  it 
oould  be  evaded  in  any  such  way.  It  might  almost  as  well  not  exist 
IS  to  exist  with  such  an  exception.  The  public  would  reap  little  or 
no  benefit  from  it" 

The  opinion  of  Ghbistiancy,  J.,  also  comments  on  the  same 
point,  and  shows  very  clearly  the  danger  to  be  apprehended  if  such 
contracts  were  permitted,  not  only  from  the  direct  power  of  the 
con^j  actors  as  members  of  the  boud,  but  also  from  their  infiuence 
npoj  the  other  members.  And  it  is  obvious  that  this  latter  species 
of  infiuence  is  equally  to  be  apprehended,  even  though  the  contract- 
ing member  does  not  act  as  a  member  of  the  board  in  letting  the 
contract. 

It  appears  in  this  case  that  the  plaintiff  participated  in  the  pro* 
oeedings  to  let  the  contract.  The  notice  for  proposals  was  signed 
by  him'  as  director.  He  did  not  actually  sign  the  contract  as  a 
member  of  the  board,  but  the  evidence  leaves  no  doubt  that  he 
actively  exerted  himself  to  secure  it  The  clerk  testifies  that  it  was- 
Btgned  by  the  other  members  at  the  plaintilPs  importunity,  and  thai 
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plaintiff  flew  into  a  rage  when  the  olerk  objected  to  signing  it  We 
do  not  intimate  that  it  wonld  make  any  difference,  even  if  it  did  not 
appear  that  plaintiff  acted  at  all  as  a  member  of  the  board  in  the 
transaction,  or  used  any  effort  to  influence  the  others.  But  here  it 
appears  that  he  did  boili ;  and  the  case  is  clearly  within  the  princi- 
ple supported  by  the  decisions  above  referred  to. 

Our  statute,  which  was  jn  force  at  the  time,  declaring  that  **  all 
words  purporting  to  give  a  joint  authority  to  three  or  more  public 
officers  or  other  persons,  shall  be  construed  as  giving  such  authority 
to  a  majority  of  such  officers  or  other  persons,"  etc.,  does  not  affect 
the  result  It  would,  of  course,  enable  the  majority  of  the  board  to 
act  and  make  a  valid  contract,  in  the  absence  or  against  the  vote  of 
the  minority.  But  it  had  no  design  to  abrogate  the  general  prin- 
ciple above  referred  to,  and  allow  the  minority  to  place  themselves 
in  positions  where  their  interests  are  in  conflict  with  their  official 
duties,  and  secure  contracts  for  themselves  from  the  majority. 

In  the  case  in  Michigan,  although  the  contract  had  been  fully 
executed  by  the  contractors,  the  court  held  it  void  as  against  public 
policy,  and  refused  to  issue  a  mandamus  to  compel  the  town  to  issue 
bonds  in  payment  We  have  not  in  our  library  the  original  report 
containing  the  English  case  above  referred  to,  so  that  we  do  not 
know  what  was  the  nature  of  the  action,  or  how  the  question  arosci. 
But  the  note  from  which  we  quoted  states  that  the  house  of  lords 
held  that  the  contract  ''was  invalid,  and  not  enforceable  against 
the  company." 

Still,  there  seems  ground  for  a  distinction  between  contracts 
which  are  held  to  be  against  public  policy,  merely  on  account  of 
the  personal  relations  of  the  contractor  to  the  other  parties  in  inter- 
est, and  those  which  are  void  because  the  thing  contracted  for  is 
itself  against  public  policy.  In  the  latter  class  the  parties  acquire 
no  rights  which  can  be  enforced  either  in  the  courts  of  law  or 
equity.  But  in  the  former,  the  thing  contracted  for  being  in  itself 
lawful  and  beneficial,  it  would  seem  unjust  to  allow  the  party  who 
may  be  entitled  to  avoid  it,  to  accept  and  retain  the  benefit  without 
any  compensation  at  alL  And  it  is  accordingly  held,  in  all  those 
coses  where  agents  or  trustees  empowered  to  sell  attempt  to  pur- 
chase for  their  own  benefit,  not  that  the  sales  are  absolutely  void 
and  pass  no  title,  but  that  they  may  be  avoided  by  the  principal, 
who  may  have  them  set  aside  in  equity,  if,  after  a  knowledge  of  the 
facts,  he  so  elect    Story  on  Agency,  above  cited,  page  246,  note  2. 
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In  such  oaaes  the  trustee  or  agent,  if  the  sale  or  contract  were 
avoided^  would  get  his  money  back.  The  principal  could  not  take 
the  money  and  avoid  the  sale  too. 

And,  perhaps,  the  true  theory  is,  that,  in  all  cases  where  the  prin- 
ciple we  have  discussed  is  applicable,  the  contract  is  rather  voidable 
in  equity  at  the  option  of  the  principal  than  absolutely  void  at  law. 
So  that,,  in  a  case  ,like  this,  the  defense  would  be,  under  the  present 
practice,  an  equitable  one. 

Undoubtedly  in  such  cases  the  principal,  having  ftill  knowledge 
of  all  the  facts,  may  aflSrm  the  contract  And  if  he  should  do  so, 
it  would  become  binding.  If  it  had  been  fblly  executed  by  the  con- 
tracting party,  and  the  principal  should,  knowing  all  the  facts,  elect 
to  accept  and  retain  the  benefit  of  it,  he  might  be  held  to  have 
thereby  ratified  it,  according  to  all  its  terms  and  conditions.  And 
where  it  had  not  been  so  executed,  but  had  been  partially  ftilfilled, 
and  he  elected  to  accept  and  retain  such  partial  benefit,  he  might 
become  liable,  on  a  quantum  meruit^  upon  the  same  principles  as  in 
other  cases. 

But  it  appears  here  that  the  contract  never  was  fulfilled  by  the 
plaintifEl  The  district,  after  expending  a  considerable  sum  to  com- 
plete the  school-house,  used  it  and  gave  the  plaintiff  an  order  for 
1175.00.  If  upon  these  facts  he  had  any  claim  upon  them,  it  would 
have  been  upon  a  quanium  meruity  as  the  contract  was  not  so  legally 
binding  on  the  district  that  their  neglect  to  comply  with  it  con- 
stituted a  sufficient  excuse  for  the  plaintiff's  non-fblfiUment.  As 
this  claim  on  a  quatUum  meruit^  if  any  existed,  was  long  since 
barred  by  the  statute  of  limitations,  and  as  this  action  can  be  main* 
^dned  only  on  the  contract,  it  cannot  be  sustained* 
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Tmi  AnrAPOUB  avd  Blkbidgb  Bahaoad  Ooxpaht,  appenm^ 
r.  Tmi  Pbbbidkht  akd  Dibbo^bb  of  thb  Balkdcobb  Fna 

IVBUBANOB  OOXPAKT. 

Mn  iiuwranee — wtutrueUon  ^  poUe^. 

Hie  Baltiiiiare  Flra  Infamioe  Co.  iflsaed  »  poli<7  of  insnmioe  to  »  nSlway 
eompuij,  iBmuing  **  two  Murphj  ft  AlUwm  iMMoenger  ean,  Mfi^oiiMl  in  car 
house  No.  1,  and  engine  J.  H.  Nicholeon,  eonkUned  in  eng^e-honae  No.  9.** 
One  of  the  can  and  the  engine,  described  in  the  policy,  baring  been  anba^ 
quentlj  damaged  hj  fire  while  making  a  regolar  trip  on  the  line  of  the 
lail way ,  in  an  action  on  the  policy,  AM,  that  the  words  "  contained  in  "  were 
designed  to  restrict  the  risk  to  the  property,  while  actually  inside  of  the 

.  car  and  engine-houses,  specified  in  the  policy ;  and  that  the  laOway  eooi . 
pany  could  not  recorer  for  the  loss. 

Action  on  a  policy  of  inBuranoe  against  fire.    The  ftMrts  are  stated 
in  the  opinion. 

The  phuntifb  prayed:  L  That  they  were  entifled  to  re 
oover,  although  the  burning  ocourred  while  the  oar  and  engine 
were  outside  of  the  house  designated  in  the  policy,  and  engaged  in 
the  usual  business  of  the  road.  S.  That^  the  first  jirayer  having 
oeen  granted,  the  amount  of  the  recorery  should  be  the  actual  loss» 
not  exceeding  the  amount  specified  in  the  policy,  with  interest  The 
prayers  were  not  granted ;  judgment  was  rendered  for  the  defend* 
ant;  plaintiff  appealed. 
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Alex.  RandaU  and  Thomas  Donaldson,  for  appellant,  argccd  that 
a  liberal  construction  should  be  put  upon  the  policy;  and  that  the 
words  ^'contained  in'' were  merely  descriptiYe,  and  not  restrictive^ 
and  cited  Davison  di  Lt/mingion  y.  Washington  Fire  Ins.  Co.,  30  &f  d. 
91 ;  FUchburg  R.  B.  Co.  y.  Charlesiown  Mut.  Ins.  Co.,  7  Gray,  64 ; 
AUeny.  CharUstown  Mut.  Ins.  Cio^  5  id.  384;  Gloucester  Manuf. 
Co.  Y.  How.  Fire  Ins.  Co.t  id.  497 ;  Crosby  r.  franklin  Ins.  Co.,  id. 
504 ;  Maryland  Ins.  Co.  y.  Bossiere,  9  O.  &  J.  121 ;  AUegre  y.  Mary- 
land  Firi  Ins.  Co.,  6  H.  &  J.  408 ;  Baltimore  Eq.  8oc  y.  Jolly,  1 
id.  295 ;  Plusnix  Jns.  Co.  y.  Cochrane,  57  Penn.  143 ;  City  Ins.  Co. 
Y.  McLaughlin,  53  id.  487 ;  Merrick  v.  Oermania  Co.,  54  id.  282 ; 
Cumberland  Valley  Mut.  Pro.  Co.  y.  Schett,  29  id.  31 ;  WaU  y.  Han. 
Ins.  Co.,  14  Barb.  383 ;  Dole  v.  Marine  Ins.  Co.,  6  Allen,  385 ;  Bath 
Y.  City  Ins,  Co.,  6  McLean,  324 ;  Beebe  y.  Hartford  Ins.  Oo.^  25 
Conn.  51 ;  Stoh^  y.  Cox,  38  Eng.  L.  &  Eq.  Bep.  437,  and  others. 

&  Teackls  WaUis  and  WUliam  Schley,  for  appellee,  argued  that 
the  phrase  '' contained  in**  was  restrictive,  not  descriptive,  and 
dted  Moadinger  v.  Mechaniaf  Fire  Ins.  Co.,  2  Hall,  490 ;  Boynton 
Y.  Clinton  and  Essex  Ins.  Co.,  16  Barb.  254 ;  Bailroad  Co.  v.  Charles* 
town  Mut.  Ins.  Co.,  7  Gray,  64 ;  Lycoming  Co.  Ins.  Co.  v.  Updegraff, 
40  Pa.  321 ;  Bipley  v.  JBtna  Ins.  Co.,  30  N.  T.  136 ;  BuU  y.  Schu- 
terthy  2  Md.  38 ;  1  Starkie's  Ev.  404-416 ;  Parsons  on  Mercantile 
Law,  494 ;  Duer  on  Insuranoe,  176, 182. 

Grason,  J.  On  the  26th  day  of  January,  in  the  year  1864,  the 
appellant  procured  its  buildings  and  certain  cars  and  engines  to  be 
insured  by  the  appellee,  and  among  the  property  thus  insured  were 
two  Murphy  &  Allison  passenger  cars,  "contained  in  car-house 
marked  No.  1,"  and  engine  Joseph  H.  Nicholson,  *^  contained  in  the 
engine-house  marked  No.  2.''  After  the  insurance  one  of  the  Mur- 
phy &  Allison  cars  thus  insured  was  entirely  destroyed,  and  the 
engine  Joseph  H.  Nicholson  was  greatly  damaged  by  fire,  while  on 
the  line  of  the  railroad  of  the  appellant  making  one  of  its  regular 
trips,  between  Annapolis  and  the  Junction.  For  the  damage  sus- 
tained the  appellant  sued  the  appellee,  and,  the  judgment  being 
against  it,  this  appeal  was  taken.  The  only  question  presented  by 
the  record,  which  we  consider  material  to  the  decision  of  the  case,  is, 
whether  the  car  and  engine  in  question  were  covered  by  the  policy 
•f  inaorance  when  out  of  the  car-house  and  engine-house  described 
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in  the  policy.  It  was  nrged  by  the  oounael  for  the  appellant  that 
the  words  ** contained  in^  were  need  as,  and  intended  to  be,  merelj 
descriptiye  of  the  car  and  engines  covered  by  the  policy,  and  were 
not  intended  to  limit  the  risk  of  the  appellee  to  the  time  during 
which  the  cars  and  engines  were  actnally  in  the  car  and  engice* 
houses.  To  support  this  argument,  the  fisu^t  that  the  cars  and 
engines  designed  to  be  covered  by  the  policy  were  all  brought 
together  at  the  Annapolis  depot,  and  were  in  the  car  and  engine-^ 
houses  at  the  time  of  the  survey,  was  relied  upon.  It  wil>,  however, 
be  seen  that  the  car-house  was  not  capable  of  holding  aU  the  cars 
at  the  same  time,  and  that  one  of  them  was  not,  in  &ct,  in  the  car- 
house  at  that  time.  Nor  were  the  words  *^in  the  engine-house  No. 
2"  requisite  to  describe  the  engines,  for  the  appellant  had  but  the 
three,  and  they  were  designated  by  names,  by  which  they  could  be 
accurately  described,  and  by  which  they  were  insured.  We  think  * 
that  the  terms  used  in  the  policy  were  intended  for  something  more 
than  a  mere  description  of  the  property,  and  that  they  must  be  con  • 
strued  as  a  limitation  upon  the  risk  assumed.  But  it  was  asked 
how  the  words  **  contained  in  the  car-house  marked  No.  1 "  could  be 
construed  to  limit  the  risk  to  the  time  when  the  cars  were  actually 
in  the  car-house,  when  it  appeared  that  the  car-house  could  not  ooz  ^ 
tain  all  the  cars  which  were  covered  by  the  policy.  This  questiout 
we  think,  is  easily  answered.  The  intention  of  the  railroad  com- 
pany was  evidently  to  insure  their  buildings  and  their  contents 
against  fire,  there  being  much  greater  danger  of  fire  to  their  build- 
ings, located  in  a  city  and  surrounded  by  other  buildings,  than  to 
their  trains  upon  the  road  and  in  charge  of  conductors  and  brake- 
men.  While  some  of  the  cars  which  were  insured  were  in  uae^ 
others  were  not;  but  each  car,  in  its  turn,  took  its  place  in  the  ear- 
house,  and,  while  actually  contained  therein,  was  covered  by  the 
policy:  so  that,  by  the  terms  of  the  contract,  the  appellee  would 
have  been  liable  for  all  damage  by  fire  to  any  of  the  insured  cars 
or  engines,  which  might  have  occurred  while  they  were  actually  in 
the  oar  or  engine-house.  In  construing  contracts  of  insurance, 
the  courts  will  give  effect  to  the  intention  of  the  parties,  to  be 
gathered  from  the  terms  of  the  contract  itself,  if  not  incon- 
sistent with  the  established  rules  of  law.  Patapsco  Insurance 
Company  v.  Briscoe,  7  6.  and  J.  294;  Maryland  Insurance 
Company  v.  Bossiere,  9  id.  121;  National  Fire  Insurance  Oom^ 
pany  of  Baltimore  v.  Crane,  16  Md.  260.     And  every  fiact  and 


OCTOBER  TEEM,  186».  115 

Qaxdner  ▼•  Menitt. 

declaration  in  the  contract  most  be  conaidered  as  the  result  of  the 
design  or  agreement  of  the  parties.  16  Md.  260.  By  oonstm- 
ing  the  words  ^* contained  in'*  as  a  limitation  of  the  risk  assumed, 
we  give  effect  to  all  the  terms  of  the  contract  and  to  the  intention 
of  the  contracting  parties,  as  fiar  as  it  can  be  gathered  from  the 
contract  itself;  and  we  think  this  constniction  is  ftilly  warranted 
by  the  cases  of  Boynian  t.  Clinton  and  Essex  Ins.  Co.,  16  Barb. 
258,  I^ois  an4  another  y.  Springfield  Fire  and  Marine  Insur* 
once  Company,  10  Oray,  159,  and  Lycoming  County  Insurance  Com^ 
pany  t.  Updegraff,  40  Penn.  322. 

As  this  view  of  the  case  is  condusive  against  the  appellants  right 
to  recover,  the  court  below  was  right  in  rejecting  the  first  prayer. 
The  second  prayer  was  also  properly  rejected  as  a  consequence  of 
the  rejection  of  the  first,  as  well  as  because  it  asked  the  court  to 
instruct  the  jury  that  the  railroad  company  was  entitled  to  recoyer 
the  amount  of  its  loss  with  interest  from  the  time  when  the  demand 
for  payment  was  made,  when,  by  the  terms  of  the  contract,  the  loss 
was  to  be  paid  tenYAtn  sixty  days  after  notice  and  proof  thereof 

As  the  judgment  of  the  court  below  will  be  aflbmed,  it  is  unneces- 
sary to  notice  the  points  raised  by  the  exceptions  of  the  appellee. 

Judgm^  affirmed. 
BoBiKSOK,  J.,  dissented. 


Oabdvxb,  Ouardian,  et  aL,  appellants^  t*  MsBBinL 

(nMd.TB.) 

Gift^whenperfeeteA, 

The  deelantioii  of  an  intentioii  to  give,  followed  bj  dellTexy  of  the  snljeel- 
mUter  of  the  intended  gift  to  a  tiailee,  for  the  benefit  of  the  donee,  oob> 
stitntes  a  perfected  gift. 

a  giAndmother  of  serend  grandchildren,  having  stated  that  **  she  was  going  te 
put  mone7inthebank  for  her  granddiildren,"  deposited  yarioos  sums  of 
SMmej  in  the  laTlngs  bank  to  the  credit  of  the  gmndchildien,  and.  In 
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mooozdanoe  with  the  bj-lawBof  the  bank  relatiye  to  deposits  by  parents  and 
guardians,  eaused  them  to  be  made  subject  to  her  own  order  or  that  of  her 
daughter.  On  the  death  of  the  grandmother,  her  own  daughter  became 
executrix  of  the  estate,  and  withdrew  said  sums  of  money  from  the  savings 
bank  and  administered  them  as  part  of  the  estate  In  a  suit  to  obtain  as 
accounting  of  the  moneys  so  withdrawn  and  administered,  held,  that  'iie  de- 
posits were  perfected  gifts,  only  liable  to  be  withdrawn  for  the  exclusive 
benefit  of  the  donees,  the  grandcliildren. 

Bill  to  obtain  an  acconnting  of  moneys  wrongfully  adminiBtered 
by  an  executrix.    The  facts  are  stated  in  the  opinion  of  the  court 

B,  (7.  Presstman  and  8.  Hackle  WaUiSf  for  appellants,  argued 
that  the  grandmother  had  made  the  deposits  as  gifts  to  the  children, 
although  she  had  reserved  control  over  them,  and  cited  Adams' 
Equity,  80;  Cox  t.  Spring,  6  Md.  274;  2  Bed!  on  Wills,  317,  318; 
HUls  T.  Hais,  8  Mees.  &  Wels.  401 ;  Edwards  t.  JmeSy  13  Gond.  Eng. 
Oh.  377 ;  Mory  y.  Michadj  18  Md.  227 ;  KUpin  r.  Eilpin,  1  Mylne 
ft  Eeene,  520 ;  Fartescue  t.  Bamdt,  8  Oond.  Eng.  Oh.  208,  and 
others. 

Thomas  Rowland  and  E.  O.  Kilboumy  for  the  appellee,  argued 
that  the  funds  still  remained  in  the  legal  and  equitable  ownership 
of  the  depositor,  and  cited  Pennington  v.  Oittings,  2  O.  ft  J.  208 ; 
Ificherson  v.  Niekerson,  28  Md.  327 ;  Hitch  v.  DaviSj  3  Md.  Oh. 
Dec  266 ;  Uumpson  t.  Dorseg,  4  id.  149;  Cox  t.  Spring,^  Md.274. 

Maulbby,  J.  Susanna  A.  Merritt,  the  grandmother  of  the  appel* 
lants  (complainants  below),  John  G.  Gardner,  Mary  V.  Livingston, 
(formerly  Gardner),  Frances  0.  Gardner,  Helen  M.  (Gardner  and 
Emma  S.  Gardner,  deposited,  during  her  life,  sundry  sums  of  money 
in  the  Savings  Bank  of  Baltimore^  to  the  credit  of  these  complain- 
ants, having  caused  accounts  to  be  opened  in  the  bank  in  the  name 
of  each  of  them,  as  a  minor,  and  containing  immediately  after  the 
name  of  the  infant,  the  words,  ^  subject  to  the  order  of  Susanna  A« 
Merritt  or  Susanna  Merritt"  To  these  accounts  she  commenced 
on  September  4th,  1860,  to  make  deposits,  and  continued  during  the 
years  1861, 1862, 1863, 1864  and  1865,  to  November  13th,  depositing 
equal  sums,  within  a  small  fraction,  to  each  account,  and  altogether 
io  the  amount,  with  the  interest  accrued  and  credited,  when  due^  to 
Moh,  of  11,303.05. 
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In  December^  1865>  she  died,  and  after  her  death  all  iheae  moneyi 
were  withdrawn  from  the  bank  by  the  appellee,  and  subsequently 
were  claimed  by  her  as  belonging  to  the  estate  of  Susanna  A. 
Herritt. 

The  question  is,  whether  these  moneys  became,  when  deposited 
by  the  grandmother,  perfected  gifts  to  the  grandchildren,  to  whose 
account  she  had  deposited  them,  or  whether  they  remained,  after 
the  deposits,  the  property  of  the  grandmother — whether  the  gifts 
were  perfected,  or  whether  the  facts  manifest  an  intention  to  giye  in 
future — whether  the  acts  of  making  the  deposits,  under  all  the 
proof  in  the  cause,  divested  the  grandmother  of  her  title  to  the 
moneys,  and  vested  the  same  in  the  infants. 

The  vice  chancellor,  in  the  case  of  Huglies  v.  Stubbs,  1  Hare,  479, 
says :  '^  The  result  of  the  cases  is,  that  the  court  looks  into  the  nature 
of  the  transaction,  and  determines,  from  the  nature  of  the  trans- 
action, what  the  effect  of  it  shall  be  in  divesting  the  owner  of  the 
property  to  which  it  relates."  Before  the  moneys  were  deposited^ 
they  weie  the  property  of  Mrs.  Merritt  The  proof  is,  that  some 
time  in  or  about  the  date  at  which  she  commenced  to  make  these 
deposits —  the  date  not  definitely  fixed  by  the  witness — he  declared 
that  she  **  was  going  to  put  the  money  in  bank  for  the  children.^ 
She  did  put  money  in  bank,  and  caused  it,  when  she  so  put  it,  to  be 
entered  to  the  credits  or  accounts  of  the  several  children.  The 
Sd  section  of  the  charter  of  the  Savings  Bank,  and  the  1st  and 
7th  of  the  by-laws,  contained  in  the  record,  serve  to  show  the 
character  and  intent  of  the  acts  of  deposit  by  Mrs.  Merritt.  The 
corporation  was  empowered  to  receive  from  any  person  or  persons 
any  deposits  of  money,  and  to  invest  the  same  in  public  stocks,  or 
other  securities,  and  to  allow  interest,  and  to  divide  surplus  profits. 
It  was  organized  and  incorporated  for  the  purpose  of  receiving  such 
Anall  sums  of  money  as  are  the  profits  of  industry  and  economy,  or 
legacies,  or  donations  to  widows,  children,  and  others,  etc. 

Guardians  may  deposit  for  the  benefit  of  their  wards,  and  parents 
for  the  benefit  of  their  children,  and,  if  desired  at  the  time  of  deposit, 
'Subject  the  same  to  the  control  of  such  guardian  or  parent.  Mrs. 
Merritt  most  be  presumed  to  have  had  knowledge  of  these  provis- 
ions. She  acted  on  them  by  depositing  money  for  the  benefit  o/ 
her  grandchildren,  and  subjected  the  same  to  the  order  of  herseU^ 
or  of  her  daughter,  the  appellee.  It  is  maintained  by  the  appellee 
that  the  moneys  deposited  did  not  become  thereby  the  property  id 
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tihe  seyeral  infants,  in  whose  names,  or  to  whose  acconnts  they  wexe 
deposited,  because  they  remained,  by  force  of  the  words,  **  subject  to 
the  order  of  Susanna  A.  Merritt  or  Susanna  Merritt,''  the  property 
of  the  donor;  that  these  words  explained  and  limited  the  acts  of 
deposit  to  the  effect  of  a  declaration  of  an  intention  to  give  in  ftature 
In  the  absence  of  those  words,  it  would  be  hardly  contended  that 
the  declaration  of  an  intention  to  give,  followed  by  actual  deliyery 
of  the  subject-matter  of  the  intended  gift,  to  a  bailee, /or  the  benefit 
of  the  donee,  did  not  constitute  a  perfected  gift  A  gift  is  inopera- 
tive without  deliyery.  To  be  valid,  it  "  can  have  no  reference  to 
the  future,  but  must  go  into  immediate  and  absolute  effect.  To  the 
perfection  of  a  parol  gift  of  a  chattel,  delivery  is  essential,  and 
without  actual  delivery  no  title  passes.''  Nickersan  v.  Ifickereon,  28 
Md.  332.  The  delivery  may  be  to  the  donee,  or  trustee,  or  guardian 
acting  for  the  donee,  or  to  any  bailee  of  the  donee.  All  these  con- 
ditions were  met  in  this  case.  The  money  was  delivered  by  the 
donor  to  the  bank,  as  bailee  of  the  infEUits,  by  the  direction  of  the 
donor,  that  it  should  be  entered  to  their  credit  in  accounts  standing 
open  in  their  names.  The  words  which  are  supposed  to  explain  and 
qiialify  these  acts  of  the  donor  are  not,  in  our  opinion,  justly  liable 
to  that  interpretation,  but  are  to  be  interpreted  in  reference  to  the 
language  of  the  by-law  referred  to.  Guardians  and  parents  may 
deposit /or  the  tene/it  of  their  wards  and  children^  and  subject  the 
deposits  to  the  control  of  the  guardians  or  parents.  The  deposits, 
when  made  by  Mrs.  Merritt,  were  for  the  benefit  of  her  grand- 
children. The  delivery  to  the  bank  for  the  benefit  of  the  grand- 
children was  a  perfected  gift  to  them,  and  the  control,  by  her  or 
her  daughter,  retained,  was  such  control  as  is  contemplated  by  the 
by-law  —  a  control  for  the  benefit  of  those  to  whose  use,  or  whose 
benefit,  the  money  was  delivered  —  such  control  as  might  be  neoes- 
sary  to  the  protection  of  the  interest  of  the  donees,  and  of  the  same 
nature  as  a  guardian  might  exercise  for  the  benefit  of  his  ward, 
and  not  such  control  as  would  pertain  to  a  continuing  legal  power 
and  dominion  over  it — which  would  leave  the  donor  a  locus 
penitentia. 

This  construction  of  the  effect  of  the  words  in  question  is  sus- 
tained by  a  review  of  all  the  facts  in  the  case.  It  is  in  proof,  that, 
in  1858,  Mrs.  Merritt  made  a  will ;  she  devised  all  her  property  to 
her  living  children,  the  mother  of  the  complainants  being  then  dead« 
and  excluded  firom  all  benefit  of  her  estate  these  children  of  her  dead 
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daughter.  The  estate  which  she  so  devised  had  been  giren  to  her 
by  all  her  children^  including  the  then  living  mother  of  the  com- 
plainantSy  by  deed  in  1846.  In  1860,  she  commenced  to  deposit 
small  samsy  the  products  of  the  very  property  conveyed  to  her,  in 
the  savings  bank,  in  the  name  and  to  the  account  of  each  of  these 
excluded  grandchildren.  Prior  to  that  time,  she  had  been  in  the 
habit  of  giving  to  the  mother^  during  her  life,  or  to  the  Mher  of 
these  children,  twenty-five  dollars  per  month.  She  declared  her  in- 
tention to  stop  giving  it  to  the  father,  and  to  put  it  in  the  bank  for 
the  children.  There  is  proof  that  she  had  stopi)ed  giving  it  to  the 
father,  and  had  invested  it  in  bank  for  the  children — that  she 
wished  them,  and  not  their  father,  to  have  it  It  appears,  from  the 
accounts  in  evidence,  that  she  deposited,  to  the  account  of  each  of 
the  five  children,  five  dollars  per  month,  uniformly,  in  the  earlier 
periods  of  the  deposits,  and  generally  at  other  times,  though  some- 
times increasing  and  sometimes  diminishing  the  monthly  deposit 

There  is  in  the  record  no  evidence  of  any  intent  on  the  part  of 
Mrs.  Merritt  to  do  any  future  act  touching  this  money,  after  that  of 
depositing  it  in  the  savings  bank,  for  and  in  the  names  of  her  grand- 
children. That  she  did  not  intend  the  act  of  deposit  as  a  delivery 
for  the  use  of  the  infants,  when  done,  but  that  she  then  intended  a 
fhtnre  perfection  of  the  gift,  is  an  inference  sought  to  be  drawn  by 
the  appellee's  counsel  firom  the  words,  "  subject  to  order,"  etc.,  only. 
During  the  same  period,  when  she  was  making  these  deposits  in  the 
names  of  her  grandchildren,  she  was  also  making  similar  deposits 
in  the  same  bank  in  her  own  name ;  that  is,  she  was  depositing  to 
separate  accounts  in  the  name  of  each  of  the  grandchildren,  and  at 
the  same  time  to  a  separate  account  in  her  own  name,  which  had 
been  opened  long  before,  in  1856,  and  was  continued  until  her  death. 
If  she  intended  that  all  the  moneys  were  her  own,  and  deposited  to 
her  own  credit,  it  is  hard  to  conceive  her  purpose  in  requiring  five 
accounts  to  be  kept,  one  in  the  name  of  each  of  the  infants,  and  a 
sixth  in  her  own  name.  It  is  argued  that  her  purpose  was  to  indi- 
cate thereby  an  intent  to  make  future  gifts  of  the  moneys  to  the 
children,  but  there  is  no  proof  on  which  the  argument  can  rest 
The  effect  of  the  deposits  was  either  to  make  the  money  deposited 
the  right  of  the  in&nt  in  whose  name  it  was  deposited,  or  the  effect 
of  the  words  ^^  subject  to  her  order ''  was  to  retain  to  her  the  legal 
pow«r  and  dominion  over  it,  and  to  continue  it  her  own,  as  abso- 
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lutely  as  if  she  had  not  caused  it  to  be  deposited  in  the  name  of  the 
infEints,  and  the  multiplicity  of  accounts  was  without  any  meaning- 

*^  If  the  donor  has  perfected  his  gift  in  the  way  which  he  intended, 
00  that  there  is  nothing  left  for  him  to  do,  and  nothing  which  he 
has  authority  to  countermand^  the  donee's  right  is  enfordble  as  a 
trust"    Adams'  Equity  (marg.)^  79. 

''  In  every  case  the  general  purpose  and  intention  of  the  donor, 
and  not  the  use  of  one  particular  term  or  another,  will  decide  the 
question  of  whether  a  party  does  or  does  not  takd  in  a  fiduciary 
character."    Hill  on  Trustees  (marg.),  66. 

We  think,  in  this  case,  that  the  donor  had  perfected  her  gifts,  and 
had  no  design  to  countermand  them,  and  that  the  right  of  the  do* 
nees  is  enforcible,  as  a  trust,  against  this  defendant,  who,  in  the 
words  of  the  fiye  distinct  receipts  signed  by  her,  receired  firom  the 
savings  bank  the  moneys  for  the  complainants,  naming  each ;  who 
made  some  of  the  deposits  at  the  request  of  her  mother,  who  is 
shown  by  the  proof  to  have  been  ftilly  cognizant  of  all  her  mother's 
acts  and  intentions  in  this  respect,  and  who  signed  the  receipt  for 
the  money  standing  to  the  separate  account  of  her  mother,  as  exeo> 
atrix. 

The  cases  in  2  Gill  &  Johns.  208;  3  Md.  Ch.  Dec  266;  4  id. 
149,  and  6  Md.  274,  are  all  cases  in  which  the  gifts  had  not  been 
perfected,  and,  in  that  respect,  distinguishable  firom  this. 

The  view  which  we  take  of  this  case  is  supported  by  those  of  Lord 
BBOuaHAM,  in  KUpin  v.  Kilpin  and  KUpin  v.  Lamb,  1  Mylne  ft 
Keene,  520  (7  Oond.  Eng.  Ch.  R,  150). 

We  have  not  adverted  to  some  of  the  questions  discussed  by  coun- 
sel, in  their  able  arguments,  particularly  to  the  competency  of  the 
evidence  of  Mr.  Baldwin,  which  was  excepted  to,  because  we  have 
not  found  it  to  be  necessary  to  the  decision  of  the  cause. 

We  are  of  opinion  that  tiie  complainants  are  entitled  to  a  decree 
for  the  several  amounts  of  money  which  the  appellee  withdrew  flx>m 
the  savings  bank  of  Baltimore,  and  which  stood  to  the  credit  of  each 
at  the  time  of  such  withdrawal,  and  to  interest  thereon  firom  the 
21st  December,  1865,  the  date  of  the  withdrawal. 

The  decree  will,  therefore,  be  reversed,  and  the  cause  remanded^ 
that  a  decree  may  be  passed  in  conformity  with  the  opinion  of 
M>urt 

Dearm  rm>er99d  a$id  cause  remandmL 
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Bbadlbt,  appdlanty  v.  The  Potomac  Fisb  Ihsubastob  Oa 

(tt  Md.  108.) 
F9re  imwranee — oamtrticUon  {f/poU^, 

Vbib  PotonmeFiie  Insarance  Company  iaeued  its  policy  of  influrance  to  B.»  stipi 
nlating  therein  that  the  company  would  pay  all  Ices  to  the  property  insared 
lesolting  from  fire,  and  not  exceeding  the  amount  ipecified,  during  one  year 
from  the  date  of  the  policy.  There  were  further  proyieionB  in  the  policy, 
expressly  proTiding  tliat  the  company  should  not  be  held  liable  under  the 
policy  until  the  premium  in  full  was  actually  paid,  and  tliat,  if  the  premium 
was  not  paid  within  fifteen  days  from  the  date  of  the  poli<7,  it  should  be 
null  and  void.  A  loss  by  fire  occurred  to  the  property  coTcred  by  the  insur* 
ance  after  the  dellyery  of  the  policy,  but  befo&e  the  premium  was  paid  an^i 
before  the  expiration  of  the  "  fifteen  days."  The  insured,  whUe  the  fifteen 
days  were  still  unexpired,  tendered  the  amount  of  the  premium  and  claimed 
Indemnity  for  the  loss.  HM,  that  actual  payment  of  the  premium,  not 
only  within  the  **  fifteen  days  "  InU  before  lou,  was  necessary  to  render  the 
company  liable  under  the  policy,  and  that  the  holder,  not  having  fulfilled 
the  conditions,  could  not  recoTcr  for  the  loss. 

AcTiOK  on  a  policy  of  insnrance  against  fire.  The  action  waa 
originally  commenced  in  the  superior  court  of  Baltimore,  but,  upon 
^application  of  the  defendant,  it  was  removed  to  Howard  county, 
"^e  facts  appear  in  the  opinion  of  the  court 


John  H.  Thomas  di  William  M.  Merrick,  for  appellant,  argued : 

1.  That»  by  the  language  of  the  policy,  a  credit  of  fifteen  days 
-was  given  for  the  payment  of  the  premium,  and  cited  Mayor  of  New 

Fork  T.  Hamilton  lire  Ins.  Co.,  10  Bosw.  537;  Ames  y.  New  York 
Union  Ins.  Co.,  14  N.  Y.  253 ;  Hoffman  y.  JBtna  Ins.  Co.,  32  id.  405 ; 
Bochen  y.  Williamsburg  Co.,  35  id.  131 ;  Merrick  t.  Oermania  Ins. 
Co.,  54  Penn.  277 ;  Yeaion  v.  Fry,  5  Oranoh,  336,  341 ;  Merchant 
Ins.  Co.  V.  Edwards,  17  Orat  138. 

2.  That  a  delivery  of  the  policy  was  a  waiyer  of  the  condition 
"that  full  payment  of  premium  should  actually  be  made  before  the 
^liability  of  tiie  company  would  begin,  and  cited: 

William  Shepard  Bryan,  for  appellee,  argued  that  the  liability  of 
the  company  was  conditional,  and  the  condition  precedent  was  a 
payment  of  the  premium,  and  dted  Mulrey  v.  Shawmui  Ins*  Oo^  4 

Vou  m.— 16 
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Allen,  116 ;  Strong  y.  Taylor,  2  Hill,  326 ;  Hmning  v.  ffoppock,  16 
N.  Y.  409 ;  Tarleton  y.  Staniforih,  5  Term  R  695,  affiimed  2  Boa. 
and  Pol;  De Wolff  y.  Babbiit,  4  Mason,  294;  Deshon  y.  BigOow,  S 
Oray,  159 ;  Hctggerty  y.  PalfMr,  6  Johns.  Oh.  437. 

Altst,  J.   Whether  the  liability  of  the  appellee  under  the  policy 
mied  on  eyer  attached  is  the  single  question  in  this  case»  md  that 
dei>ends  upon  the  true  construction  of  the  policy  and  its  con- 
ditions. 

The  policy  is  dated  the  11th  of  Noyember,  1867,  and  by  it,  it  it 
declared  that  the  appellee,  '^in  consideration  of  1160,  to  be  aotu* 
ally  paid  to  this  company  within  fifteen  days  from  this  date,  by  the 
insured  hereinafter  named,  do  insure  WnL  L.  Bradley,  against  losa 
or  damage  by  fire,  to  the  amount  of  $4,000  on  his  property,''  situate 
at  Roxbury,  Mass. ;  and,  in  the  clause  that  follows  the  description 
of  the  property,  it  is  set  forth  that  the  company  thereby  ^promises 
and  agrees  to  make  good  unto  the  said  insured,  his,  etc.,  all  such 
immediate  loss  or  damage,  not  exceeding,  etc.,  as  shall  happen  by 
fire  to  the  property  as  aboye  specified,  during  one  year,  to  wit:  from 
the  11th  day  of  Noyember,  1867  (at  12  o'clock  at  noon),  until  the 
11th  day  of  Noyember,  1868  (at  12  o'clock  at  noon),  the  said  loss 
or  damage  to  be  estimated,"  etc. 

By  the  fourth  condition  of  insurance  it  is  proyided  that  the  com* 
pany  shall  not  be  held  liable  under  the  policy,  or  under  any  renewal 
thereof,  uniil  the  premium  in  full  therefor  is  actually  paid ;  and 
by  the  fifth  condition  it  was  mutually  agreed  that  if  the  premium 
on  the  policy  was  not  paid  within  fifteen  days,  as  therein  proyided^ 
the  policy  should  be  null  and  void;  and  it  was  further  a(^*eed  that 
the  policy  was  made  and  accepted  in  reference  to  the  terms  and 
conditions  therein  set  forth. 

At  the  trial  below  it  was  admitted  that  the  policy  sued  on  had 
oeen  executed  by  the  appellee  and  deliyered  to  the  appellant,  on  the 
day  of  its  date,  and  that  the  proper  preliminary  proof  had  been  fur- 
nished the  company  of  the  loss,  and  that  1160,  the  premium  men- 
tioned in  the  policy,  had  been  tendered  to  the  appellee  by  the  appel- 
lant after  the  fire,  and  within  fifteen  days  after  the  execution  of  the 
policy. 

The  court  below  ruled  against  the  right  of  the  appellant  to 
f  ecoyer  on  the  policy,  and  to  that  ruling  he  excepted. 

On  the  part  of  the  appellant  it  is  contended  that  the  liability  of  the 
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appellee  attached  from  the  date  of  the  policy,  and  that  the  fifteen 
days  giren  within  which  to  pay  the  premium,  was  simply  a  credit 
extended  to  him,  not  at  all  intended  to  aflTect  the  risk,  provided 
tiiie  premium  was  paid  or  tendered  within  that  time;  while  on  the 
part  of  the  appellee  it  is  contended  that  the  actual  payment  of  the 
premium,  within  the  fifteen  days,  was  a  condition  precedent  to  the 
attaching  of  the  risk,  and  that,  as  the  property  was  destroyed  before 
the  tender  of  payment  within  the  time  limited,  there  was  nothing 
upon  which  the  risk  could  attach,  and,  therefore,  there  is  no  liability 
for  the  loss ;  and  this  latter  construction  was  the  one  adopted  by 
the  court  below. 

The  question  would  seem  to  be  a  plain  one;  and  the  only  thing 
that  affords  the  slightest  ground  for  the  construction  contended  for 
by  the  appellant  is  the  stipulation  on  the  part  of  the  company  to 
insure  the  property  against  loss  by  fire,  for  the  period  of  one  year, 
reckoning  that  period  from  the  date  of  the  policy. 

But  though  such  be  the  stipulation,  it  was  certainly  competent  to 
the  parties  to  agree  that  it  should  be  subject  to  the  conditions  that 
followed ;  and  one  of  those  conditions  was  that  the  company  should 
not  be  held  liable  under  the  policy  until  the  premium  in  full  was 
actually  paid.  Until  that  was  done,  the  policy,  though  issued  and 
delivered  to  the  appellant,  was,  in  respect  to  the  obligation  under  it, 
merely  inchoate,  depending  for  its  binding  effect  upon  a  condition 
to  be  performed  by  the  appellant  By  the  performance  of  that  con- 
dition at  any  time  within  the  fifteen  days,  and  before  loss  occurred, 
the  risk  engaged  to  be  assumed  by  the  appellee  would,  eo  instanii, 
have  attached ;  but  until  such  condition  performed,  the  appellant 
held  the  policy  at  his  own  peril ;  and,  upon  loss  occurring,  no  ten- 
der afterward  made,  though  within  the  time  allowed  for  payment, 
can,  upon  any  fair  construction,  be  taken  as  a  compliance  with  the 
condition.  For  it  never  could  have  been  the  intention  of  the  appel- 
lee to  assume  the  risk  before  the  payment  of  the  premium,  and  to 
give  the  apjSellant  the  option  to  pay  or  not  within  the  fifteen  days 
as  events  might  determine  him  to  elect.  If  he  had  paid  within  the 
fifteen  days,  and  before  loss  occurred,  the  appellee  would  have  been 
bound  to  receive  the  premium  and  assume  the  risk ;  but,  on  failure 
to  pay  within  the  time,  it  was  agreed  by  the  fifth  condition,  that 
the  poBcy  should  thenceforth  be  null  and  void,  and,  of  course,  being 
nuD  and  void,  would  be  no  longer  binding  on  the  appellee  even  as 
a  proposal  to  insure.    The  policy  being  thus,  by  mutual  agreement. 
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deolared  null  and  yoid,  in  the  erent  of  non-payment  within  the 
time  limited,  it  is  clears  there  oonld  be  no  legal  responsibility  on  the 
part  of  the  api>ellant  for  the  amount  of  the  premium ;  and  thai 
being  so^  there  is  no  reason  or  justice  in  holding  the  appellee  alone 
bound  on  the  contract  for  the  fifteen  days,  while  the  appellant  was  free 
to  elect  to  be  bound  or  not,  as  circumstances  might  dictate.  In  so 
construing  the  policy  as  to  bind  the  appellee  from  its  date,  without 
reference  to  the  payment  of  the  premium  before  loss,  there  would 
be  no  mutuality  in  the  contract ;  and  it  is  manifest  that  it  was  for 
the  very  purpose  of  preserving  mutuality^  and  protecting  the  appel- 
lee from  risk  without  consideration  actually  receiyed,  that  the 
fourth  and  fifth  conditions  were  inserted  in  the  policy.  Without 
such  purpose  in  view  they  would  be  useless  and  unmeaning. 

The  cases  cited  and  mainly  relied  on  by  the  appellant  hare  no 
application  to  this  case.  They  were  instances  in  which  the  insuien 
were  held  to  have  waived  the  right  to  receive  the  premium  as  a  con- 
dition upon  which  the  risk  was  to  attach^  upon  the  ground  fchat  the 
assured  would  have  been  otherwise  misled  and  deceived.  But  such 
is  not  this  case.  Here  the  question  is  simply  one  of  construction, 
depending  on  the  terms  of  ttie  contract  between  the  parties ;  there 
being  no  pretense  on  the  part  of  the  appellant  that  he  was  deceiTed 
or  misled  by  the  conduct  of  the  appellee.  The  only  circumstance 
aUuded  to  in  argument,  as  at  all  justifying  the  notion  of  waiver, 
was  the  delivery  of  the  policy  to  theappdlant;  but  it  must  be  recol* 
lected  that,  by  express  stipulation,  the  policy  was  tnade  and  aec^pUd 
in  reference  to  the  terms  and  conditions  contained  in  it 

Agreeing  as  we  do  with  the  court  below  in  its  construction  of  thi 
policy,  its  judgment  will  be  affirmed. 

JuigmmU  cffinMd. 
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BofiBKSiooKy  appellant,  v.  ToBiaiT. 

Bioekhroktr  tmd  wutomer — 0Memo$* 

Wlien  a  broker  pmdiaaeB  ttock,  through  a  oomspondeiity  la  pviaiianee  ef 
Olden  from  a  enstomer  and  in  the  oBual  mode  of  dealing,  but  the  oertill- 
catofl  aro  not  caUed  for  nor  the  stock  paid  for,  the  broker,  after  waiting  ik 
nasonable  time,  may  sell,  or  caoae  to  be  sold,  the  stock  so  porchased,  on- 
notice  to  the  customer,  and  recover  for  the  loss,  if  any,  from  the  customer. 

In  an  action  by  the  broker  against  his  customer,  to  recover,  in  case  of  sacb 
loss,  the  letters  of  a  correspondent  in  a  neighboring  city  are  inoompeteni 
as  evidence  to  prove  the  pnrdiase  and  sabsequent  sale  of  the  stock  in  obedl- 
enoe  to  orders  from  the  broker. 

AcnoK  on  the  case  to  recover  for  loss,  by  a  stodk  broker  against 
a  enstomer.    The  facts  are  stated  in  the  opinion  of  the  oonrt 

Wm.  ?.  Dawson  and  Owrge  H.  Wittia$ns,  for  appellant 

OrvSU  HonoiiSf  for  appellee. 

MiLLBB,  J.  This  action  was  brought  by  the  api>ellee  agaiait 
the  appellant  and  Lonis  Rosenstock  and  Jacob  Hoflin  jointly.  The 
latter  was  returned  non  est,  and  the  case  proceeded  against  the  other 
two.  The  declaration  contains  the  common  counts  in  assumpsit^ 
to  which  the  general  issue  was  pleaded.  The  cause  of  action^ 
according  to  the  testimony  offered  by  the  plaintiff,  arose  thus :  The 
plaintiff  was  a  stock  broker,  doing  business  in  the  city  of  Baltimore,- 
andy  on  the  4th  of  October,  1866,  Nathan  Hoflin,  who  for  some  time 
had  been  dealing  with  him  in  a  similar  way,  under  the  name  of  J*. 
Hoflin,  came  to  the  plaintiff's  office  and  ordered  him  to  buy  one  hun- 
dred shares  of  Illinois  Central  railroad  stock  on  the  joint  account  of 
J.  Hoflin  and  his  two  co-defendants.  The  plaintiff  immediately  and,. 
as  he  states,  according  to  the  course  of  trade  and  the  regular  cus- 
tom of  the  business,  wrote  to  his  correspondents.  Dibble  &  Cambloss^ 
brokers  in  New  York  city,  directing  them  to  purchase,  and  they 
accordingly  bought  the  stock  at  1128  per  share,  and  he  paid  them 
the  purchase-money  (112,825)  therefor.  The  defendants  failed  to 
pay  him,  and  subsequently,  on  the  16th  of  April,  1867,  after  notice 
to  the  defendants^  and  according,  also,  to  the  due  course  of  trade- 
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and  the  custom  of  the  particalar  business,  he  directed  Dibble  A 
Cambloss  to  sell  the  stock  in  New  York,  and  it  was  there  sold  by 
them  and  brought  but  111,400.  The  plaintiff  now  seeks  to  recoTer 
the  difference  between  the  amount  thus  paid  in  the  purchase  and 
that  realized  from  the  sale  of  the  stock. 

Before  examining  the  questions  raised  by  the  ezoeptions,  we  deem 
it  proi)er  to  state  generally  the  legal  relations,  duties  and  obligations 
of  the  parties,  growing  out  of  this  order,  and  what  was  necessary 
to  be  done  in  its  execution,  and  the  subsequent  sale  of  the  stock,  to 
entitle  the  plaintiff  to  recover  under  the  pleadings  in  this  case. 
Assuming,  for  the  present,  that  Hoflin  was  duly  authorized  to  give 
the  order  for  and  on  behalf  of  the  defendants,  the  plaintiff  thereby 
became  and  was  constituted  their  agent  to  execute  it,  and  if,  by 
reason  of  its  due  execution,  he  expended  money  and  incurred  loss, 
he  can  recover  it  back  from  his  principals  under  the  count  for 
money  paid  by  him  for  them  at  their  request  This  is  the  sole 
count  in  the  declaration  relevant  to  the  case  as  now  presented,  and 
only  by  sustaining  that  count  can  a  recovery  be  had.  The  order  is 
general  in  its  terms,  not  directing  the  purchase  to  be  made  in  any 
particular  place  or  mode,  and  not  containing  any  restrictions  as  to 
price.  We  are,  therefore,  of  opinion  the  plaintiff  had  the  right  to 
make  the  purchase,  as  he  alleges  he  did,  in  New  York,  through 
correspondents,  brokers  or  sub-agents  residing  and  doing  business  in 
that  city.  He  must  show,  however,  that  the  stock  was  actually 
purchased  under  his  directions  by  his  New  York  agents,  at  its  fur 
market  price  on  the  day  of  purchase,  and  that  he  actually  paid  the 
purchase-money  therefor.  Having  thus  made  the  purchase  and  ex- 
pended his  money,  it  was  his  duty  to  notify  his  principals  of  the  fact, 
and  request  them  to  receive  the  stock  and  pay  him  the  price  he  had 
paid  for  it,  with  usual  and  reasonable  commissions  for  making  the 
purchase.  At  the  time  of  this  notice  he  must  show  he  was  in  a  con- 
dition to  deliver  or  transfer  the  stock  by  having  the  certificates  or 
other  proper  indicia  of  title  actually  in  hand,  or  in  the  hands  of 
his  New  York  agents,  ready  to  be  delivered  or  transferred  to  the 
uefendants.  Upon  receiving  this  notice,  it  was  the  duty  of  the 
defendants  to  pay  for  and  receive  the  stock,  and  on  their  failure  to 
do  so  the  plaintiff  had,  in  our  judgment,  the  clear  right,  after  a 
rjasonabletime  and  after  giving  notice  to  that  effect  to  the  defend- 
ants, to  direct  it  to  be  sold  in  New  York ;  and  upon  showing  by 
legal  and  competent  proof  that  it  was  actually  sold  by  his  agents, 
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either  at  public  sale  in  market  overt  or  at  a  sale  publicly  and  fairlj 
made  at  the  stock  exchange  or  stock  board,  or  a  brokers'  board 
where  such  stocks  are  usually  sold,  at  its  fair  market  value  on  the 
day  of  sale,  he  is  entitled  to  recover  from  the  defendants  the  amount, 
if  any,  of  the  resulting  loss.  In  a  transaction  so  conducted  and 
carried  out  we  discover  nothing  illegal  or  contrary  to  public  policy. 
It  is  but  the  proper  execution  of  a  legitimate  business  order  for  the 
purchase  of  a  valuable  commodity  —  a  common  article  of  sale  in 
the  market,  out  of  which  legal  rights  and  obligations  arise  which 
courts  of  justice  will  sanction  and  enforce. 

Usage  and  custom  of  trade  and  business  have  been  relied  on  by 
the  plaintiff,  who,  in  his  testimony,  says  that  in  this  transaction  he 
had  done  all  that  was  usual  and  customary  in  the  purchase  and  sale 
of  stocks,  and  had  followed  therein  the  due  course  of  trade  and 
the  custom  of  the  particular  business  of  buying  and  selling  stocks 
on  orders.  In  a  recent  case  decided  by  the  court  of  exchequer,  in 
1869,  Maxted  v.  Paine,  4  Law  Rep.  Exch.  210,  some  very  forcible 
and  pertinent  observations  on  the  subject  of  usages  of  the  stock 
exchange  were  made  by  Baron  Gleaselt.  "I  do  not  wish,** 
says  he, ''  to  be  understood  as  expressing  an  opinion  that  the  plain- 
tiff would  be  bound  by  any  usage  which  a  court  of  law  would  con* 
aider  unreasonable.  I  think,  on  the  contrary,  he  would  not,  unlesf 
he  had  actual  notice  when  he  authorized  the  contract  to  be  made,  of 
the  particular  usage.  A  man  may,  of  course,  if  he  thinks  proper, 
make  a  contract  with  any  stipulations  in  it  which  are  not  unlawful, 
as  for  instance,  that  he  will  not  enforce  it  without  the  authority  of 
some  particular  officer  or  committee ;  but  such  a  usage  would  not, 
I  think,  bind  a  person  having  no  connection  with  the  stock  exchange 
and  no  actual  knowledge  of  its  usages,  simply  because  he  employed 
a  stock  broker  to  contract  for  him,  even  though  it  was  within  the 
authority  of  the  broker  to  make  the  contract  on  the  stock  exchange. 
It  is  true  the  jobber  contracts  with  the  broker  according  to  the 
usages  of  the  stock  exchange,  but  if  he  knew,  and  he  generally  does 
know,  that  the  broker  was  contracting  for  an  outside  principal,  then 
he  could  not  say  as  against  that  outside  principal  the  contract  is  an 
act  which  according  to  our  usages  cannot  be  enforced.  It  seems  to 
me  that  in  the  proper  view  it  is  a  question  of  principal  and  agent, 
and  what  is  the  agenfs  authority.  If  the  principal  forbids  the 
broker  to  bargain  for  him  according  to  the  peculiar  usages  of  the 
stock  exchange,  and  limits  his  authority  to  specified  oontraots,  the 
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broker  could  not  bind  him  to  a  contract  to  be  performed  according: 
to  those  U8age&  But  if  he  does  not  limit  his  authority,  then  there 
is  an  implied  authority  to  deal  according  to  the  usages  of  the  stock 
exchange.  But  this,  like  other  implied  authorities,  would  be  limited 
to  such  usages  as  are  not  unreasonable.  Being  implied  by  law  it  ifr 
in  that  way  limited  by  the  law ;  the  law  does  not  imply  a  contract 
or  authority  with  terms  which  it  regards  as  unreasonable.  The 
members  of  the  stock  exchange,  if  they  enter  into  ordinary  contracts 
with  strangers,  cannot  by  their  usages  make  the  law  inapplicable  to- 
them ;  rather  the  law  as  superior  must  apply  to  them,  and  it  recog- 
nizes the  usages  as  modifying  the  authority,  but  only  so  fiur  as  are 
reasonable.  The  contract  having  been  made  both  parties  are  bound 
by  it,  not  by  the  usage  of  the  stock  exchange,  but  by  the  power  of 
the  common  law,  and  the  usage  of  the  stock  exchange  is  properly 
introduced  for  the  purpose  of  showing  the  manner  in  which  the 
contract  may  be  performed.''  So,  in  the  case  before  us,  the  usage  or 
custom  of  the  particular  business  of  buying  and  selling  stocks  on 
orders,  in  which  the  plaintiff  was  engaged,  may  be  properly  intro- 
duced for  the  purpose  of  showing  the  manner  in  which  the  order  he 
receired  from  the  defendants  may  be  performed,  but  not  to  imply 
an  authority  to  execute  it  in  a  mode  which  the  law  would  regard  a» 
unreasonable.  The  order  is  given  to  a  stock  broker  to  purchase 
certain  shares  of  a  particular  stock  by  parties  not  shown  to  have 
had  actual  knowledge  of  any  peculiar  usage  or  custom  of  his  busi- 
ness, and  while  the  law  wiU  allow  custom  and  usage  to  regulate  it» 
execution  in  the  reasonable  mode  we  have  indicated,  it  will  not  per- 
mit the  defendants,  by  the  force  of  any  such  custom  or  usage,  to  be 
bound  by  a  merely  fictitious  purchase  or  sale,  such  for  instance  as 
one  not  bona  fide  and  actually  made,  but  pretended  to  be  effected  by 
mere  entries  upon  books  and  accounts  between  the  plaintiff  and  his 
New  York  agents.  We  now  proceed  to  consider  the  questions 
raised  by  the  exceptions. 

1st  It  is  quite  unnecessary  to  decide  in  this  case  whether  contracts 
for  the  sale  of  railway  shares  are  within  the  statute  of  frauds,  and 
must  be  proved  as  required  by  that  statute,  because  the  plaintiff's 
case  does  not  rest  upon  the  enforcement  of  any  such  contract,  or 
upon  the  count  for  goods  sold  and  delivered,  but  upon  the  fact  that 
he,  as  their  agent,  had  expended  money  upon  the  defendants'  order 
and  at  their  special  instance  and  request  The  court  was  therefore 
right  in  permitting  the  evidence  objected  to  in  the  first  exception  to 
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go  to  the  jury  nnder  the  fifth  count  of  the  declaration  and  the 
defendants  have  no  ground  of  complaint  that  their  second  prayer 
was  confined  to  the  count  for  goods  sold  and  delivered. 

2d.  By  the  second  exception  a  question,  not  vital  to  this  case,  hut 
important  as  a  matter  of  practice,  is  presented.  The  plaintiff  proved 
that,  when  Hoflin  gave  the  order,  one  of  the  defendants,  the  appel- 
lant, was  standing  immediately  behind,  near  enough  to  hear  when 
he  instructed  the  stock  to  be  charged  to  the  three  defendants.  To 
the  admission  of  this  or  any  other  statement  of  Hoflin  to  bind  them, 
the  defendants  objected,  upon  the  ground  that  proof,  constituting 
him  their  agent,  with  authority  to  bind  them,  should  be  first  given 
before  such  statements  were  admissible  or  receivable  in  evidence. 
But  the  court  admitted  the  statement,  upon  the  undertaking  and 
offer  of  the  plaintiff's  counsel  to  follow  it  up  with  the  requisite  proof 
of  such  agency.  It  has  been  held,  in  a  series  of  decisions  by  this 
court,  that  evidence  relevant  and  pertinent  to  the  issue  is  to  be  ad- 
mitted without  reference  to  the  order  of  its  production ;  the  particu- 
lar order  in  which  a  party  may  choose  to  introduce  his  proof  being 
a  matter  for  his  exclusive  consideration.  Whatever  inconvenience 
this  practice  may  sometimes  occasion,  it  has  become  too  firmly  set- 
tled to  be  now  disturbed.  It  is  also  a  settled  rule  of  practice,  where 
evidence  which,  per  se,  may  be  irrelevant,  but  which  may  become 
maiterial  .f  followed  up  by  proof  of  other  circumstances  and  facts, 
material  and  competent,  with  which  it  may  have  an  important  con- 
nection, for  the  court  to  accept  the  assurance  of  counsel  that  it  will 
be  so  followed  up,  and  permit  it  to  go  to  the  jury ;  and  if  the  assur- 
ance is  not  fulfilled,  then,  on  application  of  the  opposing  counsel,  to 
direct  the  jury  not  to  regard  it.  But  this  is  a  rule  which,  from  its 
liability  to  abuse,  ought  not  to  be  enlarged.  Experience  has  con- 
vinced us  that  verdicts  are  not  unfrequently  rendered  under  the 
infiuenoe  of  irrelevant  testimony,  admitted  upon  the  unfulfilled 
assurances«of  counsel,  honestly  acting  upon  information  or  instruc- 
tions of  their  clients  that  it  will  be  made  relevant  and  material  by 
other  testimony  to  be  subsequently  produced,  notwithstanding  the 
positive  instructions  of  the  court,  afterward  given,  that  it  must  not 
be  regarded.  Juries  are  not  always  composed  of  men  who  either  can 
or  will  divert  their  thoughts  from  such  proof,  and  prevent  it  from 
having  any  influence  upon  their  minds.  It  would,  in  our  judgment, 
have  been  a  better  and  safer  practice  if  the  courts  had,  in  all  cases, 
required  proof  of  this  character  to  be  preceded  by  that  in  connection 
Vol.  in.— 17 
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with  which  it  would  become  important  and  materia!,  and  we  are 
not  disposed  to  extend  the  rule  beyond  what  is  demanded  by  express 
adjudications.  We  are  not  aware  of  any  decision  that  has  applied 
the  rule  to  a  case  where  declarations  or  acts  of  agents  are  offered  for 
the  purpose  of  binding  their  principals.  On  the  contrary,  it  is 
plainly  said  {Marshall  v.  Hanej/y  4  Md.  511),  that  the  declarations  of 
an  agent  are  not  admissible  to  bind  his  principal  under  any  circum- 
stances until  the  agency  is  first  clearly  established,  and  the  language 
of  the  court,  in  Atwell  y.  MiUery  11  Md.  359,  is  to  the  same  effect 
It  is  conceded,  of  course,  that,  to  entitle  the  plaintiff  to  reoover  in 
this  action,  there  must  be  proof  that  Hoflin  was  duly  authorized  to 
give  the  order  and  direct  the  purchase  on  the  joint  account  of  the 
defendants.  This  authority  or  agency  need  not  be  proved  by  writ- 
ing ;  it  may  be  inferred  from  facts  and  circumstances,  from  the  per- 
mission and  acceptance  of  his  services,  and  subsequent  adoption  and 
ratification  of  his  acts,  will  suffice.  But,  before  his  admissions, 
declarations  or  acts  were  admitted  to  bind  the  defendants,  we  think 
the  court  should  have  required  the  production  of  some  proof  tending 
to  show  the  existence  of  such  agency  or  authority.  The  failure, 
however,  to  do  so  is  not,  in  this  instance,  an  error  requiiiDg  a 
reversal  of  the  judgment,  because  we  are  of  opinion  there  was  some 
evidence  adduced  tending  to  show  the  agency,  and  fully  sustaining 
the  rt3fu8al  of  the  court  —  which  is  the  subject  of  the  fourth  excep- 
tion—  to  exclude  Hoflin's  statement,  on  tiie  ground  that  no  such 
proof  had  been  given,  and  the  defendants  were  not,  t^herefore,  in 
fact,  prejudiced  by  the  ruling  in  the  second  exception. 

3d.  The  third  exception  was  taken,  as  we  understand  it,  exclu- 
sively to  the  admission  of  the  letters  of  Dibble  &  Gambloss,  the  New 
York  brokers  and  agents  of  the  plaintiff,  to  prove  the  purchase  and 
subsequent  sale  of  the  stock.  In  admitting  these  as  evidence  for 
that  purpose,  an  error,  material  and  fatal  to  the  judgment,  was  com- 
mitted. We  have  already  said  that,  while  it  was  competent  for  the 
plaintiff  to  execute  the  order  and  enforce  his  rights  by  a  purchase 
and  sale  of  the  stock  in  New  York,  yet  he  must  establish  these  facts 
by  legal  and  com])etent  proof.  Without  an  express  agreement  to 
that  effect,  no  usage  or  custom  of  trade  can  be  allowed  to  override 
the  plain  rules  of  evidence,  and  give  to  the  mere  letters  of  a  broker, 
stating  his  accounts  of  purchases  and  sales,  the  force  and  effect  of 
Koords  or  judgments  importing  absolute  verity,  or  impart  to  the 
unsworn  statements  they  contain  the  same  efficacy  as  if  made  under 
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the  saDctioQ  of  the  oaths  of  the  writers,  with  opportunity  of  testing 
their  truth  and  accuracy  by  a  cross-examination.  The  plaintiff's 
own  letter,  written  immediately  upon  receiving  the  order  directing 
the  New  York  brokers  to  buy,  was  admissible  to  prove  that  he  was 
prompt  to  take  the  necessary  steps  to  execute  the  order,  and  gave 
proper  directions  to  that  end ;  but  it  would  violate  cardinal  rules 
and  principles  of  evidence  to  receive  their  letters  to  him  to  prove,  aa 
against  the  defendants,  that  the  stock  was  actually  purchased  and 
sold  in  New  York.  These  brokers  should  have  been  brought  to  the 
stand  as  witnesses,  or  their  testimony  taken  under  a  commission* 
These  letters  ought,  therefore,  to  have  been  excluded,  and  being 
excluded,  the  defendants'  fifth  prayer  would  have  been  correct,  inas- 
much as  the  plaintiff  himself  testified  he  had  no  knowledge  of  the 
purchase  or  sale  of  the  stock,  apart  from  these  letters. 

4th.  If  the  purchase  in  the  mode  we  have  pointed  out  had  been 
established  by  competent  proof,  the  plaintiff  was  not  bound  to  make 
an  actual  tender  of  the  stock  to  the  defendants.  We  have  said  it  was 
sufficient  if  he  notified  them  of  the  fact  of  the  purchase,  and  had 
certificates  of  the  stock,  or  other  usual  evidences  of  title  thereto,  in 
his  own  hands,  or  in  those  of  his  New  York  agents,  ready  to  be 
delivered  or  transferred  to  the  defendants  upon  their  tender  of  pay- 
ment therefor.  Nor  was  it  necessary  that  the  subsequent  sale  upon 
default  should  have  been  made  at  a  public  sale  or  at  a  public  stock 
board,  and  at  no  other  place.  A  sale,  publicly  and  fairly  made,  at 
the  stock  exchange  or  a  stock  board,  or  at  a  broker's  board,  where 
such  stocks  are  usually  sold,  would  have  been  good.  In  Dalrym' 
ph^8  Casey  25  Md.  242,  it  was  held  that  a  sale  at  the  broker's  board, 
publicly  and  fairly  made  by  the  pledge  of  stock,  under  authority 
from  the  pledgor  to  sell  upon  default,  without  further  notice,  was 
legal  and  valid.  There  was,  therefore,  no  error  in  the  rejection  of 
the  defendants'  third  prayer.  Their  sixth  prayer  was  also  properly 
rejected,  because  there  was  in  evidence  to  the  jury  the  positive  testi- 
mony of  the  plaintiff,  that  he  had  actually  paid  to  his  New  York 
agents  the  $12,825  for  the  stock,  which  he  had  directed  to  be  pur* 
chased  under  the  defendants'  order. 

fifch.  It  is  not  necessary  to  decide  whether,  upon  the  evidence  which 
the  court  admitted,  the  instruction  granted  at  the  inst^moe  of  the 
plaintiff  was  correct,  because,  as  we  have  shown,  there  was  a  fiital 
error  in  admitting  in  evidence  the  letters  objected  to,  which  consti- 
tuted the  only  proof  of  any  purchase  or  sale  of  the  stock.    It  is 
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apparent  this  instraction  most  M\  with  the  rejection  of  these 
letters.  If,  upon  another  trial  which  will  be  awarded,  the  plaintifT 
can  establish  by  legal  proof  this  purchase  and  sale  in  the  mode 
before  stated,  in  addition  to  the  testimony  now  decided  to  bare  been 
legitimately  admitted,  there  wiU  be  no  difficulty  in  framing  an 
instruction,  which  will  properly  present  the  law  of  his  case,  in 
accordance  with  the  views  expressed  in  this  opinion. 

Judgment 


Ik  thb  Mattbb  of  the  Iksolyent  Estate  of  Ookbad  LBOCAir. 

(aiMd.»D 

OlaimiagainiiiMoloenfieitate — Statute  of  UmitaHam — PurchoierwUMmawU 
edge  of  prior  unrecorded  eonMyanu —  Oduned  feee. 

The  statute  of  limitations  does  not  continue  to  ran  against  the  olainui  of 
creditors  of  an  insolyent  debtor  after  his  application  for  the  benefit  of  the 
insolyent  laws,  and  before  an  audit  and  order  of,  the  court  distributing  the 
insolvent's  estate. 

Vhe  purchaser  of  property  with  knowledge  in  fact  of  a  prior  unrecorded  oon- 
vejance  is  not  a  bona  flde  purchaser  without  notice.  Such  knowledge  Is 
equiyalent  to  registration. 

Where  a  trustee  of  an  insolvent's  estate  refuses  to  initiate  proceedings  to  annul 
a  fraudulent  conveyance  made  by  the  debtor,  and  the  creditors  are  thereby 
compelled  to  institute  such  proceedings  in  their  own  behalf,  and  the  con- 
veyance is  set  aside,  counsel  fees  are  a  proper  charge  against  the  trust  fund. 

SETTLEHEiirr  of  the  insolyent  estate  of  Oonrad  Leiman.  The 
&cts  are  as  follows : 

Conrad  Leiman  conveyed  to  Harman  Schaferman  certain  leasehold 
premises  on  the  30th  of  September,  1852.  Leiman  applied  for  the 
benefit  of  the  insolvent  laws  and  a  discharge  May  22, 1854  William 
Seip  was  appointed  trustee,  and  the  debtor  obtained  his  discharge 
September  2, 1854  A  creditor  of  Leiman,  William  O'Brien,  com- 
menced proceedings  to  set  aside  the  conveyance  from  Leiman  ta 
Schaferman,  on  the  4th  of  December,  1857 ;  and  the  proceedings 
were  protracted  until  September  20, 1862,  when  it  was  decided  that 
the  deed  was  fraudulent,  and,  on  appeal,  that  decision  was  aflBnned. 
Schaferman  had  re-conveyed  the  premises  to  Leiman  on  the  6th  of 
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January,  1857,  but  the  deed  was  not  recorded  until  June  9, 1860. 
On  the  29th  of  March,  1860,  Schaferman  had  conveyed  a  portion  of 
the  property,  which  was  conveyed  to  him  by  the  original  deed  from 
JjiJman,  to  Weaver  and  Yoyce,  the  latter  of  whom  subsequently  dis- 
posed of  his  interest  to  Weaver.  May  25, 1861,  Oonrad  Leiman  had 
conveyed,  in  consideration  of  a  nominal  sum,  the  property  which 
was  re-conveyed  to  him  by  Schaferman,  to  his  son,  O.  W.  Leiman. 
The  trustee,  Seip,  died,  and  on  the  29th  of  April,  1868,  Dawson  was 
appointed,  who  sold  the  property  in  question ;  and  the  sale  was 
ratified  September  2, 1868.  The  creditors  of  Leiman,  whose  claims 
antedated  his  application  fbr  the  benefit  of  the  insolvency  laws,  were 
notified  to  file  their  claims  on  or  before  August  21,  1868.  The 
claims,  which  are  here  brought  under  consideration,  are  as  follows : 

Weaver  claimed^  as  assignee  of  a  judgment  obtained  by  Schneider 
and  Von  EifT,  on  March  25, 1853,  and  assigned  to  him  in  1868 ;  also 
as  being  entitled  to  the  surplus  of  the  property  which  had  been  con- 
veyed to  him  by  Schaferman.    Filed  May  16, 1868. 

6.  W.  Leiman  claimed,  under  the  deed  firom  his  father,  the  surplus^ 
after  paying  legitimate  claims  and  expresses. 

Paige  claimed,  on  notes  and  account,  dated  1851  and  1852, 1140.93 ; 
filed  August  19, 1868. 

Lange  claimed,  as  assignee  of  a  judgment  obtained  in  1859y 
•59.05 ;  filed  July  27, 1868. 

Harmon  claimed  $157.64  on  account,  with  interest;  filed  Sep- 
tember 8, 1868. 

Classen  claimed  on  judgment  for  $152 ;  obtained  June  2, 1852 ; 
filed  August  1, 1868. 

Chinn  claimed  on  accounts  $116.48,  fh>m  1850,  and  $10.70  and 
$150,  f^om  1852,  with  interest;  filed  August,  1868. 

O'Brien  claimed  as  assignee  of  a  judgment  $275 ;  June  9, 1853 ; 
also  costs  in  circuit  court,  $84.24;  cost  in  court  of  appeals,  $93.75. 
(The  last  two  claims  of  O'Brien  were  allowed  below.) 

Eversman  claimed  as  assignee  of  a  judgment  for  $375  firom  Jan« 
nary,  1853 ;  also,  $75  paid  when  he  had  been  security  for  Leiman ; 
filed  March  27, 1869. 

McLaughlin,  Esq.,  claimed  $500  for  professional  services  as  coun 
ael  for  O'Brien. 

The  claims  of  the  creditors  were  rejected  by  the  court  below  ox 
the  ground  that  they  were  barred  by  the  statute  of  limitationa 
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The  claiins  of  O'Brien  and  McLaughlin  were  allowed,  and  the  snr" 
plus  was  awarded  to  G.  W.  Leiman. 

There  were  appeals  by  the  rejected  creditors ;  by  G.  W.  Leiman 
and  Weaver  because  of  the  allowance  of  the  claims  of  O'Brien  and 
McLaughlin,  and  by  Weaver  because  of  the  allowance  of  the  siir- 
plus  to  G.  W.  Leiman. 

Albert  BUchie,  for  Leiman. 

Oeorge  H,  WilliatMy  Louis  Benninghauien,  Patrick  McLaughlin^ 
Spottswood,  Oregon   R.  Beneon   and  Tholes  A.  Linihicum,  for 

creditors. 

BoBiKSON,  J.  The  main  question  in  these  appeals  is,  whether  the 
statute  of  limitations  continues  to  run  against  the  creditors  of  an 
insolvent  debtor,  after  his  application,  and  before  an  audit  and  order 
of  the  court  distributing  the  insolvent  estate.  Important  as  this 
question  is,  it  comes  now  before  this  court  for  the  first  time  for 
decision.  In  the  absence,  however,  of  direct  authority  to  guide  us, 
we  think  there  can  be  but  little  difficulty  in  its  determination  upon 
principle. 

It  is  unnecessary  to  cite  authorities  to  support  the  long-established 
doctrine  that,  as  between  the  cestui  que  trust  and  t?ie  trustee,  in  the 
case  of  an  express  subsisting  trusty  length  of  time  constitutes  no  bar 
to  relie£  Such  is  ttie  jprivity  existing  between  them  the  possession 
of  the  one  is  the  possession  of  the  other,  and  if  the  trustee  fails  to 
perform  the  trust,  his  possession  is  not  adverse,  but  according  to  his 
title.  Lewis  on  Trusts  and  Trustees,  612 ;  Hovenden  v.  Lord  Annes- 
leg,  2  Sch.  ft  Lef.  633. 

In  regard,  however,  to  implied  or  constructive  trusts,  arising  by 
operation  of  law,  the  rule  is  different,  because  it  rarely  happens  that 
such  trusts  are  admitted  or  recognized  by  the  parties ;  and,  more- 
over, the  facts  out  of  which  they  spring,  necessarily,  firom  their  very 
nature,  presuppose  an  adverse  claim  of  righ^  on  the  part  of  the  trus- 
tee. Hill  on  Trusts,  264.  The  remedy,  therefore,  of  the  cestui  que 
trust  in  such  cases  is  put  upon  the  same  footing  of  other  equitable 
rights,  and  although  the  statute  of  limitations  in  terms  only 
embraces  legal  actions,  yet,  in  all  cases  of  concurrent  jurisdiction, 
where  a  party  has  a  legal  and  equitable  remedy  in  regard  to  the 
lame  subject-matter,  courts  of  equity  obey  the  law,  and  give  to  the 
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statute  the  same  effect  and  operation  in  the  one  court  as  in  the  other. 
Dugan  t.  Gittings,  3  Oill,  138 ;  ffertle  y.  Sd^wantze,  8  Md.  883 ;  Kan$ 
?.  Bloodgood,  7  Johns.  Gh.  90.  The  question,  therefore,  as  to 
whether  the  statute  operates  as  a  bar  in  these  appeals,  must  depend 
upon  the  nature  and  character  of  the  trust  created  by  the  operation 
rf  the  insoWent  laws  of  this  State,  for  it  is  clear,  by  all  the  authori* 
ties,  that  if  it  be  an  express  trust,  the  plea  of  the  statute  cannot 
avail  as  against  the  cestui  que  trust 

Now,  by  the  insolvent  laws  of  this  State,  the  debtor,  in  considera- 
tion of  his  discharge  from  the  payment  of  his  debts,  is  required  to 
convey  and  deliver  to  a  trustee,  appointed  by  the  court,  all  of  his 
property,  of  every  kind  and  description,  in  trust  for  the  benefit  of 
creditors,  being  such  at  the  time  of  application  in  insolvency,  and, 
for  the  faithful  performance  of  his  trust,  the  trustee  is  obliged  to 
give  his  bond,  with  approved  security.  The  property,  thus  being 
vested  in  the  trustee,  is  no  longer  within  the  reach  of  process  by  the 
creditors,  and  the  insolvent,  being  discharged  from  the  payment  of 
his  debts,  is  no  longer  liable  to  suit,  and  the  trustee  being  answer- 
able only  for  a  breach  of  trust,  no  proceedings  can  be  instituted 
against  him  until  the  ratification  of  the  audit,  because,  until  then, 
and  notice  thereof,  he  is  not  guilty  of  a  breach  of  trust  Williams 
V.  WiUiamSy  3  Md.  163;  Buchey  v.  Culler,  18  id.  418.  It  is  clear, 
therefore,  that  the  rights  of  creditors  must  be  worked  out  through 
the  medium  of  a  trust,  the  property  affected  by  which,  the  code 
provides,  shall  be  distributed  according  to  the  principles  of  equity, 
and  the  trustee  thereof  subject  to  the  same  control  of  the  court  as 
trustees  appointed  by  a  decree  in  equity.  §§  10  and  12,  article 
48  of  the  Code  of  Public  General  Laws. 

Here,  then,  is  an  express  subsisting  trust,  created  bv  statutory 
enactment,  the  usesy  terms  and  conditions  of  which  are  o^clared,  the 
property  affected  by  the  trust  ascertained  and  defined,  and  the  ceS' 
tuts  que  trust,  namely,  the  creditors  of  the  insolvent  at  the  time  of 
his  application,  designated  with  as  much  certainty  and  precision  as 
if  they  were  severally  named  in  the  deed  of  trust.  *  The  acts  of  the 
tmstee  in  converting  the  property  into  a  fund  for  distribution,  and 
in  preparing  the  subject-matter  of  the  trust  for  the  action  of  the 
court,  are  to  be  considered  as  the  active  assertion  of  the  rights  of 
the  creditors,  the  cestuis  que  trust  as  against  the  property,  and  it 
eannot  be  that  the  delay  incident  to  the  execution  of  the  trust  shall 
work  to  their  prejudice  or  injury.    And  hence,  in  Ex  parte  Ross  4 
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Hooper y  in  the  matter  of  CoUSy  a  bankrupt,  2  Olyn.  &  Jam.  46,  the 
yice-chancellor  said^  '^  that  after  a  oommission  issaed,  the  statute  of 
limitations  did  not  ran  against  a  creditor;  that  the  oommission  was 
a  trust  for  the  benefit  of  all  the  creditors,  and  it  was  a  known  prin- 
ciple that  the  statute  did  not  run  against  a  trust"  This  decree  was, 
upon  appeal,  affirmed  by  the  lord  chancellor,  who  held  tha<^  '^  what- 
ever may  be  the  technical  objection,  the  effect  of  the  commissioii  is 
clearly  to  vest  the  property  in  the  assignees  for  the  benefit  of  the 
creditors ;  they  are,  therefore,  in  fact,  trustees ;  and  it  is  an  admitted 
rule,  that,  unless  debts  are  already  barred  by  the  statute  of  limita- 
tions when  the  trust  is  created,  they  are  not  afterward  affected  by 
lapse  of  time." 

Also,  in  Atinot  v.  Thatcher,  7  Mete.  348,  it  was  held,  under  the 
insolvent  laws  of  Massachusetts,  tha.  the  statute  did  not  run  against 
the  creditors  of  the  insolvent  after  the  publication  of  the  messen- 
ger. Justice  Dewey,  in  delivering  the  opinion  of  the  court,  said : 
**  By  foice  and  effect  of  the  appointment  of  a  messenger,  and  the 
publication  thereof  conformably  to  the  statute,  the  property  of  the 
insolvent  debtor  is  sequestered  for  the  benefit  of  all  the  then  exist- 
ing creditors.  After  such  a  publication,  a  suit  by  a  creditor  would 
be  of  no  avail,  as  the  property  is  aU  transferred  to  the  assignee,  and 
the  body  of  the  debtor  is  to  be  discharged  from  arrest  on  execution. 
The  debts  presented  for  allowance  against  the  insolvent  are  to  be 
considered  with  reference  to  their  validity  at  the  date  of  the  publi- 
cation by  the  messenger,  and  unless  barred  at  that  time  they  must 
be  allowed."  Any  other  rule  would  be  obviously  unjust  Take  the 
case  of  a  creditor,  whose  debt  will  not  be  bar^  for  at  least  a  year ; 
he  knows  that,  under  the  statute,  he  has  until  within  the  last  day  of 
the  year  within  which  to  bring  suit ;  but,  before  that  time,  the 
debtor  becomes  insolvent,  and  his  right  of  action  is  gone.  Kow,  if 
the  principle  contended  for  by  the  appellee  be  correct,  and  more  than 
a  year  should  elapse  before  the  insolvent  estate  is  ready  for  an  audit, 
the  insolvent,  or  his  assignee,  could  interpose  the  plea  of  the  statute, 
and  thus  defeat  the  claims  of  creditors.  In  this  view  we  do  not  con- 
cur, but  are  of  opinion  that  after  the  application  in  insolvency,  and 
during  the  execution  of  the  trust,  the  statute  does  not  operate  against 
the  then  existing  creditors. 

This  construction  certainly  accords  with  the  plainest  principles  of 
justice  in  these  apjieals.  Here  was  attempt,  on  the  part  of  the  insolv- 
ent debtor,  to  cheat  and  defhiud  his  creditors.  Having  fraudulently 
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conveyed  his  property  for  tHat  purpose,  he  applies  for  the  benefit ' 
of  the  insolvent  laws,  and  declares,  in  the  schedule  annexed  to  his 
petition,  he  has  no  property  liable  for  his  debts.  After  his  Qnal 
dischaige,  Schaferman,  the  fraudulent  grantee,  re-conveys  the 
ptoperty  to  Leiman,  the  insolvent  debtor,  and  he  in  his  turn,  in 
<x>n8ideration  of  one  dime,  conveys  it  to  hie  son.  The  trustee  in 
insolvency  refuses,  upon  the  application  of  the  creditors,  to  file  a 
bill  in  equity  assailing  the  fraudulent  conveyance,  and  the  creditors 
«re  obliged  themselves  to  institute  proceedings.  After  a  long  and 
protracted  litigation,  extending  from  the  court  below  to  the  court 
of  last  resort,  the  conveyance  is  condemned  as  being  firaudulent, 
«nd  the  property  directed  to  be  sold ;  and,  when  the  proceeds  of  sale 
are  brought  into  court  for  the  purpose  of  being  distributed  among 
the  creditors,  the  plea  of  limitations  is  inteq^osed  by  the  assignee 
of  the  insolvent  debtor  on  the  one  hand,  and  by  the  assignee  of  the 
fraudulent  grantee,  Schafemian,  on  the  other.  If  the  plea  of  the 
statute  could  avail  under  such  circumstances — if  the  delay  incident 
to  the  execution  of  the  insolvent  trust,  and  occasioned  by  the  fraud- 
ulent acts  of  the  very  parties  under  which  these  assignees  now 
claim,  could  operate  to  defeat  the  payment  of  honest  creditors,  it 
would  indeed  be  a  just  reproach  to  the  administration  of  the  law. 
While  it  is  true  that  a  court  of  equity  extends  a  reluctant  hand  of 
relief  in  case  of  stale  demands,  where  a  party  has  slept  upon  his 
rights,  and  where  time  and  long  acquiescence  have  obscured  the 
true  nature  and  character  of  the  trust,  it  will  never  visit  upon  a 
psirty  the  consequences  of  a  delay  for  which  he  is  in  nowise  res- 
ponsible, nor  hold  him  guilty  of  laches  in  not  prosecuting  his 
demands  when  there  was  no  process  by  which  they  could  be 
onforced. 

The  case  is  widely  different  from  a  creditor's  bill,  because,  there 
the  creditor  has  no  one  to  represent  him  until  his  claim  is  filed* 
Moreover,  the  death  of  the  debtor  does  not  suspend  the  right  of 
action  on  the  part  of  the  creditor,  he  may  still  sue  the  administrator 
•or  executor,  and  if  there  should  be  an  insufSciency  of  the  personal 
•estate,  he  may  file  his  bill  for  the  sale  of  the  real  estate. 

In  StriMs  Case,  1  Bland,  57,  the  proceeding  was  to  set  aside  cer- 
tain firaudulent  conveyances,  and  for  a  sale  of  the  property  for  the 
benefit  of  creditors,  and  although  in  the  disposition  of  some  of  the 
questions  which  arose,  the  chancellor  likened  it  to  a  case  of  insolv- 
ency, the  distinct  question  in  regard  to  the  statute  of  limitations 
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*  raised  by  these  appeals  did  not  arise,  and  cannot  be  said  to  have 
been  directly  passed  upon.  No  such  question  was  decided  by  this 
court  in  Strike  r.  McDonald  £  San,  2  H.  &  G.  191. 

We  are  of  opinion,  therefore,  that  the  court  erred  in  rejecting  the 
claims  of  Herman  Classen,  Henry  Ohinn,  John  H.  Lange,  WasU* 
ington  A.  Page,  Samuel  Harman  and  Frederick  Eyersman,  and  the 
order  in  each  one  of  these  appeals  will  be  reversed.  We  haye  not 
considered  the  objections  to  the  authentication  of  these  claims, 
because  from  the  opinion  of  the  court  they  do  not  appear  to  haye 
been  made  at  the  hearing,  and  must  be  considered  as  haying  been 
waiyed.  The  claim  of  O'Brien,  assignee,  being  allowed,  the  order  in 
that  case  will  be  aflSrmed. 

We  are  also  of  opinion  that  the  claim  of  Patrick  McLaughlin,  for 
professional  services,  was  properly  allowed.  If  the  trustee  in  insol- 
vency had  employed  counsel  to  institute  proceedings  assailing  the 
fraudulent  deed  of  the  insolvent,  the  costs,  and  all  expenses  incident 
thereto,  would  have  been  a  proper  charge  against  the  trust  fund,  and 
because  he  refused  to  discharge  his  duty,  thereby  compelling  the 
creditors  to  take  proceedings,  is  no  reason  why  they  should  be  held 
personally  responsible.    The  order  in  that  case  will  be  affirmed. 

The  only  remaining  question  is  the  title  to  the  surplus,  should 
there  be  any  after  the  payment  of  creditors ;  and  this  must  depend 
upon  whether  Weaver,  assignee  of  Schaferman,  had  knawhdge  in 
fad  of  the^ior  unrecorded  conveyance  of  Schaferman  to  Leiman, 
for  if  he  had,  then  such  knowledge  is  equivalent  to  registration. 
Price  and  Bevans  v.  McDonald  et  a/.,  1  Md.  403 ;  Winchester  ei  al. 
v.  Bait.  £  Susq.  R  R.  Co.,  4  id,  231 ;  Johns  v.  Scott,  6  id.  81.  It 
is  unnecessary  to  examine  here  in  detail  the  evidence  upon  this 
point,  and  it  urill  be  sufficient  to  say  that  we  are  of  opinion 
that  Weaver,  at  the  time  of  the  assignment  from  Schaferman 
to  him,  had  full  knowledge  of  the  prior  assignment  to  Leiman. 
He  is  not,  therefore,  a  bona  fide  purchaser  without  notice.  We 
are  of  opinion,  therefore,  that  (}eorge  W.  Leiman,  assignee  of 
Ck>nrad  Leiman,  is  entitled  to  the  surplus,  if  any,  after  Hie  payment 
of  the  claims  of  creditors. 

The  case  will  be  remanded,  with  directions  to  the  auditor  to  stati 
account,  in  conformity  with  the  views  herein  expressed. 
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Hailx  $i  al,  appellants,  v.  Pbibcb. 

(»  Jffd.  807^ 

Pramiiiarjf  noie — LiabUUif  of  ageml^  Parol  eoidm^e^ 

A  yroniiflBOiy  note  read  m  foUowi :  "  Four  monthB  after  date,  we,  the  preil' 
dent  and  directon  of  the  Dalanej's  Valley  and  Sweet  Air  Tompike  Com- 
panj,  of  Baltimore  county,  promise  to  pay  to  William  F.  Peiroe,or  order,  000 
thonaand  dollars  with  interest,  for  Taine  reoeiyed;"  and  was  signed  hj  C 
T.  H., "  president/'  J.  N.  H.  and  J.  Q.  D., " directors/'  and£.  R.  S.,  "secre- 
tary/' In  an  action  to  recover  on  the  note,  Md,  that  parol  evidence  was 
admissible  to  show  that  the  arawei-s  of  the  note  signed  it  as  agents  of  the 
company  and  not  as  Individaals,  and  that  the  note  was  accepted  as  the  note 
of  the  company 

Action  on  a  promissory  note.  The  facts  are  stated  in  the  opin- 
ion of  the  court 

Letais  H.  Wheeler  and  R.  R.  Boannanf  for  the  appellants,  argued 
that  parol  evidence  was  admissible  to  prove  that  the  note  was  that 
of  the  corporation,  citing  Wyman  v.  Gray,  7  H.  and  J.  409 ;  Joht^ 
iton  V.  Smithy  21  Conn.  627;  White  v.  Skinner^  13  Johrs.  307; 
Hovey  v.  Magitty  2  Conn.  680;  Hodgson  v.  Dexter y  1  Oranch,  105; 
CoUinsT,  Johnson,  16  Ga.  458;  Babcock  v.  Bernany  1  Kern.  200; 
Byles  on  Bills  (4th  Ahl  ed.),  27  (1);  Brochway  v.  AUen  et  oLy 
17  Wend.  40;  Story  on  Agency  (6th  ed.),  154,  a. 

Arthur  Macheny  for  the  appellee,  argued  that  the  face  of  the  note 
showed  the  defendants  to  be  liable,  citing  Sumwalt  v.  Ridgelyy  20 
Md.  107 ;  Wyman  v.  Orayy  7  H.  and  J.  409 ;  Lennard  v.  Robinsony  5 
El.  and  Black.  125;  Hills  v.  Bannister,  8  Oow.  31;  Byles  on 
Bills,  55. 

That  the  note  was  not  within  the  authority  of  the  corporation, 
citing  Grant  on  Corp.  276;  80  Law  Lib.  287;  Byles  on  Bills, 
83;  Penn.  Steam  Nav.  Co.  v.  Dandridgey  8  S.  and  J.  218;  Abbott  v. 
Sal.  dt  Rapp.  S.  P.  Co.,  1  Md.  Oh.  Dec.  542;  Maryland  Hospital  v. 
Foremany  29  Md.  524. 

That  the  contract  should  be  construed  to  have  some  effect,  and  if 
the  company  are  not  bound  the  individuals  must  be,  citing  Mare  v. 
VharUs,  5  EL  and  Black.  978  (85  E.  C.  L.) ;  Wordes  v.  Dennett,  0  '^r! 
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H.  55 ;  Sew,  Exr.  of  Mwtony  y.  Peitel  etalyl  Ad.  and  EL  196 ;  Big* 
giiis  T.  Senior y  8  M.  and  W.  844 ;  Nash  v.  Towne,  5  Wal.  689. 

Stewabt,  J.  The  action  in  this  case  was  hroaght  to  recorer  <m 
the  promissory  note  of  the  following  description^  to  wit : 

^  tlyOOO.  Baltihobe  CountT)  August  8, 1865. 

^*  Four  months  after  date  we,  the  president  and  directors  of  the 

Dulaney's  Valley  and  Sweet  Air  Turnpike  Oompany  of  Baltimore 

county,  promise  to  pay  to  William  F.  Peirce,  or  order,  one  thoosand 

dollars  with  interest,  for  value  receiyed. 

''  Ghables  T.  H ailb,  PresidenL 
**J.  N.  Hendebson,  Diredar. 
"  Joseph  G.  D  anob. 

^  EnwABD  B.  Spabks,  Setfy." 

The  first  and  second  counts  of  the  narr.  were  for  money  lent  and 
paid;  the  third,  for  the  overdue  and  unpaid  promissory  note;  the 
fourth,  like  the  third,  with  the  addition  that  the  appellants  promised 
as  president  and  directors  of  the  company. 

The  appellants  filed  seven  pleas:  First,  that  they  were  never 
indebted;  second,  that  they  did  not  promise,  as  alleged;  third, 
fourth,  fifth  and  sixth  were  special  pleas  and  demurred  to,  but  not 
material  to  be  particularly  described  here ;  the  seventh,  that  the 
promissory  note  sued  on  is  not  the  note  of  the  appellants. 

The  appellants  admit  their  signatures  to  the  note,  and  its  due 
execution,  but  insist  that  they  signed  the  same  as  agents  for  the 
oompany,  and  not  in  their  individual  capacity,  fbr  a  debt  due  by  the 
oompany ;  that  the  appellee  accepted  it  as  such,  with  full  knowledge 
that  such  was  its  character  and  purpose.  They  therefore  maintain 
that  it  is  not  their  individual  note,  and  that  they  are  not  bound 
individually  for  its  payment. 

The  material  issue  between  the  parties  is,  as  to  the  liability  of  the 
appellants  to  pay  the  note  in  qiiestion.  Owing  to  the  obscure  man- 
ner in  which  instruments  have  been  drawn,  and  the  uncertainty  of 
the  terms  of  description  where  contracts  have  been  made  or  promis- 
sory notes  given  by  agents,  there  has  been  difSculty  in  determining 
whether  the  principid  or  the  agent,  or  both,  are  liable,  not  because 
of  any  difference  in  the  principles  of  construction  governing  in  such 
but  from  their  application  to  particular  cases ;  and  no  uniform 
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and  consifitent  role  can  be  extracted  from  the  authorities  upon  the 
sabject 

In  the  court  of  appeals  of  onr  own  State,  in  the  case  of  SumwaU 
Y.  Rtdgely,  20  Md.  114^  the  ooort,  referring  to  cases  to  be  determined 
alone  from  the  terms  of  the  instrument,  state:  ^^  The  established 
rule  seems  to  be,  that  an  agent,  in  making  a  promise  for  aprincipa]^ 
is  liable  on  the  promise,  unless  it  be  expressed  in  terms  which  show 
that  it  was  made  for  and  on  behalf  of  the  principal ;  and  where  an 
agent  makes  a  promissory  note  to  a  third  person,  in  terms  sufficient 
to  bind  himself  as  principal,  the  mere  addition  of  the  word  '^  agent,*^ 
or  other  description  of  his  office  or  capacity,  to  his  signature,  does 
not  change  or  vary  the  legal  effect  of  the  promise  itself;''  and  refer- 
ence is  made  to  Story  on  Prom.  Notes,  §§  67,  68  and  69,  and  Bylea 
on  Bills,  27,  n.  1. 

If  it  can  be  collected  upon  the  whole  instrument,  that  the  '^  true 
object  and  intent  of  it  were  to  bind  the  principal  and  not  to  bind 
the  agent,  courts  of  justice  will  adopt  that  construction  of  it,  how* 
eyer  informally  it  may  be  expressed."    Story  on  Prom.  Notes,  §  69» 

But  sometimes  the  agent  may  attach  to  his  signature  the  char* 
acter  in  which  he  signs  the  instrument,  without  any  correspondent^ 
or  other  description,  in  the  body  of  the  note — or  he  may,  in  the  body 
of  the  instrument,  disclose  the  name  of  his  principal  and  sign  his 
own  individual  name,  without  any  additional  description  whatever 
— or  he  may  sign  his  own  name,  without  apt  terms  to  charge  him- 
self, and  in  the  body  of  the  note  use  doubtful  expressions  to  des> 
cribe  the  principal,  leaving  the  precise  meaning  of  the  instrument^ 
to  be  gathered  from  the  terms  on  its  face,  so  ambiguous  or  obscure 
as  to  render  its  interpretation,  per  se,  too  difficult  and  uncertain  for 
just  and  sound  construction. 

When  the  note  is  of  this  last  description,  that  is,  where  its  lan- 
guage or  terms  are  so  unintelligible  as  to  admit  of  no  rational 
interpretation  of  the  meaning,  or  are  not  sufficiently  decisive  of 
the  intention  of  the  parties,  but,  on  the  contrary,  are  equivocal 
and  uncertain,  extraneous  proof,  as  between  the  original  parties, 
may  be  admitted  to  show  the  true  character  of  the  instrument, 
and  what  party — the  principal,  or  the  agent,  or  both — is  liable. 

Where  individuals  subscribe  their  proper  names  to  a  promissory 
note,  prima  facie,  they  are  personally  liable,  though  they  add  a 
description  of  the  character  in  which  the  note  is  given,  but  such 
presumption  of  liability  may  be  rebutted,  as  between  the  original 
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partiea^  by  proof  that  the  note  was  in  fiact  giyen  by  the  maken^  ai 
agents,  with  the  payee's  knowledge.    Byles  on  Bills  27,  n.  1. 

The  terms  of  the  note,  now  under  consideration,  upon  its  faoe 
being  ambignoos  and  uncertain,  as  to  the  £act,  whether  the  appel* 
iLuts  did  sign  it  in  their  indiyidual  or  official  capacity,  and  releyant 
eitraneous  proof  might  aid  in  the  solution  of  the  question,  it  was 
competent  for  either  party  to  show,  by  any  pertinent,  extraneous 
eyidence,  on  what  account  the  note  was  given,  and  whether 
on  the  credit  of  the  company  or  upon  the  individual  responsi- 
bility of  the  appellants,  as  ttie  joint  makers  thereof,  for  the 
purpose  of  proving  or  tending  to  prove  the  true  character  and  pur- 
port of  the  note.  This  could  not  vary  or  contradict  the  instrument, 
but  might  be  explanatory  of  its  meaning,  where  otherwise  it  would 
be  unintelligible.  While  the  appellants,  on  the  one  side,  might 
prove  that  the  note  was  signed  by  them,  as  agents  of  and  for  the 
company^  by  the  extraneous  evidence,  on  the  other,  the  appellee 
might  G^ow  that,  although  the  appellants  were  acting  in  behalf  of 
the  company,  he  refused  to  give  credit  to  the  company,  and  the 
appellants  did  in  fact  substitute  theii'  own  individual  responsibility 
for  that  of  the  company. 

Evidence  on  both  sides,  relevant  and  proper,  in  reference  to  the 
true  and  precise  character  and  purport  of  the  note,  was  admissible ; 
and  the  court  below  was  in  error  in  excluding  the  testimony  pro- 
posed by  the  appellants,  appropriate  to  this  inquiry. 

The  ruling  of  the  court  below,  permitting  the  note  to  be  given  in 
evidence  to  the  jury  (4th  exception),  is  affirmed ;  but  in  excluding 
the  offered  testimony  on  the  part  of  the  appellants  in  5th,  6th,  7th, 
8th,  9th,  IQth  and  11th  exceptions,  is  reversed. 

Under  this  disposition  of  the  case,  the  other  exceptions  (1st  and 
2d)  in  regard  to  the  demurrer,  and  3d  exception  to  the  manner  of 
drawing  the  jury,  and  12th  and  13th  exceptions,  granting  the  appel* 
lees'  prayer  and  rejecting  those  of  the  appellants,  become  immaterial, 
and  unnecessary  to  be  specially  determined  in  this  appeal 

JudgfMnt  r$if$r9$tL 

ItaSB.  — IM  JtaM  T.  StaoormiCidKt  S  Am.  Btp.  an^ 
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WovDBB,  ^ipellanty  v.  Thb  Baltimobb  akd  Ohio  Railboad 

COKPAXT. 

(»Md.41L) 

MatUr  ami  ttrvatU — JAabiUtjf  of  raUway  company  for  it0uHe$  tuitatnod  by 

employeeM. 

An  employee  of  a  railway  company  cannot  recover  for  an  ii^ury  sottained 
by  reaiwn  of  an  alleged  defective  brake,  onlen  it  is  shown  that  the  company 
was  negligent,  either  in  providing  the  machinery  which  caoBod  the  injury, 
or  in  selecting  the  mechanics  whose  duty  it  is  to  keep  it  in  good  order. 

A  ndlway  company  is  not  boond  to  change  its  machinery  in  order  to  apply 
every  new  invention  or  supposed  improvement  in  appliances;  and  an 
employee  who  consents  to  operate  the  machinery  already  provided  by  the 
etmipany,  knowing  its  defects,  does  so  at  his  own  risk. 

Action  by  an  employee  against  his  employer  for  injuries  sustained 
in  his  service.    The  facts  appear  in  the  opinion  of  tlie  court 

FFm.  Shepard  Bryan,  for  appellant,  ar^ed,  that  if  better  ma- 
chinery had  been  provided  by  the  railway  company  the  accident 
could  not  have  happened,  and,  therefore,  the  company  was  liable 
citing  Hard  v.  Vermont  and  Canada  R.  B.  Co.,  32  Vt  479 ;  CyCon- 
nell  V.  Bait,  and  Ohio  B.  R  Co.,  20  Md.  213 ;  BartonshiU  Co.  \.  Beid^ 
3  McQueen,  266  (House  of  Lords) ;  Brt/den  v.  Stewart,  2  id.  30 ; 
MarsluM  v.  Stewart,  33  Eng.  Law  and  Eq.  1. 

F.  C.  Latrohe  and  Jamee  A.  Buchanan,  for  appellees. 

Alyey,  J.  This  is  an  action  by  an  employee  against  his  employer, 
to  recover  for  an  injury  received  while  engaged  in  the  work  for  which 
he  was  employed,  by  reason  of  defective  machinery  that  he  was  re- 
quired to  operate. 

The  plaintiff  was  a  brakeman  in  the  employ  of  the  defendant,  on 
one  of  its  burden  trains,  and,  while  engaged  in  his  work,  he  received 
the  injury  complained  of,  which  was  occasioned  by  an  alleged  defect 
in  the  brake  to  one  of  the  cars  that  he  was  using  in  the  regular 
course  of  his  duty.  The  supposed  defect  consisted  in  the  use  of  a 
hook  instead  of  an  eye-bolt  on  the  brake,  and  in  having  Ihe  point 
of  the  hook  turned  the  wrong  way.  In  attempting  to  use  the  brake, 
in  oonaequence  of  the  defect,  the  plaintiff  was  suddenly  thrown  firom 
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the  car  to  the  tracks  and  was  caught  between  the  brake-shaft  and 
the  trucks  of  the  car  and  dragged  a  considerable  distance,  and 
serionsly  injured.  He  alleges  that  there  was  negligence  on  the  part 
of  the  defendant  in  regard  to  the  use  of  this  defectiye  brake,  and 
that  he  is  entitled  to  recover  from  the  company  the  damages  sus- 
tained by  him  as  the  consequence  of  such  negligence. 

It  IS  now  settled  that  there  is  no  contract  obligation  imposed  upon 
the  matd;er,  from  the  mere  relation  that  he  bears  to  the  servant  to 
provide  machinery  of  any  particular  character  or  description,  to  be 
operated  by  the  latter,  nor  is  there  any  implied  undertaking  on  the 
part  of  the  former,  resulting  from  the  mere  relation  as  employer,, 
that  the  machinery  shall  be  kept  fi'ee  trom  defects,  such  as  may 
expose  the  servant  to  danger.  The  servant  is  a  free  agent  to  select 
the  employment  into  which  he  enters,  and,  in  contracting  for  the 
wages  that  he  is  to  receive,  must  be  supposed  to  take  into  account 
the  risks  to  which  the  employment  may  expose  him ;  and  among- 
those  risks  are  the  defects  and  accidents  of  the  machinery,  and  the 
negligence  and  want  of  caution  of  fellow-servants  in  the  common 
employment  To  hold  the  master  liable  to  the  servant  for  all  the 
injuries  resulting  to  the  latter  from  defects  in  machinery  or  materials 
upon  which  he  may  be  employed,  or  trom  the  negligence  of  fellow- 
servants,  engaged  in  the  common  employment,  would  go  far  ta 
impede,  if  not  to  make  it  impossible  to  carry  on,  many  of  the  great 
works  of  the  country.  All  that  can  be  required  of  the  master,  and 
for  the  neglect  of  which  he  is  responsible  to  the  servant,  is,  that  he 
shall  use  due  and  reasonable  diligence  in  providing  safe  and  sound 
machinery,  and  in  the  selection  of  fellow-servants  of  competent 
skill  and  prudence,  so  as  to  make  it  reasonably  probable  that  injurj 
will  not  occur  in  the  exercise  of  the  employment  He  is  required,, 
also,  as  far  as  he  can  by  reasonable  care,  to  avoid  exposing  his  ser- 
vant to  extraordinary  risks,  which  could  not  have  been  reasonably^ 
anticipated  at  the  time  of  the  contract  of  service,  though,  as  to  such 
extraordinary  risks,  it  would  seem  the  master  does  not  guarantee 
against  them.    Bil&tf  v.  BaxendaU,  6  HnrL  &  N.  446. 

From  these  genend  principles  it  follows  that  the  master  is  not. 
liable  to  his  servant  for  any  injury  occasioned  by  a  deflect  of  machin- 
ery furnished  to  the  latter  to  o])erate,  unless  he  was  negligent  in 
providing  such  machinery,  or,  if  he  knew  of  the  defect,  in  omitting' 
to  warn  the  servant  of  its  existence.  And,  where  the  defect  produo^ 
ins:  the  injury  complained  of  was  the  consequence  of  the  incompe- 
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tency  or  neglect  of  a  fellow-servant,  or  whei'e  the  origin  of  the  defect 
did  not  appear,  it  has  been  held  that  the  master  was  not  liable  to  hia 
servant,  it  not  appearing  that  he  had  been  guilty  of  negligence, 
either  in  selecting  the  fellow-servant  or  in  providing  the  machinery 
in  which  the  defect  occurred.  Tarrant  v.  Webb,  18  G.  B.  797 ;  Or- 
tnond  V.  Holland,  EL,  B.  &  EL  102 ;  Wigmore  v.  Jay,  5  Exch.  354  . 
Brtnon  v.  Accringtan  Cotton  Company,  3  HnrL  ft  N.  511. 

Who  is  a  fellow-servant,  within  the  meaning  of  the  rule,  has 
been  a  question  of  some  diversity  of  decision,  though  the  decided 
weight  of  authority  is  to  the  effect  that  all  who  serve  the  same 
master,  work  under  the  same  control,  deriving  authority  and  com- 
pensation from  the  same  source,  and  are  engaged  in  the  same  general 
business,  though  it  may  be  in  different  grades  and  departments  of 
it,  are  fellow-servants,  each  taking  the  risk  of  the  other's  negligence. 

Or,  to  state  the  rule  more  generally,  in  the  language  of  a  decision 
that  has  been  approved  by  this  court,  "  all  who  are  engaged  in 
accomplishing  the  ultimate  purpose  in  view  —  that  is,  the  running 
of  the  road — must  be  regarded  as  engaged  in  the  same  general  bus- 
iness, within  the  meaning  of  the  rule."  Hard  v.  Vermont  and  Can- 
ada R.  B.  Co.,  32  Vt  473 ;  ffConnM  v.  Bait,  it  Ohio  R.  R.  Co.,  20 
Md.  212.  It  follows,  therefore,  that  the  brakeman  on  the  train  is  in 
the  same  common  employment  with  the  mechanics  in  the  shops  to 
repair  and  keep  in  order  the  machinery,  and  with  the  inspector  of 
the  machinery  and  rolling  stock  of  the  road,  and  the  superintendent 
of  the  movement  of  trains.  FarweU  v.  Boston  and  Worcester  R.  Co., 
4  Mete.  49 ;  Hayes  v.  Western  R.  Co.,  3  Gush.  270 ;  Shsrman  v.  Ro» 
Chester  and  Syracuse  R.  Co.,  17  N.  Y.  153 ;  Ryan  v.  Cumberland 
Valley  R.  Co.,  23  Penn.  St  382 ;  FeUham  v.  England,  Law  Rep. 
2  Q.  B.  33 ;  SearU  v.  Lindsay,  11  G.  B.  (N.  S.)  429.  If,  there- 
fore, the  defect  in  the  brake  that  caused  the  injury  in  the  present 
instance  existed  by  reason  of  the  neglect  or  want  of  care  on  the  part 
of  such  employees  of  the  defendant,  the  latter  cannot  be  held  liable, 
unless  there  has  been  negligence  in  the  selection  of  those  servants, 
and  the  oniis  of  proof  of  such  negligence  is  on  the  plaintiff.  20  Md* 
212;  25  id.  462;  27  id.  589. 

The  case  oVSearU  v.  Lindsay,  before  referred  to,  well  illustrates 
this.  There  the  plaintiff  was  employed  by  the  defendants  as  their 
third  engineer  on  board  their  steam  vessel  While  turning  a  winck, 
one  of  the  handles  came  off,  in  consequence  of  the  wuit  of  a  nut  or 
pin  to  aecure  it,  and  the  plaintiff  was  thereby  seriously  injured.    Ho 
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was,  with  others^  at  work  at  the  winch  by  the  orders  of  the  chief 
engineer,  who  knew  that  the  instrnment  was  out  of  order,  but  waSp 
neyerthelessy  a  .competent  person  for  the  position  he  occuided. 
There  was  no  evidence  of  personal  negligence  on  the  pait  of  the 
defendants,  and  it  was  held  that  the  chief  engineer  and  the  plaintiff 
were  fellow-servants,  and  that,  as  the  defect  existed  by  reason  of  the 
negligence  of  the  chief  engineer,  whose  dniy  it  was  to  see  that  the 
machinery  was  kept  in  proper  condition,  the  plaintiff  could  not 
recover.  And,  in  the  concurring  opinion  of  Mr.  Justice  Williams 
in  that  case,  the  law  is  briefly  but  clearly  stated  that  governs  cases 
like  the  present  He  said:  ^'I  think  there  was  no  foundation  for 
the  argument  that  Simpson,  the  chief  engineer  of  the  vessel,  and 
the  plaintiff  stood  in  any  other  relation  toward  each  other  than 
that  of  ordinary  fellow-servants.  Then,  applying  the  rule  of  law 
which  is  now  firmly  established,  the  common  employer  is  not  lia- 
ble to  either  for  an  injury  sustained  through  the  negligence  of 
the  other.  In  order  to  take  this  case  out  of  the  ordinary  rule,  it 
was  contended  that  here  there  was  negligence  on  the  part  of  the 
employers  themselves.  In  order  to  make  that  out,  there  must  be 
reasonable  evidence  to  show  that  they  were  to  blame,  eifaer  in 
respect  to  their  not  having  provided  proper  machinery  and  appli* 
ancae  or  not  having  retained  competent  workmen.  I  do  not  find 
any  evidence  at  all  of  any  default  in  either  of  these  particulars.  If 
the  winch  was  out  of  order,  it  was  owing  to  Simpson's  negligence. 
There  was  no  evidence  nor  any  suggestion  that  Simpson  was  not  a 
perfectly  competent  engineer.''  And  such  was  the  view  of  all  the 
judges. 

In  the  case  before  us,  the  question,  depending  upon  a  diversity  of 
opinion,  as  to  whether  the  eye-bolt  or  the  hook  is  the  better  mode 
of  fastening  the  brake,  is  immaterial,  as  both  seem  to  be  approved 
appliances,  tested  by  trial  and  experience;  and  if  it  were  conceded 
that  the  eye-bolt  has  superior  merits,  it  by  no  means  follows  that 
the  defendant  was  bound  to  discard  the  hook  that  had  been  used  for 
a  long  time,  and  on  so  many  of  its  cars,  without  accident  A  mtnA* 
ter  is  not  bound  to  change  his  machinery,  in  order  to  apply  every 
new  invention  or  supposed  improvement  in  appliancd^,  and  he  may 
even  have  in  use  a  machine,  or  an  appliance  for  its  operation,  shown 
to  be  less  safe  than  another  in  general  use,  without  being  liable  to 
his  servants  for  the  consequences  of  the  use  of  it  If  the  servant 
thinks  proper  to  operate  such  machine  it  is  at  his  own  risk;  and  all 
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that  he  con  require  is,  that  he  shall  not  be  deceived  as  to  the  degree 
of  danger  that  he  incurs.  Dynen  t.  LmcK^  26  L.  J.  Ezch.  221 ;  t 
Bedf.  on  Sailw.  521,  note. 

As  to  the  defective  attachment  of  the  hook,  it  was  shown  to  have 
been  the  duty  of  the  employees,  Fairbanks,  Buckingham  and  Day^ 
to  see  that  the  cars  and  their  appliances  were  kept  in  proper  and 
safe  repair.  Whatever  negligence,  therefore,  may  have  existed  in 
regard  to  the  arrangement  of  the  brake,  and  of  the  defective  attach- 
ment of  the  hook  thereto,  was  the  negligence  of  those  employees^ 
the  fellow-servants  of  the  plaintiff;  and  there  is  an  entire  absence 
of  evidence  to  show  that  there  was  the  least  negligence  on  the  part 
of  the  defendant  in  the  selection  and  employment  of  those  servants; 
bat,  on  the  contrary,  there  is  the  most  abundant  evidence  that  such 
servants  were  of  sufficient  competency  and  skill ;  nor  is  there  the 
slightest  evidence  in  the  case,  that  any  superintendent  or  other 
agent,  having  control  and  general  direction  of  the  employees,  and 
for  whose  negligent  conduct  the  defendant  would  be  responsible  to 
the  plaintiff,  ever  had  knowledge  of  the  defective  condition  of  the 
brake  before  the  occurrence  of  the  injury.  The  proof  wholly  failing 
in  these  important  particulars,  the  court  below  could  not  have  done 
otherwise  than  instruct  against  the  plaintiff.  The  essential  proof 
of  the  gravaman  of  the  action  was  wanting,  and  of  course  the  plain- 
tiff could  not  recover.  The  several  prayers  of  the  defendant  were 
unobjectionable,  and  the  court  was  therefore  right  in  granting  them. 
And  as  by  the  granting  of  the  defendant's  prayers  the  case  was  taken 
firom  the  jury,  the  plaintiff's  prayer,  which  was  rejected,  became 
unimportant. 

For  these  reasons  the  judgment  will  be  affirmed. 

JudgmerU  affirrMtU 


NoEB.— The  following  tote  well-cettled  rules  toaohlng  the  liability  of  the  maeter  to 
tlie  senrant  for  Injurlea  sustained  by  the  latter  in  the  course  of  his  employment: 

1.  A  master  is  not  responsible  to  those  In  his  employ  for  Injuries  resulting  tiom  nee^ 
Ugenoe,  oarelessness  or  mlsoonduot  of  a  feUow-servant  engaged  In  the  same  genaral 
bualness.  FarwdL  Y.JlieBotionandWcreetter  B.  R,  Co., 4  Met.  40;  Browner. Mounodl^ 
eHlllflMS;  Ooony.Syraeuseand  UMea B. ii., 5 N.  Y. 488 ;  Shennanr.BochmterandSyr' 
MUSS  B.  B.,  17  id.  1S8;  Buudl  t.  Hudnn  Biiotr  B.  IL  Co.^  id.  184;  BdUU  t.  The  New 
York  Central  B.  B.  Co.,  IB  id.  48S;  Haya  v.  The  Wettem  B.  B.  Co,,  8  Gush.  270;  AVbro 
▼.  The  Agmoam  Canal  Ob.,  6 Cush.  75;  Bayr.  BoeUm  and  Woruster  B.  B.  Cb.,  OCush.  USs 
OeUhanen  T.  The  SUmy  Brook  B.  B.  Cb.,  10  id.  288;  HuteMneon  t.  like  rorfc,  Mou,  B. 
JI.Gb.,6Bxfih.848;  ITortMrT.llks  JDiieBaaiMiyOo.,80N.T.4S8. 

2l  The  rule  exempting  the  master  Is  the  same,  although  the  giadea  of  the  sertaots  or 
amployaaa  ava  dlflersot,  and  the  penoii  Injured  la  Inferior  In  rank  and  subjeet  !• 
Iha  dliuottatt  and  asnifalauDtiol  of  blmbfwha^  aot  the  Injury  la  oaoaed.   Jlnwrnw 
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Th€  WaUm  R.  B.  Ob^  mtpra;  AWro  t.  The  Agawaim  Canal  Go.,  atipra;  Wymanr,  Jau» 
I  BKoh.  8BS;  Brkkntr  t.  Hie  New  Tork  Central  BaOroad  Co.,  t  Laos.  fi06w 

8.  Neither  is  It  neoesaarf.  In  order  to  bring  a  case  within  the  general  rule  of  exemp- 
tion, that  the  aenranta,  the  one  that  auffera  and  the  one  that  causes  the  Injury,  should 
be  at  the  time  engaged  In  the  aame  operation  or  particular  work.  It  Is  enough  that 
they  are  In  the  employment  of  the  same  maater,  engaged  In  the  same  common  enter- 
prise, both  employed  to  perform  duties  and  aenrloea  tending  to  accomplish  the  same 
general  purpose,  aa  In  maintaining  and  operating  a  railroad,  operating  a  factory,  work- 
ing a  mine  or  erecting  a  building.  BnUti  y.New  York  Central  R,  B.  Co.,  18  N.  T.  432 ; 
ITornsr  t.  The  BrU  Bofliooy  Co.,  89  Id.  488;  Coon  t.  Syraeute^  «te.,  B.  B.  Co.,  6  Id, 
4BB;  FcarufOl  r.  Boston  and  Worealter  B.  B.  Co.,  4  Mete.  48;  Prie&Uy  ▼.  FouAer^  8  Meea. 
4  Wela.  1,  and  the  other  cases  cited  aboye. 

L  The  master  Is  liable  to  his  serrant  for  any  Injury  happening  to  him  trom  the  mis- 
oonduot  or  personal  negligence  of  the  master ;  and  this  negligence  may  consist  In  the 
employment  of  unlit  and  Incompetent  senrants  and  agenta,  or  In  the  furnishing  for  the 
work  to  be  done,  or  for  the  use  of  the  serrant,  machinery  and  other  Implements  and 
facilities  Improper  and  unsafe  for  the  purposes  to  which  they  are  to  be  applied. 
PrieaOy  t.  Rnoler,  8  Mees.  4  Wels.  1 ;  Hoyden  t.  SmUhofOe  Manufacturtng  Co.,  88  Oonn 
tiSiBobertMr.amUh,  8H.4M.818;  wmUuMy,Clouoli,S  Id.  867;  Qrlfflth  t.  Oidloio,8 
HnrlsL4N.848;  Wuman  t.  Jisv,  6  Bzch.  848 ;  Owens  t.  J7oB(iful,  Bills,  lUaok  4  Ell.mi 
J^eeoony.  fT.  B.  B.  Go.,  8  N.  Y.  175;  Pattemn  t.  WaOaee^  28  L.  4  B.  48;  Meurehaar, 
fitoi«ir(,88ld.L 

ft.  If  the  serrant  sustaining  an  Injury  through  the  unsklllfulness  or  InsuHlolenoy  In 
number  or  otherwise  of  his  fellow  laborers,  or  through  defects  In  the  machinery  or 
eonyenlenoes  furnished  by  his  employer,  haa  the  aame  knowledge  or  means  of  knowl- 
edge of  the  unaklllfulnesa  or  deficiency  referred  to  as  his  employer,  he  cannot  sustain 
an  action  for  the  Injury,  but  will  be  held  to  hare  sssumed  all  the  riaks  of  the  employ* 
ment,  under  the  existing  facta.  WrUfiU  t.  New  York  Central  B.  B.  Go.,  8ft  N.  Y.  68S ; 
PrlaOy  t.  Wowler,  8  M.  ft  W.  1 ;  FYxiser  t.  Perm,  B.  B.  Co.,  88  Penn.  St.  104;  Mad Blivert 
ste., B. B.  Co.,T. Barter, ftOhIo St. 841, 688;  OnfflOi  t.  (HdOow, 8 Hurlst. ft N. 848;  BMsadI 
T.  Laeonia  Manufacturing  Co.,  48 Me.  118;  Senior v,  fTont,  1  Bl.  ft  Bl. 886;  SMp  r.  Bat^ 
em  Countiee  BaUwayOo.^  84  L.  ft  Bq.  806 ;  Lootiam  ▼. Brochway^  88  How.  478: 

In  Hard  t.  The  Vermont  Central  Raikroad  Co.,  88  Vt.  478,  It  waa  held  that  **  although 
It  Is  the  duty  of  a  railroad  corporation  to  exercise  all  reaaonable  care  In  procuring 
aound  machinery,  and  faithful  and  competent  employees,  and  although  they  are  liable 
to  their  serrants  for  the  neglect  of  this  duty,  yet,  after  haying  performed  It,  they  are 
not  liable  to  a  serrant  for  Injuries  occaaloned  by  the  neglect  of  any  of  his  oo-eenranta 
engaged  In  the  same  general  business,  even  though  the  negligent  serrant  be  superior 
In  grade  to  the  one  Injured.*' 

Baoon,  J.,  In  commenting  on  this  case.  In  Warner  r.  Erie  Bafitooy  Co.,  88  N.  Y.  418, 
say^ :  "  It  Is  said,  and  It  may  be  conceded,  that  this  case  is  In  adrance  of  any  decision 
yet  made,  where  the  principle  Is  involved,  but  If  so.  It  Is,  In  my  opinion,  a  sound  and 
Judicious  advance.  It  does  not  exonerate  the  directors  of  a  railroad  corporation  from 
liability  for  personal  negligence,  nor  discharge  them  trom  the  obligation  to  perform 
their  duty,  if  notice  or  knowledge  of  defects  or  insufficiencies  is  brought  home  to 
them,  and  the  Injury  results  to  one  of  their  servants  from  a  failure  to  remedy  a  defect 
through  which  the  Injury  occurs.  It  holds  them  to  the  highest  meaaure  of  responsS* 
Mllty  for  the  proper  construction  of  the  road,  Its  arrangements  and  equipments,  and 
the  selection  of  competent  and  skillful  subordinates  to  supervise.  Inspect  and  repair, 
and  control  and  regulate  Its  operation;  but,  having  faithfully  performed  these 
duties.  It  relieves  them  from  the  extreme  rigor  of  a  rule  which  would  practically  make 
them  Insurers  of  the  absolute  safety  of,  and  Indemnities  for,  every  Injury  wh!ah  an 
employee  In  their  service  might  suffer  trom  the  act  or  omission  of  his  fellow-servant.** 

It  Is  not  necessary  that  the  maater  ahould  know  that  the  aervants  employed  or 
materials  furnished  are  Incapable  and  unsafe,  but  It  is  sufficient  that  he  would  have 
mown  If  he  had  exercised  reaaonable  care  and  diligence.  Noyee  v.  SmUh^  88  Vt.  88, 
and  cases  cited.  And  aome  of  them  hold  that  the  maater  la  liable  If  he  either  knew  ot 
oupltt  to  haioe  known  the  dangerous  character  of  the  machinery  and  appliances  fuiw 
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Bished  the  aervant.  **  He  Is  chanceable  with  knowledge  of  the  probable  oonae  queneaa 
df  tbe  acta  he  dlrecta  or  of  wbloh  he  haa  oocnixanoe."  Byan  t.  Fovier^  Si  N.  T.  ilSt 
ITriDM  T.  Nmo  York  OBiilrol  B.  IL  Oo^  tS  Id.  Mi;  Snow  t.  Bomuionfc  IL  B.  Oo^  • 
AltaDtill.— Bbp. 


ThS  WaSHIKGTOV   FiEB   IkSURAKOB  COMPAITT  OV  BALnXOBI^ 

AJTB  THB  Atlantio  Fibb  akd  Mabiitb  Ibbubakob  Ookpakt, 
^>pellaiit8y  y.  Ebllt. 

(»Md.«L) 

Jin  immnmei^OontinteUan  of  poUeif — LUoruC  of  the  inmrod'^Amigm' 

fnerU — Subrogation, 

▲  poll^  of  Insnnnoe  against  fijre  was  iaaned  upon  the  conditions,  thai  if  the 
Interest  of  the  Insored  In  the  property  was  a  leasehold  Interest,  or  other 
Interest  not  absolute,  the  company  should  be  so  informed  at  the  time  of  con. 
tracUng  the  insurance,  or  the  policy  would  be  void ;  and  that  a  sale  or  con- 
veyance of  the  property,  or  an  assignment  of  any  interest  in  the  poli^ 
without  the  consent  of  the  company,  would  render  the  policy  void.  The 
Insured,  at  the  time  the  insurance  was  negotiated,  was  the  owner  of  an 
equity  of  redemption  only,  with  possession  of  the  property  insured;  hut  no 
mention  of  that  fact  was  made. 
Snhsequently,  the  insured  entered  into  a  contract  for  the  sale  of  the  property 
under  which  he  received  a  part  of  the  purchase-money,  but  continued  in 
possession  and  held  insurance  polides  for  the  benefit  of  the  vendee.  A 
total  loss,  by  fire,  of  the  property  afterward  occurred ;  and,  in  an  action  on 
the  policy  l^  the  assignee  of  the  Insured,  held  : 

1.  That  the  interest  of  the  insured  as  mortgagor  was  absolute,  within 
the  meaning  of  the  policy,  and  no  explanation  of  that  interest  was 
required  before  insurance. 
%  That  an  executory  contract  for  the  sale  of  the  premises  did  not  vlo* 

late  the  prohibition  in  the  policy  against  sale  or  assignment. 
8.  That  the  insurance  company,  on  payment  of  the  loes,  could  not  be 
subn^gated  to  the  rights  of  the  insured,  pro  tanto,  under  the  oiNi< 
tract  of  sale. 

AonoK  on  a  policy  of  insurance  against  fire. 

The  policy  was  issned  by  the  Washington  !Pire  Insurance  Com- 
pany of  Baltimore  to  Beekman  and  Reeder,  insuring  them  for  one 
year  from  the  14th  of  May,  1867,  against  loss  by  fire,  to  the  amount 
of  ISySOOy  on  the  building  well  known  as  ''Bamum's  Museum,''  in 


150  IIABYLAND, 


The  WMhlngton  Fira  Inauranoe  Companj  of  BaltimoM,  eie.,  t.  Kellj. 

New  York.  There  was  also  another  policy,  for  the  aauie  amount^ 
iBsned  on  the  same  property  abont  the  same  time  by  the  Atlantio 
Insurance  Oompany.  The  two  policies  are  sued  upon  in  this  action. 
The  policy  of  the  Washington  company  contained  the  following 
provisions. 

^*  If  the  said  property  shall  be  sold  or  conyeyed,  or  if  this  poliqr 
shall  be  assigned,  without  consent  of  the  company  obtained  in 
writing  hereon  '  *  *  *  then,  and  in  eyery  such '  case,  this  poliqr 
shall  be  null  and  yoid." 

''3.  Policies  of  insurance  subscribed  by  this  company  shall  not 
be  assignable  without  the  consent  of  the  company,  expressed  by 
indorsement  thereon;  in  case  of  assignment  without  sudi  cousc.  % 
whether  of  the  whole  policy  or  of  any  interest  in  it,  the  liability  of 
the  company  in  yirtue  of  such  policy  shall  thenceforth  cease;  and 
the  oompany  resenres  to  itself  the  right  to  elect,  either  to  consent 
to  the  transfer  or  to  return  a  ratable  proportion  of  the  premium 
and  cancel  the  policy.'' 

"2.  *  *  *  It  the  interest  in  property  to  be  insured  be  a 
leasehold  interest,  or  other  interest  not  absolute,  it  must  be  so  rep- 
resented to  the  company  and  expressed  in  the  policy  in  writings 
otherwise  the  insurance  shall  be  yoid«'' 

The  policy  of  the  Atlantic  company  was  not  so  explicit  on  these 
points,  but  the  last  part  of  the  fourth  condition  was  as  follows: 

**L  *  *  *  Nor  can  any  policy  or  interest  therein  be  assigned 
but  by  consent  of  the  oompany,  expressed  by  an  indorsement 
thereon.'' 

It  appears  that,  at  the  time  of  the  negotiation  for  the  insurance^ 
Beekman  and  Beeder  were  owners  only  of  an  equity  of  redemption 
in  the  property,  there  being  mortgages  on  the  property  to  the 
amount  of  $350,000.  On  the  11th  of  February,  1868,  the  owners 
entered  into  a  contract  for  the  sale  of  the  property  to  Charles  W. 
Budd ;  tlO,000  purchase-money  was  paid  down,  and  the  deed  of 
conyeyance  was  to  be  delivered  April  1, 1868.  The  possession  of 
Beekman  and  Beeder  was  continued,  and  all  policies  of  insurance 
were  left  in  their  hands  for  the  benefit  of  the  vendee  until  the  con- 
tract should  be  executed.  The  property  was  destroyed  by  fire  on 
the  2d  of  March,  1868.  On  the  5th  of  March,  1868,  a  deed  wts 
executed  and  delivered  by  Beekman  and  Beeder,  dated  the  11th  of 
February,  1868,  to  Kelly,  the  appellee.  On  the  1st  of  June  an  abso* 
lute  assignment  of  all  insurance  policies  was  made  to  the  appellea 
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On  the  trial  the  plaintiff  claimed,  first,  that  Beekman  and  Boeder 
had  an  insurable  interest;  and  second,  that  there  had  been  no  such 
Mde  or  conyeyanoe  as  to  yitiate  the  policy  or  forfeit  the  rights  of 
the  insured* 

The  defendants  claimed, 

1.  On  the  part  of  the  Washington  company,  that  the  plaintiff 
eannot  recover,  because  no  representation  was  made  to  the  company 
of  the  fiM^t  that  Beekman  and  Beeder  were  owners  only  of  an  equity 
of  redemption  in  the  property. 

•  L  On  the  part  of  both  companies,  that,  if  the  policies  did  attach, 
the  plidntiff  can  recoyer  only  a  j9ro  rata  amount  of  the  loss,  consider- 
ing the  fitct  that  Beekman  and  Beeder  received  tlO,000  purchase- 
money  on  the  contract  of  sale. 

3.  On  the  part  of  both  companies,  that  the  defendants,  on  pay- 
ment of  loss,  if  they  were  so  compelled,  should  be  subrogated  to 
the  rights  of  Beekman  and  Beeder,  under  the  contract  of  sale. 

4.  On  the  part  of  both  companies,  to  the  same  effect  as  No.  3. 

5.  6,  7.  Are  unimportant,  as  haying  been  more  or  less  embodied 
in  the  claims  already  given. 

The  plaintiff's  claims  were  allowed,  the  defendants'  disallowed, 
and  judgment  was  rendered  in  favor  of  plaintiff,  and  defendants 
appealed. 

TTiamas  H.  HdUt  Jr.^  and  8.  Teackle  WaUiSy  for  appellants^ 
argued  that  the  policy  never  attached  because  the  interest  of  Beek* 
man  and  Beeder  was  not  absolute^  and  cited  Bouvier's  Law  Die. 
•*  Absolute  ;**  New  York  Life  Ins.  Co.  v.  Flacky  3  Md.  353; 
NcUumal  Ins.  Oo.  v.  CranBj  16  id.  286;  Mutual  Ins.  Co.  v.  Deahj  17 
id.  38, 49 ;  Edmunds  v.  Mutual  Safety  Co.,  1  Allen,  307,  311 ;  Rey- 
nolds V.  Ths  State  Mutual  Ins.  C7o.,  2  Grant  (Penn.),  327-329 ;  Colum- 
bia Ins.  Co.  V.  LawrencSy  2  Pei  25 ;  10  id.  507 ;  Carpenter  v.  Provide 
Ins.  Co,,  16  id.  505 ;  Catron  v.  Tenn.  Ins.  Co.,  6.  Humph.  189.  That 
ike  contract  of  sale  was  in  violation  of  the  provisions  of  the  policy 
of  the  Washington  company,  and  cited  Bait.  Fire  Ins.  Co.  v.  Loney, 
20  Md.  36 ;  Ayres  v.  Hart.  Ins.  Co.,  17  Iowa,  185, 186 ;  21  id.  19^-198 ; 
Finley  v.  Lycoming  Ins.  Co.,  30  Penn.  310 ;  Hart.  Fire  Ins.  Co. 
T.  Ross,  23  Ind.  181 ;  Edmunds  v.  Mutual  Safety  Co.,  1  Allen,  311 ; 
Davenport  v.  New  England  Mutual  Co.,  2  Gray,  338;  Keeler  v. 
Niagara  Ins.  Co.,  19  Wis.  637;  2  Burrill's  Law  Dia  ''Sale;" 
n  How.  400l    Tha^  if  payment  should  be  compelled,  the  oompanj 
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were  entitled  to  subrogation  to  the  rights  of  Beekman  and  Beeder, 
under  the  contract  of  sale,  and  cited  Fentz  r.  Receiver  of  the  .^na 
Fire  Ins,  Co^  9  Paige,  969;  OarpmUr  v.  Fravid.  Ins.  Oo^  16  Pet 
501;  JEhuL  Fire  Ins.  Co.  v.  I\fler,  16  Wend.  397;  Ins.  Co.  t.  Wood- 
ruff, 2  Dutch.  664»  556;  Hart  etaUy.  Western  R.  B.  Corporation^  18 
Met  105, 108;  SmUh  v.  Ins.  Co..  17  Penn.  260;  Kemochan  r.  If.  Y. 
Bowery  Fire  Ins.  Co.,  5  Daer,  1,  and  17  N.  Y.  428;  Parsons  ^n 
Marine  In&,  227* 

/.  Nevett  SteeUy  for  appellee,  argued  that  the  insured,  Beekman 
and  Beeder,  had  an  insurable  interest  in  the  property,  and  cited 
2  American  Leading  Oases,  550;  Alien  v.  Insurance  Co.,  2  Md.  Ill ; 
Franklin  Ins.  Co.  y.  Coates  (8  Glenn,  14  id.  297*  That  the  contract 
of  sale,  being  merely  executory,  did  not  vitiate  the  insurance,  and 
cited: 

That  the  interest  of  Beekman  and  Beeder,  at  the  time  of  the 
msurance,  was  ^  absolute,''  within  the  meaning  of  the  policy,  and 
cited  Hough  v.  City  Fire  Ins.  Co.,  29  Oonn.  10,  19,  20 ;  Gaylord  y. 
Lamar  Ins.  Co.,  40  Mo.  13 ;  David  y.  Hart.  Fire  Ins.  Co.  and  Toughs 
urt  Y.  Conway  Fire  Ins.  Co.,  Digest  of  Decisions  on  Fire  Ins.  584» 
587 ;  Stoift  t.  Manufs  Ins.  Co.,  18  Vt  305 ;  Buffum  v.  Bowditch 
Mutual  Fire  Ins.  Co.,  10  Gush.  543;  Wilson  y.  Conway  Fire  Ins. 
Co.,  4  B.  I.  156;  Hope  Mutual  Ins.  Co.y.  Brolashy,  35  Penn.  282; 
1  Bosw.  507,  and  others. 

Stewart,  J.  The  insurance  companies  in  these  cases,  which 
have  been  brought  up  in  the  same  record  and  argued  together,  insist 
that  they  are  not  responsible  for  the  loss  occasioned  by  the  fire,  be- 
cause, as  they  allege,  certain  stipulations  and  conditions  of  the 
respectiye  policies  have  not  been  obserred  on  the  part  of  the  insured, 
although  they  concede  that  all  other  provisions  have  been  compliai 
with  to  entitle  the  insured  to  recoyer. 

Under  these  circumstances,  the  determination  of  the  questions 
involved,  depends  upon  the  construction  of  the  clause  in  the  policy 
of  the  Washington  Fire  Insurance  Company,  and  the  conditions  of 
the  policy,  and  the  conditions  in  the  policy  of  the  Atlantic  Fire 
and  Marine  Insurance  Company.  The  clause  is  to  the  following 
efiect. 

**  If  the  property  shall  be  sold  or  conveyed,  or  if  this  policy  shall 
be  assigned,  without  the  consent  of  the  company  obtained  in  writing 
thereon,  then  this  policy  shall  be  null  and  void*'' 
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The  conditions  of  the  same  policy  are  of  the  following  char- 
acter: 

''If  the  interest  in  property  to  be  insored  be  ^'leasehold'  interest, 
or  other  interest  not  abwltUe,  it  mnst  be  so  represented  to  the  com- 
pany,  and  expressed  in  the  policy  in  writing,  otherwise  the  insurance 
shaU  be  void." 

"  Policies  of  insorance  subscribed  by  the  company  shall  not  be 
assignable  without  the  consent  of  the  company,  expressed  by  indorse- 
ment made  thereon ;  in  case  of  assignment  without  such  consent, 
whether  of  the  whole  policy  or  of  any  interest  in  it,  the  liability 
of  the  company,  in  yirtue  of  such  policy,  shall  thereafter  cease.^ 

The  Atlantic  Fire  and  Marine  Insurance  Company  has  this  con- 
dition, to  wit : 

**  Eyery  policy  of  insurance  made  by  this  company  shall  be  sealed 
with  its  seal,  signed  by  the  president,  and  attested  by  the  secretary; 
and  the  person  for  whose  interest  the  insurance  is  made  must  be  de- 
clared and  named  therein ;  nor  can  any  policy  or  interest  therein  be 
assigned  but  by  the  consent  of  the  company,  expressed  by  an  in- 
dorsement made  thereon/' 

The  policy  of  insurance  in  this  case,  with  all  of  its  provisions 
and  conditions,  is  the  written  contract  between  the  insurer  and  the 
insured,  and,  as  much  of  the  aignment  of  the  case  was  directed  to  a 
discussion  of  the  rule  to  be  applied  in  the  interpretation  of  such  a 
contract,  we  may  premise  that  the  same  principles  of  construction 
gOTcm  the  contract  of  insurance,  as  other  written  contracts. 

In  its  interpretation,  as  in  all  other  contracts,  the  intention  of  the 
contracting  parties  is  to  be  regarded,  and  where  that  can  be  ascer- 
tained  it  mart  goTem  and  control  their  rights  under  it,  if  not  in 
conflict  with  the  law.  Maryland  Insurance  Co.  y.  Bossiere,  0  O.  ft 
J.  155. 

The  proyision  in  the  policy  of  the  Washington  Fire  Insurance 
Oompany  against  the  sale  or  conyeyance  of  the  property  insured, 
and  against  the  assignment  of  the  policy  without  the  consent  of  the 
insurers,  as  it  imposes  a  restriction  upon  the  right  of  disposing  of 
property,  should  be  construed,  as  any  other  contract  with  like  pro- 
vision, with  strictness ;  and  nothing  less  than  the  absolute  sale  or 
conyeyance  of  the  property,  with  all  the  usual  legal  ingredients  to 
constitute  the  transaction  as  such,  or  similar  complete  assign- 
ment of  the  policy,  can  be  considered  as  sufficient  to  avoid  the  pot 
Vol.  m.— 20 


151  MABYLAN  D, 


The  WMhlngton  Fin  Lunuanoe  GompAny  of  Baltimore,  eto.,  r.  KeDj. 

icy  oil  that  aocoont  Lazarus  t.  ChmmonweaUh  Ins.  Co^  5  Piok» 
76-82. 

There  is  no  doubt  that  an  insurance  against  fire  without  an  inter* 
est  in  the  subject-matter  insured  is  a  wagering  contract,  which  the 
law  does  not  sanction ;  and  it  is,  therefore,  necessary  that  the  in- 
sured should  have  an  interest  in  the  property  insured,  not  only  at 
the  time  of  the  insurance,  but  when  the  loss  by  fire  occurs.  If  the 
insured  sell  the  property,  and  transfer  all  his  interest  therein,  or  as- 
sign aU  interest  in  the  policy,  before  the  loss  happens,  he  cannot  re- 
cover by  the  principle  of  the  common  law.  This  provision  in  the 
policy  is  but  the  incorporation  of  this  legal  principle  therein. 

The  insurance  <^  buildings  against  loss  by  fire  is  a  contract  with 
the  owner  (or  any  person  having  an  interest  in  their  preservation), 
to  indemniify  against  any  loss  sustained  by  him  by  fire ;  and  if  the 
msured  has  sold,  conveyed  or  assigned  all  his  interest  in  the  same 
before  the  fire,  he  can,  in  fact,  sustain  no  damage,  and  the  insurers 
are  under  no  obligation  to  pay  any  one.  Angell  on  Insurance,  280, 
281. 

According  to  the  tenor  and  effect  of  the  language  in  this  proviso^ 
it  is  not  any  change  or  modification  in  the  title  to  the  properly 
that  will  avoid  the  policy,  or  any  reduction  of  the  interest  from  an 
absolute  to  a  qualified  interest,  because  the  reduced  interest  is  in- 
surable. 

The  proviso  is  restrictive  of  the  sale  or  conveyance  of  the  property 
insured,  and  where  the  sale  or  conveyance  is  relied  upon  by  the  in- 
surers, to  prevent  the  recovery  for  any  loss  by  fire,  the  sale  or  con- 
veyance must  bo  made  out  fhll  and  complete.  To  constitute  a  sale, 
within  the  meaning  and  terms  of  the  proviso,  the  right  to  the  prop- 
erty sold  and  to  the  possession  thereof  must  pass  from  the  vendor 
to  the  vendee.  The  mere  contract  for  the  sale  or  conveyance,  not 
divesting  the  title  of  the  vendor  and  vesting  the  same  in  the  vendee, 
is  not  a  breach  of  the  proviso. 

A  contract  to  convey  the  buildings  insured  at  a  fdture  day,  on 
payment  of  the  purchase-money,  and  between  the  time  of  contract 
and  its  consummation,  they  are  destroyed  by  fire,  the  vendor  being 
in  possession,  it  is  not  such  an  alienation  as  vacates  the  poliqr. 
Angell  on  Insurance,  §  206. 

The  contract  of  the  11th  of  February,  1868,  between  Beekman 
and  Beeder  and  Oharles  W.  Bndd,  was  an  executory  contract  to  seU 
and  convey  the  property  insniedt  and  the  lots  upon  which  the  build- 
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ings  stood,  and  certainly  was  not  such  sale  orconyeyance  as  forfeited 
the  rignfcs  of  the  insured  under  the  proyisionsof  the  policy.  There 
IB  no  doubt»  that  the  insored,  as  the  Tenders  of  the  property,  before 
the  actn&l  conyeyance  thereof  held  an  insurable  interest  therein.  8 
Kent* s  Gomm.  489,  n.  1. 

Besides  the  claase  in  this  policy  against  its  assignment,  it  is  one 
of  the  conditions  annexed  to  the  same,  that  it  shall  not  be  assign- 
able, nor  any  interest  in  it.  Mre  policies  haye  neyer  been  regarded 
as  transferable,  withont  the  consmt  of  the  company.  Angell 
on  Insurance,  §  11.  But  where  there  is  no  restriction,  the  policy 
was  assignable  in  equity,  like  any  other  chose  in  actiofi;  though,  to 
render  the  assignment  of  any  yaJue  to  the  assignee,  an  interest  in 
the  subject-matter  of  the  insurance  must  be  assigned  also,  for  the 
assignment  only  coyers  such  interest  as  the  insured  had  at  the  time 
of  the  assignment.  This  restriction  applies  only  to  transfers  belbre 
a  loss  happens.    3  Kent's  Gomm.,  §  496. 

The  assignment  after  the  loss  stands  on  the  same  footing  as  the 
assignment  of  a  debt  or  right  to  receiye  a  sum  of  money  actually 
due.    Angell  on  Insurance,  §  222. 

The  agreement  as  to  an  assignment  of  the  policies,  conceding 
there  was  such  an  agreement  between  the  parties,  as  understood 
by  Mr.  Glark,  and  that  such  agreement  by  parol  could  operate 
where  there  was  a  written  contract  between  the  parties,  can  occupy 
no  higher  ground  than  the  agreement  for  the  sale  of  the  property. 
It  did  not  amount  to  an  assignment  of  the  policy,  or  the  assign- 
ment of  any  interest  therein,  and  was  simply  a  contract  to  assign ; 
but  the  insured,  in  fact,  held  the  policy  and  made  no  assignment 
thereof!  They  held  the  possession  of  the  property  as  well  as  the 
I>olicy  of  insurance,  notwithstanding  the  contract  to  sell  and  con- 
yey  the  same. 

The  condition  in  the  policy  of  the  Atlantic  Fire  and  Marine 
Insurance  Gompany,  restrictiye  of  any  assignment  of  that  policy 
or  any  interest  therein,  is  of  like  purport  and  to  the  same  effect  as 
the  clause  and  condition  in  the  policy  of  the  Washington  Fire 
Insurance  Gompany,  and  the  same  construction  is  therefore  appli- 
cable to  that  policy.  In  the  condition  requiring  the  interest  in 
property  to  be  insured,  if  a  leasehold  or  other  interest  not  absoluiSt 
to  be  so  represented  to  the  company  and  expressed  in  the  policy, 
the  term  leasehold  ex  vi  termini  imports  a  qualified  inter^  the 
other  inteirett,  not  aisolute,  although  not  so  particularly  described 
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by  the  general  term  used,  most  be  undersood  as  referring  to  soma 
similarly  qualified  interest,  as  the  '^  leasehold." 

The  language  employed  in  the  condition  recognizes  the  distinc- 
tion between  leasdiold  or  other  qualified  interests,  as  contradistin- 
guished from  those  that  are  absolute  or  unlimited.  The  '^  lease- 
hold" is  carved  out  of  the  fee  simple,  which  remains  vested  in 
another,  who  holds  the  absolute  estate,  and  so  of  any  other  inferior 
interest  less  than  the  absolute.  The  term  ^  not  absolute  "  cannot 
mean  a  fee-simple  interest  in  the  property. 

The  appellants,  while  they  concede  that  the  title  of  the  insured 
was,  in  all  other  respects,  perfect^  yet  insist  that  the  interest  of  the 
msured  in  the  property  was  not  absolute,  as  contemplated  by  the 
terms  of  the  condition,  because  of  the  existence  of  the  mortgages 
thereon.  The  'leasehold,"  from  its  well-known  signification  and 
its  immediate  connection  with  the  other  interest  not  absolute,  neces* 
sarily  is  used  as  descriptive  of  the  meaning  and  extent  of  the  other. 
It  is  an  interest  less  than  the  fee-simple,  so  is  an  estate  for  life,  for 
a  term  of  years  or  at  wilL 

By  a  lease  one  grants  an  interest  less  than  his  own,  and  the  lease 
is  properly  a  conveyance  of  lands,  tenements  or  hereditaments, 
made  for  Ufe,  for  years  or  at  will,  but  always  for  a  less  estate  than 
the  lessor  has  in  the  premises.  When  tilie  owner  in  fee  grants 
a  lease  he  still  retains  his  absolute  interest    2  Blacks.  Gomm.,  287. 

To  inferior  and  limited  interests  the  general  language  of  the 
condition  is  applicable,  and  the  mortgages  upon  the  property  must 
have  the  effect  to  reduce  the  estate  of  the  mortgagor  to  some  such 
qualified  interest  to  bring  it  within  the  operation  of  the  condition. 

The  estate  in  lands,  tenements  and  hereditaments  is  the  interest 
the  tenant  has  in  them,  and  to  ascertain  precisely  the  character  of 
that  interest,  the  estate  must  be  considered  with  regard  to  the  quan- 
tity of  interest — the  time  at  which  that  quantity  of  interest  is  to 
be  enjoyed,  and  the  number  of  the  tenants ;  the  quantity  of  the 
interest  is  to  be  measured  by  its  duration  and  extent ;  thus,  either 
his  right  of  possession  is  to  subsist  for  an  uncertain  period,  during 
his  own  life  or  that  of  another  person,  to  determine  at  his  own 
decease,  or  to  remain  to  his  descendants  after  him ;  or  it  is  circum- 
scribed within  a  certain  number  of  years,  months  or  days;  or  it  is 
infinite  and  unlimited,  being  vested  in  him  and  his  representatives 
forever. 

The  owner  in  fee-simple  holds  the  lands,  etc.,  to  him  and  his  heirs 
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foreyer,  generally  and  absolutely^  and  he  has  absolutum  ei  directum 
dominium,  and  therefore  is  said  to  be  seized  thereof  in  daminico  suo, 
in  his  own  demesne. 

Estates  or  interests  may  be  held  as  a  secnrity  for  the  payment  of 
a  debt  by  mortgage  or  dead  pledge,  mortuum  vadium,  2  Black.  Gom^ 
ch.  7,  IM,  107, 167,  and  the  mortgage  upon  it  does  not  affect  either 
the  quantity  or  character  of  the  estate,  but  simply  holds  it  to  secure 
the  debt  Mortgages  are  now  universally  regarded,  in  courts  of 
equity,  as  mere  securities  for  the  payment  of  money,  chattel  interests 
or  choses  in  action;  the  debt  being  considered  the  principal,  and  the 
mortgage  as  accessory  and  appurtenant  thereto,  and  before  fore* 
closure  belongs  to  the  executor,  and  though  the  technical  fee  may 
descend  to  the  heir,  he  takes  it  in  trust  for  the  personal  represent- 
ative. 

The  mortgagor  is  the  substantial  owner  of  the  property,  though 
ih€  legal  estate  is  in  the  mortgagee,  and  he  can  transfer  or  vest  his 
interest  at  his  own  pleasure,  so  long  as  the  right  of  redemption 
exists,  and  the  interest  of  the  mortgagor  is  also  liable  to  attachment 
and  execution. 

The  mortgagee  has  an  interest  in  the  subject-matter  of  the  mort- 
gage not  absolute,  but  commensurate  with  the  object  contemplated 
to  be  attained  by  it,  as  a  security  for  the  payment  of  a  debt  dus 
from  the  mortgagor  to  the  mort^Etgee,  and  his  claim  does  not  vest  in 
him  the  estate  in  the  lands  mortgaged,  but  follows  the  nature  of  the 
debt,  and  as  a  chsittel  interest  belongs  to  his  representatives  in  case 
of  his  death. 

The  equity  of  redemption  in  the  mortgagor  is  not  only  a  subsist- 
ing estate  and  interest  in  the  land  In  the  hands  of  the  heirs,  devisees, 
assignees  and  representatives  of  the  mortgagor,  but  of  any  other 
persons  who  have  acquired  any  interest  in  the  lands,  by  operation 
of  law  or  otherwise,  in  privity  of  title. 

Courts  of  equity,  though  a  mortgage  be  forfeited,  and  the  estate 
absolutely  vested  in  the  mortgagee,  at  common  law,  yet  they  wiU 
allow  the  mortgagor,  at  any  reasonable  time,  to  redeem  his  estate. 
So  long  as  the  estate  can  be  shown  to  have  been  treated  as  a  pledge, 
there  is  a  recognition  of  the  mortgagor's  title.  Nor  will  they  permit 
a  conveyance  made  to  secure  a  debt,  to  operate  for  any  other  purpose 
than  to  secure  the  debt ;  the  conveyance  will  be  considered  as  merely 
holding  the  property  as  pledged,  and  no  agreement  in  a  mortgage 
will  be  su  ffered  to  make  the  property  irredeemable.    Ford  v.  Fhilpof, 
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5  H.  ft  J.  312;  Bvans  y.  Merriken,  8  G.  &  J.  39;  Cluue  y.  Locker* 
many  11  id  185;  G.  O.  Coal  Co.  v.  Detmoldy  1  Md  237;  AUon  t 
Mutual  Ins.  Co.,  2  id*  111 ;  Timons  and  Wife  t.  Harrison^  19  id*  296 ; 
Code,  art  64,  §  20;  Story's  Eq.  Juris.,  §§  1015-1023 ;  4  Kent's  Com. 
156-166 ;  2  Black.  Com.  159,  and  n.  & 

Notwithstanding  the  mortgages  npon  the  property,  the  mortgfr* 
gors  held  the  equity  of  redemption,  the  real  and  beneficial  estate, 
equivalent  to  the  fee-simple  at  law,  descendible  by  inheritance, 
devisable  by  will,  and  alienable  by  deed;  as  any  other  absolute  estate 
of  inheritance.  To  all  intents  and  purposes  they  held  the  absolute 
interest  in  the  property  insured ;  the  mortgages  were  but  temporary 
and  incidental  incumbrances,  and  could  not  operate  to  render  their 
interest  a  limited  one. 

Upon  no  sound  principle  of  construction,  relating  to  the  nature 
and  qualities  of  estates,  can  the  interests  of  the  mortgagors,  as 
holders  of  the  equitable  fee-simple,  be  divested  or  reduced  to  a 
qualified  or  inferior  estate. 

They  were  not  within  the  terms  of  the  condition,  and  were  not 
required  to  communicate  to  the  insurers  the  fact  that  the  property 
was  subject  to  the  mortgages.  If  the  insurers  designed  to  require  a 
disclosure  of  all  incumbrances  upon  property  insured,  they  hare  n^t 
used  apt  and  sufficient  language  to  accomplish  that  object. 

To  give  to  the  terms  of  the  condition  the  force  claimed  by  the 
insurers,  would  be  to  substitute  another  and  different  contract  for 
the  parties,  and  such  construction  can  find  no  warrant  or  authority 
in  the  terms  of  the  condition,  as  they  stand  in  the  policy.  Accord- 
ing to  these  views,  it  follows  that  there  was  no  error  below,  in  grant- 
ing the  appellee's  prayers,  and  refusing  the  first,  fifth,  sixth  and 
seventh  prayers  of  the  appellants. 

The  agreement  of  the  11th  of  February,  1868,  between  Beekman 
and  Beeder,  and  Budd,  was  an  executory  contract  between  the  par- 
ties, and  under  that  contract  the  insured  were  not  divested  of  their 
interest  in  the  property,  and  were  entitled  to  be  indemnified  by  the 
insurers,  according  to  the  contracts  of  insurance,  for  the  loss  they 
sustained  by  the  fire. 

To  constitute  an  insurable  interest,  it  is  not  necessary  that  the 
insured  shall,  in  all  cases,  have  the  absolute  and  unqualified  interest 
in  the  property  insured — a  trustee,  mortgagee,  a  reversioner,  a  fac- 
tor, an  agentj  with  the  custody  of  goods  to  be  sold  on  commission, 
may  insure.    2  Marshall  on  Ins.  64»  oh.  S,  p.  789. 
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The  mortgagor  and  mortgagee  may  each  insure  his  own  interest 
— the  first  insures  the  property,  which  he  may  do  for  its  full  value^ 
aa  the  owner  thereof;  the  latter,  to  the  extent  of  his  debt,  and  no 
ftuiher.  The  first,  notwithstanding  the  incumbrance  on  his  prujH 
erty,  is  entitled  to  recoTer  the  full  amount  of  his  loss,  within  the 
limits  of  the  insurance ;  the  latter,  if  the  premises  are  destroyed  by 
fire  before  the  extinguishment  of  the  mortgage,  has  the  right  to  be 
paid  his  debt  by  the  insurers,  if  not  more  than  the  insurance,  and 
the  underwriters,  in  such  case,  become  entitled  to  the  debt,  and  can 
recoyer  the  same  firom  the  mortgagor,  and  are  subrogated  to  the 
rights  of  the  mortgagee.    2  Marshall  on  Ins.  64>  ch.  2,  p.  789. 

The  payment  of  the  insurance  does  not  discharge  the  mortgagor 
from  the  debt,  but  the  insurers  become  his  creditors,  and  have  the 
right  to  an  assignment  of  the  debt  from  the  mortgagee.  There  is 
no  priyity,  in  law  or  fact,  between  the  mortgagor  and  the  mort- 
gagee, in  the  contract  of  insurance,  and  the  mortgagor  can  take  no 
adyantage  of  th^  policy  of  the  mortgagee  for  his  debt,  for  he  has 
no  interest  whatever  therein,  but  is  bound  to  pay  the  debt  to  the 
insurers,  where  they  become  his  substituted  creditors.  Angell  on 
Ins.,  59. 

In  King  y.  State  Ins.  6b.,  7  Gush.  1,  referred  to  in  3  Kenf  s  Com. 
489,  n.  6,  it  was  held  (Shaw,  0.  J.,  giving  the  opinion),  that  the 
insurers  could  not  insist  upon  an  assignment  of  the  mortgagee's 
interest,  as  a  preliminary  condition  to  the  payment  of  a  loss,  and 
that  it  was  not  inequitable  to  allow  the  mortgagee  to  recover,  both 
from  the  underwriters  and  the  mortgagor. 

But  the  contract  of  insurance  is  strictly  a  contract  of  indemnity, 
and  the  mortgagee  is  not  entitled  to  recover  from  the  insurers  the 
value  of  the  property  lost,  and  his  whole  debt,  besides,  from  the 
mortgagor.  When  his  debt  is  paid,  and  he  is  indemnified,  it  seems 
more  in  consonance  with  the  just  principle  of  indemnity,  that  the 
insurers  should  have  the  right  to  be  substituted  in  his  place  and 
allowed  to  collect  the  debt  from  the  mortgagor. 

The  policy  of  insurance,  from  its  legal  effect,  according  to  judi- 
cial  decision,  must  receive  such  reasonable  construction  as  imports 
with  its  true  character  as  a  contract  of  indemnity.  Angell  on  In& 
103,  note  1,  referring  to  an  opinion  of  Qibsok,  C  J 

The  eflSwt  of  the  destruction  of  the  buildings  by  fire,  upon  the 
•ontraot  between  Beekman  and  Boeder  and  Budd,  could  not  operate 
Id  eluyige  the  contract  between  the  insurers  and  the  insured.     The 
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fiu)t  of  the  insured  having  contracted  to  sell  the  property,  and 
reoeiyed  a  part  of  the  purchase-money,  ought  not  to  depriye  them 
of  their  indemniiy,  unless  it  had  been  so  stipulated  by  appropriate 
terms.  If  the  insured  had  made  an  absolute  sale  of  part  of  the 
property  insured,  that  would  have  avoided  the  policy  pro  tanto  — 
Angell  on  Ins.  196 — but  as  that  was  only  a  contract  to  sell  the  prop- 
erty, the  insured  are  entitled  to  fiill  indemnity,  otherwise,  the  con* 
tract  of  insurance  is  not  gratified.  We  think  the  second  prayer  of 
the  appellants  was  properly  refused.  The  third  and  fourth  prayers 
of  the  appellants  were  properly  refused. 

The  insured  is  entitled  to  be  indemnified  for  the  loss  of  the  build- 
ings by  fire,  to  the  extent  of  his  insurance,  and  there  is  no  reason 
to  reduce  the  amount  because  a  contract  had  been  made  for  their 
sale. 

The  rule  of  subrogation  is  thus  stated  in  2  Phillips  on  Ins.  282 : 
**  Where  the  insurable  interest  consists  of  a  debt  due  to  the  assured, 
the  assured  is  bound  to  assign  to  the  underwriters  the  debt  or  his 
insurable  interest,  whatever  it  may  be,  in  case  of  his  being  paid  a 
total  loss."  This  equitable  principle  cannot  be  applied  here,  where 
no  debt  has  been  insured,  paid  by  the  insurers,  and  to  be  assigned^ 
and  the  insured  have  not  been  paid  to  the  full  limit  of  their  loss. 

The  whole  of  the  insurance,  according  to  the  admitted  fSftcts, 
amounted  to  some  $60,000,  and  the  buildings  destroyed  \  ere  worth 
$100,000.  The  taj^i  that  the  buildings,  with  the  lots  upon  which 
they  stood,  were  under  contract  to  be  sold  at  the  time  of  the  fire^ 
does  not  deprive  the  insurers  of  any  of  their  rights,  or  increase 
their  responsibility,  nor  does  it  confer  upon  the  insured  any  addi- 
tional advantage  growing  out  of  their  contract  with  the  insurers. 

The  insurers  cannot  be  benefited  by  a  subrogation  to  the  rights 
of  the  insured  without  affecting  the  claim  of  the  insured  to  be  fully 
indemnified  for  their  loss.  The  equitable  principle  of  subrogation 
cannot  be  applied  where  it  confiicts  with  that  indemnity  to  which 
the  insured  is  entitled  under  the  contract  of  insurance. 

The  destruction  of  the  buildings  by  the  fire  is  an  absolute  loss, 
which  the  insurers  are  obliged  to  meet,  according  to  the  terms  of 
the  policies  of  insurance,  applied  to  the  admitted  facts,  and  there 
is  no  just  ground  upon  which  they  can  be  relieved  by  any  subroga- 
tion to  the  rights  of  the  insured  under  the  circumstances  of  this 
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Thx  Matob,  joc.,  op  Annafous,  appellant,  y.  Habwood. 

(aSMd^iTl.) 
SM&Me—cofUradieUng  puUUked  aeU  of  UgiikOuTB, 

b  aa  action  under  an  act  of  the  leg^Blatore,  which  act  had  been  signed  hf 
Che  goremor,  oertlfled  under  the  great  aeaX,  and  published  as  required  bj 
the  State  eonstitution,  evidence  was  offered  to  show  that  the  act  had  been 
changed  bj  a  mistake  of  the  engrossing  dork.    SM,  inadmissible. 

Thx  fiicts  are  stated  in  the  opinion. 

8.  T.  MeOuOough  d  A.  B.  Haynor,  for  appellant; 

William  Hartoood,  for  appellees. 

Maulbby,  J.  In  this  case  an  injunction  was  obtamed  by  the 
api>ellee8  to  restrain  the  appellants  from  selling,  through  their  col- 
lector, the  property  of  the  appellees  for  payment  of  a  proportion  of 
**  special  tax,'*  for  paving  two  hundred  and  forty-five  feet  of  North- 
East  street,  in  the  city  of  Annapolis.  The  pow^r  is  claimed  by  the 
api)ellant8  under  the  act  of  1867,  ch.  240.  That  act.  so  far  as  per- 
tains to  t  dis  case,  in  the  printed  volume  of  laws,  is  in  the  following 
words:  ''To  impose  and  appropriate  fines,  penalties  and  forfeitures 
for  the  breach  of  their  by-laws  and  ordinances,  and  to  levy  and  collect 
taxes,  not  exceeding  one  per  centum,  on  all  the  property  of  the  citi- 
zens of  said  city ;  to  pass  ordinances  for  the  prevention  and  extin- 
guishment of  fires,  for  paving  and  keeping  in  repair  the  streets,  lanes 
and  alleys  in  said  city,  and  for  extending  and  widening  the  same  to 
any  particular  part  or  district  of  the  city,  for  paving  the  streets^ 
lanes  and  alleys  therein,  or  for  sinking  wells,  making  pumps,  water- 
pipes,  fountains,  hydrants  and  water-plugs,  which  may  appear  for 
the  benefit  of  each  particular  part  or  district."  The  act,  as  printed, 
is  correctly  taken  from  the  copy  which  was  recorded  in  the  office  of 
the  court  of  appeals,  in  conformity  with  the  provisions  of  the  con- 
stitution of  1864,  which  was  in  operation  when  it  was  passed.  The 
appellants  insist  that  the  act,  as  recorded  and  printed,  did  not  con- 
tain all  the  provisions  which  it  contained  when  it  was,  in  fact, 
jiassed  by  the  two  houses,  and  they  produce  a  copy  certified  by  the 
chief  clerks  of  the  senate  and  house  of  delegates  respectively,  to  be 
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a  true  copy  of  the  tict  as  passed,  with  contents  different  from  those 
above  quoted,  and  they  offer  to  prove  that  the  difference  was  occa- 
sioned by  mistake  of  the  clerk  in  engrossing  the  same,  after  its 
final  passage,  preliminary  to  it6  examination  by  the  committee  on 
engrossed  bills,  and  to  the  affixing  of  the  great  seal,  signature  by 
the  governor  and  recording.  The  act,  as  printed,  the  appellants 
admit,  was  duly  examined  by  the  committee,  sealed,  signed  and 
recorded,  and  the  question  is  whether  it  is  competent,  by  extrinsic 
evidence,  to  prove  the  contents  of  an  act  of  assembly  to  be  different 
from  those  set  out  in  the  copy,  which  has  been  attested  in  all  the 
forms  prescribed  by  the  constitution.  The  act  of  1867  was  to  take 
effect  from  its  passage. 

Although  this  question  did  not  arise  in  the  court  below,  yet,  as  it 
might  be  raised  in  the  course  of  further  proceedings  in  the  cause, 
and  has  been  fully  argued  by  the  counsel  of  the  appellants,  we  will 
consider  and  determine  it. 

The  29th  section  of  article  3,  of  the^onstitution  of  1864,  provides 
that  ''every  bill,  when  passed  by  the  general  assembly,  and  sealed 
with  the  great  seal,  shall  be  presented  to  the  governor,  who  shall 
sign  the  same  in  the  presence  of  the  presiding  officers  and  chief 
clerks  of  the  senate  and  house  of  delegates.  Every  law  shall  l^ 
recorded  in  the  office  of  the  court  of  appeals,  and  in  due  time  be 
printed,  published  and  certified  under  the  great  seal  to  the  several 
courts,  in  the  same  manner  as  has  been  heretofore  usual  in  this 
State.  The  object  of  these  careful  provisions  was  to  giiard  against 
controversy  in  respect  to  the  contents  of  laws.  To  attest  the  verity 
of  the  contents  of  a  law  all  these  solemnities  are  invoked.  Not 
only  must  it  be  sealed  with  the  great  seal,  and  signed  by  the  gov- 
ernor, but  it  must  be  so  signed  in  the  presence  of  those  officers  of  the 
two  houses,  who  are  best  qualified  to  know  whether  the  contents  of 
the  paper,  being  signed,  are  the  identical  contents  of  the  law  which 
passed  their  respective  houses*  Then  it  is  to  be  I'ecorded,  and 
from  the  record  office  is  to  be  again  certified  under  the  great  seal, 
printed  and  published.  We  cannot  perceive  on  what  principle  the 
court  could  be  justified  in  going  behind  evidence  so  fully  presented 
by  the  constitution,  and  inquiring,  on  extrinsic  proof,  irto  th< 
verity  of  the  contents  of  an  act  of  assembly  so  attested. 

The  claim  of  the  appellants  against  the  appellees  was  made  tfn  the 
1 1  th  of  March,  1869,  and,  on  the  17th  of  the  same  month,  the  biU 
was  filed.    When  the  controversy  originated,  therefore,  the  act  of 
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1867  had  passed  through  all  the  forms  of  attestation  prescribed  bj 
the  oonstitntion^  and  it  is  manifest,  from  the  answer  of  the  appel- 
lants, that  they  claimed  the  power  in  virtue  of  the  act  as  printed  in 
the  statute  book.  There  is  in  the  answer  no  ayerment  of  error  cr 
mistake  in  r3spect  to  the  eontents  of  the  act  We  are  informed  bj 
the  counsel  of  the  appellants,  that  the  suggestion  of  error  was  first 
made  in  the  argument  in  the  court  below.  But  however  the  ques- 
tion may  have  arisen,  or  however  it  might  be  raised  in  the  course  of 
further  proceedings,  the  result  must  be  the  same.  We  think  that 
the  court  cannot  go  behind  the  proof  prescribed  by  the  constitution 
in  inquiring  into  the  contents  of  statutes.  A  similar  question  arose 
in  the  case  of  Fouke  t,  Fleming  d  DouglasSy  13  Md.  392,  where  the 
court  said:  ^' Seeing  that  the  engrossed  bill  and  the  published  copy 
of  the  law  corresponded,  we  do  not  feel  authorized  to  assume  tbey 
are  erroneous,  and  decide  the  law  to  be  according  to  the  evidence  of 
the  proceedings  of  the  legislature,  as  furnished  by  the  journals  of 
the  two  houses."  While  it  is  not  said  in  terms  that  no  evidence 
would  be  admissible  to  prove  the  contents  of  an  act  of  assembly  to 
be  different  firom  the  engrossed  and  printed  statute,  yet  as  the  jour- 
nals would  be  the  next  best  evidence,  a  refusal  to  consider  them 
would  indicate  the  opinion  of  the  court  to  be  that  no  extrinsic  evi- 
dence could  be  admitted.  In  the  case  of  DawKng  v.  Smith,  9  Md. 
242,  in  which  the  judges  delivered  separate  opinions,  Le  Orakd, 
G.  J.,  and  Eccleston  and  Mason,  JJ.,  concurring  in  the  judgment, 
though  not  taking  the  same  grounds.  Judge  Mason  said  that 
the  act  in  question,  in  that  case,  became  perfected  law  firom  its  final 
engrossment  It  was  passed  by  the  house  on  the  7th  of  March,  by 
the  senate  on  the  8th,  and  was  engrossed  on  the  10th.  It  was  argued 
that  the  engrossment  of  an  act  of  assembly  is  the  copying,  after  all 
amendments,  preliminary  to  their  reading  and  final  passage,  but  this 
view  is  not  sustained  by  a  reference  to  the  dates  of  final  passage  and 
engrossment  of  the  act  in  question  in  the  case  of  Smith  and  Bowling. 
By  the  practice  of  our  general  assembly  there  is  a  final  engrossment, 
after  the  passage  of  a  bill,  made  for  examination  by  the  committee 
on  engrossed  bills,  sealing  with  the  great  seal,  eta  To  that  final 
engrossment  the  court  referred  in  Fouke  v.  Fleming  £  Douglctes, 

In  the  cases  referred  to  by  the  appellants'  counsel  in  1  Deuio,  9, 
14  m.  297,  and  19  id.  324,  the  question  was,  whether  the  acts  of  the 
legislature  under  review  in  those  cases  had  been,  in  fact,  passed  in 
conformity  with  the  provisions  of  the  State  constitutions.    In 
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inquiring  into  that  fact^  the  courts  held  that  it  was  proper  to  go 
behind  the  evidence  of  the  statute  book&  Here  the  question  is  one 
of  evidence  to  prove  conients.  (The  rest  of  the  opinion  is  local  bk 
eharaoter.) 


OuBJiAin),  appellant,  v.  DAJrDXLEb 

(ttMd.ML) 

JMroM  of  trade-^Sreach  of  09OMMNU— ii^^iMMMMk 

0.  leased  a  dyeing  and  soonring  establiBhrnent,  in  the  city  of  Baltimore,  for  a 
term  of  years,  to  F.  &  D.,  partners,  and  at  the  same  time  sold  them  the 
good-will  of  the  baslness,  and  covenanted  never  to  enter  into  competition, 
directly  or  indirectly,  with  the  lessees,  in  Baltimore,  in  the  trade  or  pmfe^ 
sion  of  dyeing  and  soonring.  The  partnership  between  F.  &  D.  was  subs^ 
qaently  dissolyed ;  D.  became  sole  owner  of  the  partnership  interest ;  the 
lease  expired,  and  D.  removed  next  door  and  established  himself  in  the 
regular  baslness  of  dyeing  and  scouring.  Q.  then  made  an  arrangement 
with  his  son,  by  which  the  trade  was  re-established  at  the  old  stand,  under 
the  name  of  the  son,  the  father  being  the  real  proprietor.  On  an  applica> 
tion  for  an  injunction,  held,  that  the  covenant  was  valid ;  that  the  disao* 
lution  of  the  partnership  between  F.  and  D.  did  not  release  the  covenanter 
from  his  obligation  to  D. ;  and  that  the  re-establishment  of  the  business  by 
G.,  under  the  name  of  his  son,  was  in  violation  of  the  covenant,  and  could 
be  restrained  by  injunction. 

I^jTJNCTiON.    The  facts  are  stated  in  the  opinion  of  the  court 

Argument  before  Babtol,  0.  J. ;  Rtewabt,  Bbekt,  MAUiSBXy 
Alvet  and  Bobinson,  JJ. 

Joseph  Henisler  and  William  Pinhney  White^  for  appellant^ 
argued  that  the  contract  was  in  restraint  of  trade  and  against  pub- 
lic policy ;  that,  if  binding  on  the  father,  it  was  not  on  the  son ; 
that  it  was  good,  if  at  all,  only  during  the  partnership. 

* 

Arthur  O.  Brown  and  George  William  Brown,  for  appellee, 
argued  that  limited  contracts  in  restraint  of  trade,  like  the  present, 
were  valid,  citing  Barhy  v.  Davie,  2  O.  &  J.  382;  McClurg*s 
Appeal,  58  Penn.  51 ;  Catty.  Tourle,  4  Ch.  App.  Cases,  659 ;  Mitchell 
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Y.  BetfnoUky  1  P.  Wms.  181 ;  Davis  t.  Mason,  6  T.  B.  118 ;  Hayward 
Y.  Young,  2  Ghitty,  407 ;  Bunn  y.  Ouy,  4  East  190 ;  alBo  that  this 
was  a  proper  case  for  an  injonctiony  dting  Am.  Law  Beg.,  Feb. 
1870 ;  Butler  y.  Burteson,  16  Vt  176 ;  Beard  y.  Dennis,  6  Ind.  200 ; 
Palmer  y.  Oraham,  1  Pars.  46 ;  Harrison  y.  Orardner,  2  Madd.  Oh. 
198,  and  others. 

Altxt,  J.  This  is  an  appeal  from  an  order  granting  an  interloo* 
atory  injunction  to  restrain  the  appellant  and  his  father,  Francis 
Onerand,  from  carrying  on  a  dyeing  and  sconring  establishment,  at 
No.  124  North  Howard  street,  in  the  city  of  Baltimore,  and  from 
adYertising  the  same  in  any  newspaper,  or  by  card,  circular  or  other- 


In  determining  upon  the  propriety  of  the  order  appealed  from, 
we  are  confined,  on  this  appeal,  exdnsiYely  to  the  bill  and  the  exhib- 
its filed  therewith;  for  if  the  answer,  which  is  required  to  be  filed 
as  a  condition  precedent  to  the  right  of  appeal,  could  be  taken  into 
consideration,  we  should  be  rcYiewing  the  order  by  the  light  of  othei 
ftcts  than  those  presented  to  the  judge  below  and  upon  which  he 
acted.  This  would  not  be  at  all  consistent  with  the  exercise  of  mere 
appellate  jurisdiction,  to  which  this  court  is  confined. 

The  appellee,  the  complainant  below,  by  his  bill  and  exhibits, 
presented,  we  think,  a  clear  case  for  the  injunction  that  was  granted. 
By  the  lease  of  the  17th  of  October,  1859,  Francis  Querand,  the 
&ther  of  the  appellant,  let  to  Jean  Feuillan  and  the  appellee  his 
house  and  lot.  No.  124  North  Howard  street,  theretofore  used  as  a 
dwelling,  store,  and  dyeing  and  scouring  establishment,  for  the  term 
of  ten  years,  at  an  annual  rent  of  $1,000 ;  and  in  this  lease  we  find 
mcorporated  an  agreement  by  which  the  lessor  sells  to  the  lessees  the 
custom,  good-will,  name  and  utensils  then  in,  upon  and  about  the 
loased  premises,  theretofore  known  as  '^  Ouerand's  Dyeing  and  Scour- 
ing Establishment,"  together  with  the  right  to  use  the  same  name 
and  style  as  theretofore,  and  carry  on  the  business  of  dyeing  and 
scouring,  for  the  sum  of  $3,000,  payable  in  installments ;  and  Quer- 
and, the  lessor,  coYenanted  that,  on  the  payment  of  the  purchase- 
money  for  the  custom,  good-will,  name  and  utensils  sold,  he  would 
not,  ai  any  time  thereafter,  ^'  exercise  or  conduct,  in  the  city  of  Bal- 
timore, the  trade  or  profession  of  a  dyer  or  scourer,  nor  directly  or 
indirectly  compete  with  the  aforesaid  lessees  and  Yendees  for  the 
good-will  and  custom  sold  as  aforesaid." 
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The  purchase-money  for  the  castom,  good-will^  name  and  ntensila 
has  all  been  paid,  and  the  term  of  the  lease  has  expired,  and  there 
has  been  no  renewal  of  it  The  copartnership  between  the  com- 
plainant  and  Fenillan^  entered  into  at  the  date  of  the^lease,  has  beeu 
dissolyedy  and  npon  such  dissolation,  Fenillan,  in  pursuance  of  the 
terms  of  the  articles  of  copartnership,  sold  and  assigned  to  the 
complainant  all  his  interest  in  the  partnership  and  its  property  and 
effects.  The  complainant,  shortly  before  ihe  expiration  of  the  lease, 
applied  for  its  renewal  to  him,  but  the  amount  of  rent  asked  being 
largely  increased  over  the  ^  former  rent,  he  declined  to  accept  a 
renewal  on  the  terms  proposed  to  him ;  and,  on  having  to  surrender 
the  premises  at  No.  124  North  Howard  street,  he  rented  the  premises 
next  door  thereto,  and  established  himself,  by  a  considerable  outlay 
of  money,  in  his  r^[ular  business  of  dyer  and  scourer,  where  he  has 
continued  to  cany  on  such  business  to  the  present  time.  And  the 
ground  of  complaint  now  is,  that  since  his  remoyal  from  No.  124 
North  Howard  street,  Querand  has  recently  opened,  or  caused  and 
permitted  to  be  opened  there,  a  dyeing  and  scouring  establishment, 
with  conspicuous  signs  and  advertisements  of  the  business,  intended 
to  reoUl  former  customers ;  such  signs  and  advertisements,  contain- 
ing the  name  of  E.  F.  Ouerand,  the  son,  as  proprietor;  but  it  is 
alleged  that  the  use  of  such  name  is  a  mere  cover  and  blind,  adopted 
with  the  intent  to  conceal  the  interest  of  the  father  in  the  establish- 
ment ;  that  the  capital  employed  in  the  business,  as  well  as  the 
property  occupied  by  the  establishment,  belongs  to  Francis  Guer- 
and,  and  not  to  the  son  in  whose  name  the  business  is  apparently 
conducted.  It  is  also  alleged  that  the  competition  thus  brought  into 
existence  is  seriously  injurious  to  the  business  of  the  complainant, 
and  that  it  is  in  derogation  of  the  contract  with  Francis  Guerand 
of  the  17th  of  October,  1859. 

By  the  contract  the  restriction  on  the  exercise  of  the  trade  in  the 
titj  of  Baltimore  is  plain  and  unequivocal  Guerand  covenanted 
that  he  would  not,  eU  any  time  thereafter,  be  engaged  in  the  partic* 
ular  business,  nor  directly  or  indirectly  compete  for  the  good-win 
and  custom  sold.  The  restriction  as  to  locality  is  limited,  but  as  to 
time  it  is  without  any  limit  whatever ;  and  it  has  been  contended 
by  the  appellant  that  the  whole  covenant  is  void,  because  its  observ* 
ance  would  operate  to  the  prejudice  of  trade  and  industry. 

As  a  general  rule,  it  is  true,  a  contract,  whether  nnder  seal  or 
otherwise,  in  unlimited  restraint  of  trade,  or  of  any  particular  voca* 
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don,  is  absolutely  void,  as  being  contrary  to  public  policy,  as  well  as 
oppressiye  in  its  operation  upon  individual  industry.  This  has  been 
the  law  from  an  early  period  in  the  history  of  English  jurispru- 
dence, as  is  abundantly  shown  in  the  elaborate  judgment  of  Lord 
Maoolbsfield,  in  the  leading  case  of  Mitehel  t.  BeynoIdSy  1  P. 
Wms.  181.  But  while  this  is  the  general  rule,  the  same  leading  case 
just  referred  to  fully  establishes  the  principle  that  contracts  only  in 
partial  restraint  of  any  particular  trade  or  employment,  if  founded 
upon  a  sufficient  consideration,  are  valid  and  enforcible. 

The  restraint,  however,  to  be  lawful,  must  be  confined  within 
reasonable  limits.  "  Where  it  is  larger  and  wider  than  the  protec- 
tion of  the  party  with  whom  the  contract  is  made  can  possibly 
require,"  said  the  court  in  Hitchcock  v.  Coker,  6  Ad.  &  EL  454, 
**  such  restraint  must  be  considered  as  unreasonable  in  law,  and  the 
contract  which  would  enforce  it  must  be  therefore  void."  If  the 
restraint,  therefore,  be  general,  and  not  confined  to  any  particniar 
localiiy,  the  shortness  of  the  time  for  which  it  is  imposed  wUl  not 
make  it  good.  Ward  v.  Btfrne,  5  M.  &  W.  548.  But  if  it  be  reason- 
able as  to  locality,  the  fact  that  it  is  indefinite  as  to  its  duration  wir 
not  aflTect  its  validity.  Add.  on  Gont&  100.  **  Contracts  restraining 
the  exercise  of  a  trade  or  profession,  in  a  particular  locality,"  says 
the  author  just  cited,  '^  are  good  and  valid  when  there  is  a  fair  and 
reasonable  ground  for  the  restriction,  as  in  the  case  of  the  sale  of 
the  good-will  of  a  trade  or  business  carried  on  in  a  particular  local- 
ity, where  the  vendor  covenants  or  agrees  not  to  carry  on  the  same 
business  in  the  same  place,  in  oppositiou  to  the  purchaser;"  and  he 
cites  for  this  passage  of  his  work  the  cases  of  Prugnell  v.  Oosse, 
Aleyn,  67 ;  Broad  v.  JoUyffe,  Oro.  Jac.  596 ;  and  2  Eolle,  201. 

It  is  objected  to  the  present  covenant  that  it  is  too  comprehensive 
in  its  resiariction ;  that,  as  it  restrains  the  covenantor  indefinitely  as 
to  time  from  exercising  his  trade  at  any  place  within  the  city  of 
Baltimore,  it  is  therefore  void.  But  we  perceive  nothing  in  it  to 
render  it  obnoxious  to  the  objection.  The  authorities  sustain 
restrictions  more  comprehensive  than  that  imposed  by  this  cove- 
nant; as  in  the  case  of  Gfreen  v.  Price,  13  M.  &  W.  695,  where  a 
perfumer  sold  to  his  copartner  his  share  of  the  business  of  the  firm, 
and  covenanted  not  to  carry  on  the  same  business  in  the  cities  of 
Ix>ndon  and  Westminster,  or  within  six  hundred  miles  from  those 
eitios.  The  court  of  exchequer  held  the  covenant  to  be  valid  as  to 
the  restraint  of  the  practice  in  London  and  Westminster,  but  void 


I6g  MABYLAND, 


Gaerand  t.  Dandelet. 


as  to  the  residue;  and  that  judgment  was  affirmed  in  the  ex- 
chequer chamber,  after  full  argument.  16  M.  &  W.  346.  And  in 
the  case  of  Athyns  y*  Kinnier,  4  Exch.  776,  there  was  a  poye* 
naut  hy  a  surgeon  not  to  practice  or  reside  at  any  time  within  two 
and  a  half  miles  of  the  plaintiff's  residence  in  London,  and  such 
ooyenant  was  held  to  be  yalid,  mid  it  was  declared  to  be  no  objec- 
tion to  it  that  it  imposed  the  restriction  during  the  life  of  the  coyc- 
nantor,  "  for  that,"  said  Pabkb,  B.,  '^  enables  the  good-will  of  the 
business  to  beoome  the  subject  of  purchase  and  sale."  See  also  the 
cases  of  Davis  y.  Mown,  5  T.  B.  118;  Bunn  v.  Ouy,  4  East,  190 ; 
Mallan  y.  May^  11  M.  &  W.  665,  where  the  restrictions  were 
larger  than  in'the  present  case,  and  yet  the  contracts  were  adjudge4 
good. 

This,  it  must  be  borne  in  mind,  is  the  case  of  a  contract  for  the 
sale  of  the  custom  and  good-will,  in  connection  with  the  utensils 
of  an  establishment,  for  a  yaluable  consideration;  and  if  such 
restriction  as  is  attempted  to  be  imposed  by  it  be  not  allowed,  the 
subject  of  the  contract  would  neyer  be  saleable,  as  it  could  at  any 
moment  be  rendered  yalueless  by  the  competition  of  the  yendor. 
The  general  rule  against  coyenants  in  restraint  of  trade  is  founded 
doubtless  upon  the  policy  of  the  law  which  fayors  trade  and  enter- 
prise, and  the  reason  of  tiie  exception  engrafted  upon  that  rule  is,  as 
was  observed  by  Matjle,  J.,  in  Ronnie  t.  Irvine,  7  Man.  &  Qr.  969, 
*^that  the  exception  is  in  furtherance  of  the  rule  itself.  If  it  were 
held  that  a  party  selling  the  good-will  of  a  business  could  not 
restrain  himself  from  using  for  his  own  profit  that  which  he  had 
agreed  to  sell,  that  would  operate  as  a  restraint  of  a  yery  injurious 
kind."  And,  in  the  case  just  referred  to,  the  assignor  of  a  lease 
and  the  good-will  of  the  business  of  a  baker  agreeing  that  he  would 
not,  during  the  term  assigned,  solicit  the  custom  of,  or  knowingly 
supply  bread  or  flour  to,  any  of  the  customers  then  dealing  at  the 
premises,  without  the  consent  of  the  assignee,  it  was  held  not  to  be 
an  unreasonable  restraint  of  trade. 

Whether  the  consideration  for  the  restraint  is  adequate  or  not  is 
a  question  that  the  court  will  not  inquire  into.  It  is  sufficient  that 
the  contract  shows  on  its  face  a  legal  and  yaluable  consideration ; 
but  whether  adequate  or  inadequate  to  the  restraint  imposed,  must 
be  determined  by  the  parties  themselves,  upon  their  own  view  of 
all  the  circumstances  attending  the  particular  transaction.  Jf 
it  were  otherwise,  it  would  be  the  court,  and  not  the  parties^ 
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thAt  would  make  the  contract  All  that  the  court  is  required  to 
do,  in  passing  upon  the  validity  of  the  covenant,  is  to  determine 
whether  the  restraint  is  reasonable  and  consistent  with  law,  and 
whether  there  be  a  legal  oonsideration  to  support  it  This  is  now 
the  established  doctrine,  as  decided  in  the  cases  of  Hitchcock 
Y.  Coker,  6  Ad.  &  EL  439;  Archer  v.  March,  id.  966;  Leigh* 
iofh  V.  Walesy  3  M.  &  W.  551 ;  PilkingUm  v.  Scott,  15  id.  657 ; 
Sainter  v.  Fergusson,  7  G.  B.  716.  And  here  there  certainly 
appears  a  legal  consideration  for  the  covenant 

It  was  urged  in  argument  that  the  restriction  should  not,  by  con- 
gtmctiony  be  extended  beyond  the  period  of  the  partnership  between 
the  parties  to  whom  the  lease  was  made  and  the  custom  and  good- 
will were  sold ;  and  as  the  partnership  terminated  with  the  expira- 
tion of  the  term  of  the  lease,  the  complainant,  individually,  has  no 
right  to  the  relief  sought  in  this  case.  In  that,  however,  we  do  not 
agree.  The  vendor  bound  himself,  for  the  period  of  his  life,  to  re- 
frain from  all  competition  for  the  good-will  and  custom  sold.  And 
the  circumstance  that  the  parties  to  whom  the  sale  was  made  have 
dissolved  their  partnership  4oes  not  release  the  covenantor  firom  his 
obligation  to  observe  his  covenant  The  complainant  has  become 
entitled  to  the  benefit  of  the  covenant  by  virtue  of  the  articles  of  coo 
partnership  between  himself  and  Feuillan,  and  the  subsequent  assign- 
ment of  the  latter.  Good- will ''  is  an  interest  which  may  be  valued  be- 
tween the  parties,  and  may,  therefore,  be  assigned,  with  the  premises 
and  the  rest  of  the  effects,  to  the  remaining  partner,  as  an  accompani- 
ment of  the  ordinary  good- will  of  the  establishment''  Story  on 
Part,  §  99.  And  in  the  case  of  Hitchcock  v.  Coker^  6  Ad.  &  El. 
439,  it  was  said,  by  Chief  Justice  Tindall,  speaking  for  the  court ; 
**  The  good-will  of  a  trade  is  a  subject  of  value  and  price.  It  may 
be  sold,  bequeathed,  or  become  assets  in  the  hands  of  the  personal 
representative  of  a  trfider.  And,  if  the  restriction  as  to  time  is  to 
be  held  illegal,  if  extended  beyond  the  period  of  the  party  by 
himself  carrying  on  the  trade,  the  value  of  such  good-will,  consid- 
ered in  those  various  points  of  view,  is  altogether  destroyed."  There 
is  no  reason,  therefore,  for  holding  the  restriction  to  extend  only 
to  the  time  that  the  vendees  continued  their  joint  interest  in  the 
covenant 

The  covenant  being  valid,  the  next  question  is,  does  the  fact  that 
the  business  has  been  re-established  or  resumed  in  the  name  of  the 
•on  avoid  a  breach  of  the  covenant  of  the  father  ?  We  think  not 
Vol-— m.  22 
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The  allegafcion  of  the  bill  is,  that  the  name  of  the  son  is  used  as  a 
mere  cover  and  blind  to  conceal  the  interest  of  the  &ther.  If  this 
be  so,  as  we  are  bound  to  assume  on  this  appeal,  the  case  is  unques* 
tionable.  The  father's  covenant  is  that  he  will  not,  direcilj  or  in- 
directly, compete  for  the  good-will  and  custom  sold  to  the  complain- 
ant and  Feuillan.  This  restrains  him  from  the  use  of  any  means 
whatever  whereby  the  value  of  the  thing  sold,  and  for  whic^  he  has 
received  his  price,  may  be  in  any  manner  impaired  or  lessened.  He 
can  neither  compete  himself,  nor  employ  or  combine  with  others  to 
do  it  What  he  cannot  do  directly,  he  cannot  do  indirectly.  And 
that  is  what  was  decided  in  Davis  v.  Barney y  2  QilL  ft  Johns.  382. 
There  the  party  selling  out  his  coaches  and  teams  on  a  certain  road 
obligated  himself  to  withdraw  all  his  pretensions  to  any  part  of  the 
particular  route,  and  pledged  himself  not  to  be  concerned,  directly 
or  indirectly,  in  any  line  of  stages  in  opposition  to  the  vendees. 
And  the  court,  in  construing  the  contract^  and  defining  the  extent 
of  the  restriction  imposed,  held,  that  the  defendant  could  not  only 
not  become  interested  in  any  opposition,  but  that  he  could  not,  in 
any  manner,  aid  or  become  instrumental  in  setting  up  or  carrying 
on  an  opposition  line  of  stages ;  and  that,  without  such  consbruo- 
tion,  the  word  'indirect,''  employed  in  the  contract,  would  have  no 
meaning  or  effect  whatever. 

But  it  is  contended,  that,  if  there  be  a  breach  of  the  covenant, 
the  remedy  at  law  is  adequate,  and,  therefore,  a  court  of  equity  should 
not  interfere.  To  this  proposition,  however,  we  do  not  accede,  as  the 
authorities  fully  maintain  the  right  and  duty  of  a  court  of  equity 
to  restrain,  by  injunction,  the  violation  of  contracts  of  the  charac- 
ter of  the  one  before  us.  Harrison  v.  Gardner,  2  Madd.  198 ; 
Williams  v.  Williams,  2  Swanst  253 ;  Whiitaier  v.  Howe,  8  Beav. 
883 ;  Gait  v.  Tourle,  4  Gh.  App.  Oases  659.  We  shaU,  therefore^ 
affirm  the  order  of  the  court  below  granting  the  injunction. 

Order  affirmed. 
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Allskdbb's  Lessbe,  appellant,  v.  Subsah. 

(88  Md.  U.) 
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A  «ill  oontalned  a  prorlBlon  by  which  certain  leasehold  properly  was  deTiaed 
to  8.,  and,  in  the  eyent  of  her  death,  "  without  leaving  lawful  iaaue  or 
deeoendanta/'  to  W.  HM,  that  the  limitation  over  to  W.  was  not  void  for 
remoteness;  and  that  the  words  "dying  without  issue,"  in  derises  of 
estates  less  than  freehold,  signify  "  a  dying  without  issue  living  at  the 
death  of  the  first  taken." 

AcnoN  of  ejectment  to  obtain  possession  of  certain  leasehold 
property  in  Baltimore.  The  plaintiff  was  the  administrator  of 
Walter  Price,  a  contingent  deyisee  nnder  a  will  made  by  William 
Price.  The  defendant  was  a  tenant  imder  an  assignee  of  Sarah 
John  Price,  who  was  also  a  devisee  nnder  the  said  will  and  first  taker 
of  the  premises  in  controversy.  The  will  and  the  main  ^ts  in  the 
ease  are  set  forth  in  the  opinion  of  the  court.  It  appeared  that 
Sarah  died  without  leaving  issue.  At  the  trial  a  verdict  was  ren- 
dered in  favor  of  defendant,  and  the  plaintiff  appealed  from  a 
judgment  thereon. 

Arthur  W.  MacheUy  for  appellant,  argued  the  distinction  between 
chattels  real  and  freehold  estates,  and  claimed  that  a  provision  sim- 
ilar to  the  one  in  controveray  was  valid  in  a  devise  of  chattels  real 
Biscoe  Y.  Bucoej  6  O.  ft  J.  236 ;  UaiUm  v.  UdUony  3  Md.  Ch.  Deo 
36 ;  2  Jarman  on  Wills,  478. 

John  H.  InQj  for  appellee. 

MiLLEB,  J.  The  property  in  dispute  appears  to  be  leasehold,  and 
the  prayers  on  either  side  raise  the  question  of  the  construction  of 
a  clause  in  the  will  of  William  Price,  executed  in  1828,  and  admitted 
to  probate  the  15th  of  October;,  1831,  under  which  it  is  assumed  the 
title  is  derived.  By  this  will  the  testator  devised  to  several  of  his 
grandchildren  certain  houses  and  lots  in  the  city  of  Baltimore^ 
among  which,  that  in  dispute  is  alleged  to  be  embraced  in  the  fol* 
lowing  clause :  "  And  to  my  granddaughter,  Sarah  John  Price,  hci 
heini»  executors,  administrators  and  assigns,  my  lot  of  ground  on 
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Alice  Anne  street,  with  the  three  story  brick  house  thereon  (inclad* 
ing  basement),  adjoining  that  on  the  same  street  above  devised  to 
my  grandson,  William  Price.  Bat  in  case  of  the  decease  of  all  or 
either  of  my  grandchildren  abovenamed,  without  leaving  lanful 
issue  or  descendants  of  the  same,  then  I  give  and  devise  tiie  prop- 
erty so  bequeathed  to  him,  her  or  them  so  dying,  unto  my  said  son, 
Walter  Price,  his  heirs,  executors,  administottors  and  assigns  for- 
ever.'' Sarah  John  Price  died  several  years  since,  without  ever  hav- 
ing had  children,  and  never  having  been  married.  The  plaintiff  is 
the  administrator  of  Walter  Price,  and  his  prayer  places  his  right  to 
recover  upon  the  ground  that  the  devise  over  to  his  intestate  is  good, 
leaving  it  to  the  jury  to  find  that  the  defendant  derives  his  title 
from  and  claims  under  Sarah  John  Price,  and  that  the  latter 
derived  her  title  from  the  will  of  her  grandfath^  as  above  stated. 
The  defendant's  prayer,  which  was  'granted,  denies  the  plaintiff's 
right  to  reooTer  upon  the  evidence  of  title  he  had  submitted, 
because  the  devise  oyer  to  Walter  Price  is  too  remote. 

No  doubt  could  exist  of  the  correctness  of  the  construction 
placed  upon  this  will  by  the  court  below  if  the  subject  of  the  devise 
were  a  freehold  estate.  The  authorities  on  this  point  are  too  numer- 
ous and  dear  to  leave  room  even  for  argument.  There  is,  howeyer^ 
a  distinction,  subtle  it  may  be,  but  too  well  settled  now  to  be  oyer- 
tumed,  between  an  executory  limitation  of  personal  property  upon 
a  dying  *  without  leaving  issue,"  (the  words  of  the  present  will),  and 
the  samt  limitation  of  real  estate.  This  distinction,  the  leading 
authority  for  which  is  Forth  v.  Chapman,  1  P.  Wms.  663,  runs 
through  all  the  decisions,  and  applies  even  where  real  and  personal 
estates  are  comprised  in  the  same  gift.  Biscoe  v.  Biecoe,  6  Q.  ft  J. 
236 ;  UsiUon  v.  UsUfony  3  Md.  Oh.  Dec.  86 ;  Budd  v.  Posetfy  22  Md. 
48 ;  Woodland  and  wife  t.  WaUis,  6  id.  151 ;  and  Wallis  v.  Wood- 
land and  wife  et  al.,  32  id.  101.  In  most  if  not  all  the  Maryland 
cases  in  which  this  distinction  has  been  taken  and  followed,  the 
subject  of  the  limitation  has  been  money  or  personal  chattels.  But, 
in  Forth  v.  Ghapmany  there  was  a  devise  of  both  freehold  and  lease- 
hold estates  to  two  nephews,  and  if  either  "  should  depart  this  life 
and  leave  no  issue  of  their  respective  bodies,"  then  over,  and  the 
question  arose  whether  the  limitation  over  the  leasehold  premises 
Has  void  as  too  remote.  The  court  was  of  opinion  and  decreed  that 
the  devise  over  was  void,  among  other  reasons,  because  of  a  distinc- 
tion between  things  merely  personal  and  chattels  real.    But  after- 
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ward,  when  the  case  came  before  Lord  Pabkbb  upon  appeal,  hiia 
lordship  reyersed  the  decree  and  flaid,  ''if  I  devise  a  term  to  A.  and 
if  A.  die  without  leaving  issue  remainder  oyer,  in  the  vulgar  and 
common  sense^  this  must  be  intended  if  A.  die  without  leaving  issue 
at  his  deatli,  and  then  the  devise  over  is  good.''  And  the  lord 
chancellor,  in  reference  to  the  objection  that>  as  the  will,  in  the 
same  clause  and  the  same  words,  carried  both  freehold  and  leasehold 
estates,  the  same  words  could  not  be  taken  in  two  different  senses, 
said:  ** It  might  be  reasonable  enough  to  take  the  same  words  as  to 
the  difierent  estates  in  different  senses,  and  as  if  repeated  in  two 
sereral  clauses,  viz.:  I  devise  to  A.  my  freehold  lan<C  and  if  A.  die 
without  leaving  issue,  then  to  B. ;  and  I  devise  my  leasehold  to  A«, 
and  if  A.  die  without  leaving  issue,  then  to  B.,  in  which  case  the 
different  clauses  would  (as  he  conceived)  have  the  different  con- 
structions above  mentioned  to  make  both  the  devises  good,  and  it 
was  reasonable  it  should  be  so  u^  tm  tnagis  valeai  quam  pereat.** 
No  case  has  been  more  thoroughly  adopted  by  the  Maryland  decis- 
ions than  this,  and  it  presents  the  very  case  of  a  limitation  of  a 
leasehold  estate. 

In  Beauderh  v.  Dofmer^  2  Atk.  314,  also  a  leading  case  upon  this 
law  of  executory  devises  and  contingent  limitations.  Lord  Habd* 
wiOKE  said :  ''  It  would  be  of  very  mischievous  consequence  and 
introduce  great  confusion  if  the  court  should  admit  of  a  distinction 
between  chattels  personal  and  chattels  real''  in  this  respect.  In 
Peake  v.  Pegden^  2  Term  Bep.  720,  there  was  a  devise  of  leasehold 
pi*emises  to  a  grandson  and  the  heirs  lawful  of  him  forever, ''  but 
in  case  he  should  happen  to  die  and  leave  no  lawfril  heir"  then  over, 
and  Lord  Eenyon  held  the  limitation  over  good  on  the  authority 
of  Forth  V.  Chapman^  which  he  said  had  been  uniformly  followed 
by  a  series  of  decisions  down  to  that  time.  The  case  before  him  he 
also  said  was  that  of  a  chattel  interest,  and  the  words  ''  leaving  no 
lawful  heir"  must  mean  leaving  no  issue  at  the  time  of  the  death 
of  the  first  taker.  In  Crooke  v.  De  VovdeSy  9  Ves.  197,  freehold  and 
leasehold  estates  were  devised  in  the  same  will  to  a  grandson  and 
the  heirs  of  his  body  lawfully  issuing,  with  limitation  over  ^'  if  he 
has  no  such  heirs,"  and  the  limitation  over  as  to  both  was  held  void, 
but  Lotd  Eldok  took  the  distinction  between  those  words  and  the 
words  'Mf  he  leaves  no  such  heirs,"  which  latter  as  to  the  leasehold 
estates  he  said  would,  upon  the  authority  of  Forth  v.  Chapman^ 
import  a  failure  at  the  time  of  his  death.    This  case  is  cited  with 
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approval  in  Newian  t.  Otiffith,  1  H.  &  O.  117.  In  his  elaborate 
opinion  in  Cadogan  v.  JEtoart^  7  AdoL  &  EUifi,  636,  Lord  Dekma^k 
said,  the  words,  '*  depart  this  life  without  leaving  issae  lawfuUj 
begotten/'  would^  ''if  the  question  arose  upon  a  term  for  year?  or 
other  personal  estate,  now  be  held  to  mean  a  dying  without  issue 
liying  at  the  death  of  the  first  taker/'  Other  authorities  of  equal 
weight  might  be  cited  to  the  same  effect,  but  these  must  suflice  to 
establish  the  distinction,  and  determine  its  applicability  to  devises 
of  leasehold  estates.  For  certain  purposes  under  our  laws  a  lease- 
hold interest  like  the  present  under  a  lease  for  ninety-nine  years, 
renewable  forever,  may  have  impressed  upon  it  some  of  the  qualities 
of  real  estate,  but  it  is  wanting  in  the  essential  quality  which  the 
authorities  show  the  courts  have  mainly  considered  in  establishing 
the  distinction  by  which  they  would  determine  a  devise  over  of  a 
freehold,  imder  a  similar  clause,  to  be  void*  It  is  still  an  estate  less 
than  a  freehold ;  it  does  not  descend  to  the  heir  but  is  assets  in  the 
hands  of  the  executor  or  administrator  to  be  administered  and 
distributed  by  him  as  other  personal  property,  under  the  authority 
of  the  orphans'  court  Code,  art  93,  §  220 ;  WiUiams  v.  Holmei^ 
9  Md.  281. 

Upon  these  authorities  and  for  these  reasons  we  are  of  opinion 
the  limitation  over  in  the  clause  of  the  will  under  review,  if  the 
subject  be  a  leasehold  estate,  is  not  void  for  remoteness,  and  hence 
there  was  error  in  the  court's  rulings  upon  the  prayers,  for  which 
the  judgment  must  be  reversed,  and  the  cause  remanded  for  a 

newtriaL 

Judgment  rwersed  and  new  trial  awarded. 


SAUXBy  appellant,  v.  Schulbkbebo. 

(8BMd.»8b) 

Breaehofprmm4eetoma/rry^mea»UTt((f6amagee'-^eeibiu^ 

Where  there  is  eyidence.  In  an  action  for  breach  of  promise  of  marriage,  snf  • 
fident  to  establish  the  promiae,  the  breach  thereof,  and  the  aednction  of  the 
plaintiff  by  the  defendant  anbeeqnent  to  the  promise,  and  also  evidenes 
tending  to  show  that  the  seduction  was  procured  hj  means  of  the  promise 
to  marry,  the  jury  may  consider  the  fact  of  the  seduction  as  an  aggiavatUMi 
of  damaffeSk 
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AcnoN  for  breach  of  promise  to  many,  brought  by  the  appellee 
against  the  appellant  The  facts  are  stated  in  the  opinion.  On  the 
trial  the  court  instructed  the  jury,  on  request  of  the  plaintiff^  that 
the  amount  of  damages  rested  in  the  discretion  of  the  jury,  who 
were  to  take  into  consideration  all  the  circumstances  of  the  case^ 
Defendant  excepted.  The  court  refused  to  charge,  on  request  of 
defendant,  that  evidence  of  the  carnal  connection  of  Sauer  with 
Schulenberg  could  not  be  considered  in  estimating  the  damages. 
Defendant  excepted. 

Judgment  for  plaintiff;  defendant  appealed. 

T.  R.  PreMman  and  J.  Randolph  Quinn,  for  appellant 

Philip  0.  Freise,  for  appellee. 

MiLLBB,  J.  The  action  is  to  recoTer  damages  for  breach  of  a 
promise  of  marriage.  The  declaration  alleges  the  parties  agreed  to 
marry  one  another;  that  a  reasonable  time  for  such  marriage  has 
elapsed;  that  the  plaintiff  has  always  been  ready  and  willing  to 
marry  the  defendant,  yet  the  defendant  has  neglected  and  refused 
to  many  her.  The  plea  is,  that  the  defendant  never  agreed  ai 
alleged.  At  the  trial,  the  plaintiff  offered  evidence  of  the  promise 
and  of  the  breach,  and  also  offered  evidence  of  a  subseqtieni  aeduth 
tion  of  the  plaintiff  by  the  defendant  At  the  instance  of  the 
plaintiff  the  court  granted  an  instruction  that  the  damages  to  be 
given  in  this  action  rests  in  the  sound  discretion  of  the  jury,  under 
aU  the  circumstances  of  the  case.  The  appellant's  objection  to  this 
instruction  is,  that  it  allowed  the  jury  to  consider  the  fisict  of  seduo" 
tion  in  aggravation  of  damages  under  this  form  of  action.  As  the 
case  is  presented  by  the  record,  we  assume  there  was  evidence  tend- 
ing to  show  that  the  seduction  was  accomplished  after  and  by  means 
of  the  promise  of  marriage,  and  the  question  is,  ought  the  jury  to  be 
allowed  to  take  this  into  consideration  in  estimating  the  damages  ? 
The  general  rule  undoubtedly  is,  that  damages  in  actions  of  contract 
are  to  be  limited  to  the  consequences  of  the  breach  of  contract,  and 
that  no  regard  is  to  be  had  to  the  motives  which  induced  the  viola* 
1  ion  of  the  agreement  That  is  the  clear  and  logical  result  of  the  form 
ol  an  action  ex  contractu,  and  the  rules  of  pleading  and  evidence 
which  govern  it  It  would  also  seem  that,  as  the  law  regards  seduc- 
tion as  an  act  of  mutual  consent  and  mutual  criminality,  for  which 
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the  woman  cannot  maintain  an  action  so  as  to  make  it  a  ground  of 
recoyery  directly,  she  oaght  not  to  be  allowed  to  make  it  so  indi- 
reotly,  by  using  it  as  the  basis  of  damages  in  an  action  of  this  kind, 
founded  upon  contract,  and  decisions  of  high  authority  have  so  held. 
The  supreme  court  of  Pennsylvania  so  decided  in  Weaver  t.  BcuAert, 
2  Penn.  80,  where  the  opinion  was  delivered  by  Chief  Justice  Oib- 
60n;  and  the  court  of  appeals  in  Kentucky,  in  Burks  v.  Shane,  2 
Bibb.  841,  seem  to  hare  reached  the  same  conclusion,  though  it  was 
noted  in  that  case  that  the  promise,  attempted  to  be  proved,  was 
made  subsequent  to  the  seduction,  and  the  seduction,  therefore, 
might  have  been  the  cause,  but  could  not  have  been  the  consequence 
of  that  promise.  But  the  decided  weight  of  judicial  opinion  and 
authority,  at  least  in  this  country,  is,  that  this  particular  action 
forms  an  exception  to  the  general  rule.  The  reasoning  is,  that 
though  nominally  an  action  founded  on  the  breach  of  an  agree- 
ment^ it  presents  a  striking  exception  to  the  general  rules  which 
govern  contracts;  that  it  is  given  as  an  mdemnity  to  the  injured 
party  for  the  loss  she  has  sustained,  and  has  always  been  held  to 
embrace  injury  to  the  feelings,  affection  and  wounded  pride,  as  well 
as  the  loss  of  marriage;  that^  firom  the  nature  of  the  case,  it  has 
been  found  impossible  to  fix  the  amount  of  compensation  by  any 
precise  rule,  and,  as  in  forty  the  measure  of  damages  is  a  question 
for  the  sound  discretion  of  the  jury  in  each  particular  instance, 
subject,  of  course,  to  the  general  restriction  that  a  yerdict  influ- 
enced by  prejudice,  passion  or  corruption  will  not  be  allowed  to 
stand.  Upon  this  ground,  it  is  held  that  where  it  appears  the 
promise  was  made  by  the  defendant  with  a  view  to  seduce  the 
plaintiff  and  that  the  defendant  did  thereby  seduce  her,  this  will 
be  allowed  to  go  to  the  jury  in  aggravation.  Sedgwick  on  Damages 
(3d  ed.),  marg<  pp.  210  and  369. 

In  Paul  V.  Fraxier,  3  Mass.  71$  where  the  question  was,  whether 
an  action  for  seduction  could  be  maintained  by  a  woman  against 
her  seducer.  Chief  Justice  Pabsons,  in  delivering  the  opinion  of  the 
court  adverse  to  the  maintenance  of  the  action,  said :  ^  As  the  law 
now  stands,  damages  are  recoverable  for  a  breach  of  promise  of 
marriage,  and,  if  seduction  has  been  practiced  under  color  of  that 
promise,  the  jury  will  undoubtedly  consider  it  as  an  aggrayation  of 
the  damages.  So  far,  the  law  has  provided,  and  we  do  not  propose 
to  be  wiser  than  the  law.**  In  Wells  v.  Padgett,  8  Barb.  823,  the 
direct  question  whether  seduction,  under  a  promise  of  marriage. 
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oould  be  used  in  aggrayation  of  damages  in  an  action  for  a  breach 
of  that  promiaey  was  presented,  fully  considered  and  deliberately 
decided  in  the  affirmatiye,  and  the  same  decision  has  been  quite 
recently  made  by  the  court  of  appeals  of  New  York  in  Kniffin  t. 
McOanndl,  30  N.  Y.  285.  The  decisions  of  the  snpi^eme  couis  of 
Kew  Jersey,  Illinois,  Indiana,  Missouri  and  Tennessee  are  to  the  same 
effect  Ooil  t.  Wallace,  4  Zab.  291 ;  Zubbs  t.  Van  Kleeky  12  IlL 
446;  Whaien  t.  Layman^  2  BIack£  194;  Roper  y.  Claj/y  18  Mo. 
383 ;  Co7m  t.  Wilsony  2  Oyerton,  233.  The  instruction  before  us 
accords  with  these  authorities,  and  we  ftiUy  assent  to  the  reasoning 
upon  which  they  proceed,  in  making  this  action  an  exception  to  the 
mles  which  govern  ordinary  actions  upon  contract 

There  being  no  error  in  this  instruction,  it  foUows,  the  proposi- 
tion contained  in  the  defendant's  second  prayer  was  properly 
rejected,  if  it  be  regarded,  as  it  was  in  argument,  as  a  counted 
proposition  to  that  which  we  have  considered  as  embraced  in  the 
instruction  granted.  But  ^carnal  connection,"  which  alone  is 
mentioned  in  the  second  prayer  of  the  defendant,  is,  in  legal  accepta^ 
tion,  a  very  different  thing  from  seduction,  and  as  it  does  not  appear 
there  was  any  evidence  of  such  connection  which  did  not  result  in 
or  amount  to  seduction,  the  rejection  of  this  prayer  must,  for  this 

reason,  also  be  affirmed. 

JudgmsfU  affirmed. 


Magbudbb  &  Bboihbb,  i^pellants,  v.  Oiob. 

(»Md.SR) 

7109  to  ffoodi — irtmrfer  by  deUv&rif  to  common  cmrrior. 

M.  ft  B.9  0f  AnnapoUB,  directed  A.  G.  ft  Co.,  of  Boston,  to  send  a  cargo  of  one 
hundred  and  fifty  tons  of  ice,  and  authorised  them  to  get  the  freight  as  low 
as  poeidble.  The  invoice  was  completed,  shipment  was  made  in  the  usual 
mode,  and  advices  thereof  were  sent  hj  letter.  The  cargo  having  been 
badly  damaged  in  the  passage,  in  an  action  by  the  vendors  to  recover  the 
value  of  the  ice,  hdd,  that  the  delivery  to  the  common  carrier  transferred 
the  title  to  the  vendees,  and  that  the  vendors  oould  recover  the  contract 

'  price. 

If  the  contract  of  purchase  be  silent  as  to  the  person  or  mode  by  which  the 
goods  are  to  be  sent,  a  delivery,  by  the  vendor  to  a  common  carrier  in  the 
Qsual  and  ordinary  course  of  business,  transfers  the  property  to  the  vendee 
Per  RoBiNBOiT,  J. 
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AonoN  to  reooTer  the  purohase-money  on  a  contract  for  the  sale 
of  a  cargo  of  ice.  The  fieM^ts  are  stated  in  the  opinion  of  the  coart 
The  prayer  embodied  in  the  opinion  was  the  plaintiff's  fifth  prayer, 
and  the  exhibits  mentioned  therein  are  the  letters,  bill  of  lading 
and  invoice  in  the  statement  of  &cts  of  the  coart 

Alex,  RandaU  and  A.  B.  Hagner,  for  appellants,  argued. 

That,  in  the  absence  of  any  evidence  as  to  the  terms  or  time  of 
payment,  the  condasion  of  law  would  be  that  payment  was  to  be 
concurrent  with  delivery.    Benj.  on  Sales,  499 ;  2  Kenf  s  Com.  492. 

That  the  fact  that  defendants  were  to  pay  freight  is  not  conclu- 
sive on  the  question  of  ownership.    6  Clark  &  FinneUy,  621,  622. 

That  the  receipt  of  the  bill  of  lading  and  invoice  is  not  conclu- 
sive evidence  of  the  transfer  of  title  and  risk  of  carriage  to  defend- 
ants. DufUap  V.  Lambert,  6  0.  &  F.  600 ;  Moahes  v.  Ifichokan,  115 
Eng.  Com.  Law,  290 ;  Castle  v.  Plauford,  5  Exch.  Law  Bep.  165 ; 
Sliepherd  v.  Harrison,  4  Q.  B.  Law,  196 ;  Abb.  on  Ship.  826,  331, 
837 ;  Fcdk  v.  Fletcher,  114  Eng.  Com.  Law,  403 ;  Benj.  on  Sales, 
213 ;  Conger  v.  Chicago  Railroad  Company,  17  Wis.  487. 

Frank  H.  Stocked  and  William  H.  Tuck,  for  appellee,  aigaed 
that,  where  goods  are  consigned  to  A.,  and  there  is  no  agreement  to 
the  contrary,  he  is  henceforth  the  owner  Powell  v.  Bradlee,  9  Q.  & 
J.  276 ;  Abb.  on  Ship.  403  (326) ;  ffaU  v.  Richardson,  16  Md.  897 ; 
Chitty  on  Cent  383 ;  Benj.  on  Sales,  130 ;  Dunlap  v.  Lambert,  6  CI. 
ft  Fin.  600 ;  Franklin  v.  Long,  7  O.  &  J.  407 ;  MuHiken  v.  Boyce, 
1  Gill,  60;  Para  on  Cent  445 ;  Godfrey  v.  Furzo,  3  P.  Wms.  185; 
Snee  v.  Preseott,  1  Atk.  249 ;  Vale  v.  Boyle,  Cowp.  294. 

BoBiKSOK,  J.  The  appellants,  residents  of  Annapolis,  wrote  to 
the  appellees,  ice  dealers  in  Boston,  to  know  upon  what  terms  they 
would  sell  to  them  a  cargo  of  ice,  in  answer  to  which  they  received 
the  following  reply : 

^*  For  a  cargo  to  be  shipped  before  the  10th  of  July  we  shall  chaige 
you  $5  per  ton,  and  will  get  the  freight  as  low  as  possible.'^ 

By  letter  of  July  1st,  1863,  the  appellants  directed  the  appellees 
to  send  a  cargo  of  one  hundred  and  fifty  tons,  and  authorized 
them  to  get  the  freight  as  low  as  possible.  On  the  13th  of  July,  the 
appellees  wrote  to  the  appellants  advisin^  them  of  the  shipment, 
inclosing  account  for  same  and  the  bill  of  lading.    This  letter,  with 
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the  inclosed  papers,  was  reoeived  bj  the  appellants  in  dae  course  of 
inaiL  By  the  bill  of  lading  it  appears  that  the  ice  was  shipped  in 
good  order  and  condition  on  board  of  the  schooner  Bio,  lying  in 
the  port  of  Boston  and  bound  for  Annapolis,  to  be  delivered  in  like 
good  order  and  condition  to  the  appellants  or  to  their  assigns,  he 
or  they  paying  the  freight  and  aocostomed  average. 

The  schooner  encountered  rough  weather,  and  was  compelled  to 
put  into  New  York  with  damaged  sails.  After  refitting  she  resumed 
her  voyage,  and  reached  Norfolk  on  the  18th  of  August  in  a  sinking 
condition.  The  remnant  of  her  cargo  was  sold  in  Norfolk  under 
the  captain's  supervision,  and  the  surplus  arising  from  the  proceeds 
of  sale,'  after  the  payment  of  freight  and  charges,  amounting  to 
$222,  was  handed  over  to  the  appellants,  and  by  them  remitted  to 
the  appellees,  who  refused  to  receive  the  same.  This  is  an  action  of 
contract  brought  by  them  against  the  appellants  to  recover  the  value 
of  the  cargo  of  ice. 

The  main  question  in  this  appeal,  and  one  which  we  think  ded- 
sive  of  the  case,  arises  upon  the  following  prayer  granted  by  the 
court: 

''K  the  jury  find  from  the  evidence  that  the  plaintiffs  in  1863 
were  partners  in  trade  and  dealers  in  ice,  under  the  name  and  firm 
of  Addison,  Gage  &  Go.,  in  the  diy  of  Boston,  Mass.,  and  that  the 
defendants  were  trading  under  the  name  of  Magruder  &  Brother, 
in  the  city  of  Annapolis,  on  the  3d  of  Jime,  in  the  year  1863,  and 
as  such  firm  wrote  to  the  plaintifb  the  letter  ofTered  in  evidence  of 
that  date,  and  proved  under  the  commission  as  Exhibit  E,  and  that 
the  plaintifb,  in  reply  thereto,  wrote  to  the  defendants  the  letter 
dated  June  22d9  proved  under  the  commission  as  Exhibit  H,  and 
that,  on  the  1st  of  July,  the  defendants  addressed  to  the  plaintiffl 
the  letter  returned  with  the  commission  and  marked  A,  and  that, 
on  the  6th  of  July,  the  plaintiflb  wrote  to  the  defendants  the  letter 
of  that  date  marked  B,  and  that  these  letters  were  received  by  the 
persons  to  whom  they  were  respectively  addressed,  and  that  the 
plaintiffs  did,  on  the  11th  of  July,  1863,  ship  on  board  the  schooner 
Bio  one  hundred  and  fifty  tons  of  ice,  at  and  from  the  port  of 
Boston  to  Annapolis,  consigned  to  the  defendants,  and  that  the  said 
schooner  sailed  on  her  said  voyage  on  the  11th  of  July,  1863,  and 
that  the  plaintiffs  sent  by  the  mail  of  the  13th  of  J'lly,  1863,  to  the 
defendants  the  bill  of  lading  and  invoice  of  said  shipment  marked 
F  and  G,  and  that  these  were  received  by  the  defendants  in  due 
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course  of  mail,  and  that  the  plaintiffs  made  no  other  agreement  in 
reference  to  the  sale  and  deliyerj  of  said  ice  than  is  shown  by  the 
said  letters,  bill  of  lading  and  inyoice,  then  the  plaintiffs  are  entitled 
to  recover  the  value  thereof  of  said  ice,  after  deducting  any  amount 
which  the  jury  may  find  to  have  been  paid  to  plaintiffs." 

This  prayer  asserts,  as  a  proposition  of  law,  that  the  facts  then  in 
stated,  in  the  absence  of  any  other  agreement  on  the  part  of  the 
plaintiffs  in  regard  to  the  delivery  of  the  ice,  constituted  a  complete 
sale  and  delivery  of  the  same  to  the  defendants. 

The  question  as  to  what  acts  are  necessary  to  be  performed  by  a 
vendor  under  an  executory  agreement  for  the  sale  of  unspecified 
goods,  in  order  to  transfer  the  title  to  the  vendee  and  subject  him 
to  the  risk  of  the  carriage,  depends  entirely  upon  the  agreement, 
either  express  or  implied,  between  the  parties.  If  the  vendor  under* 
takes  to  make  the  delivery  himself  at  a  distant  place,  thus  assuming 
the  risk  in  the  carriage,  the  carrier  becomes  the  agent  of  the  ven- 
dor, and  the  property  will  not  pass  until  the  delivery  is  actually 
made.  On  the  other  hand,  if  the  goods  are  delivered  to  a  carrier 
specially  designated  by  the  purchaser,  he  becomes  the  agent  of  the 
latter,  and  the  title  to  the  property,  as  a  general  rule,  will  pass  the 
moment  the  goods  are  dispatched.  Should  the  contract  of  pur- 
chase be  silent  as  to  the  person  or  mode  by  which  the  goods  are  to 
be  sent,  a  delivery  by  the  vendor  to  a  common  carrier  in  the  usual 
and  ordinary  course  of  business  transfers  the  property  to  the  vendee. 
Or,  as  Mr.  Behtjahin  expresses  it  in  his  late  Treatise  on  Sales, 
**  where  goods  are  delivered  by  the  vendor,  in  pursuance  of  an  order, 
to  a  common  carrier  for  delivery  to  the  buyer,  the  delivery  to  the 
carrier  passes  the  property,  he  being  the  agent  of  the  vendee  to 
receive  it,  and  the  delivery  to  him  being  equivalent  to  a  delivery  to 
the  vendee.''  Benjamin  on  Sales,  288.  So  early  as  the  case  of  DtU^ 
ton  V.  Solamonaony  3  B.  ft  P.  582,  Lord  Alyahtley  said,  he  consid- 
ered it  as  settled  law  ''that,  if  a  purchaser  order  goods  to  be  sent 
by  a  carrier,  though  he  does  not  name  any  particular  carrier,  the 
moment  the  goods  are  delivered  to  a  carrier,  it  operates  as  a  deliv- 
ery to  the  purchaser.** 

It  is  unnecessary  to  cite  authorities  in  support  of  this  well-estab- 
lished rule.  The  oases  are  collected  and  reviewed  in  a  very  satis- 
factory manner  in  Benjamin  on  Sales,  246-271,  and  the  rule  wiU 
be  found  recognized  in  its  broadest  terms  by  all  of  the  elementary 
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writers  on  the  subject  Story  on  Sales,  §  306 ;  Hill,  on  Sales,  top 
p.  119 ;  Chitty  on  Con.  — . 

li,  therefore,  in  this  case,  the  appellants  directed  the  appellees  to 
■end  them  a  cargo  of  ice,  and  they  deliyered  it  to  a  common  carrier 
to  be  freighted  for  and  on  account  of  the  appellants,  and  there  was 
no  other  agreement  in  regard  to  the  sale  and  delivery  of  the  same, 
the  court  was  right  in  saying  to  the  jury  that  the  title  passed  to 
the  appellants,  and  that  the  appellees  were  entitled  to  recover. 

Kone  of  the  cases  relied  on  by  the  appellants  are.  in  conflict  with 
these  yiews.  In  DurUop  et  al  t.  Lambert  et  al,  6  Clark  &  Fin.  600, 
the  suit  was  brought  by  the  consignor  against  the  carrier  to  recoyer 
for  the  loss  of  the  goods,  and  it  was  decided  that,  although  as  a 
general  rule  where  goods  are  deliyered  to  a  carrier,  the  consignee  is 
the  proper  person  to  bring  the  action  against  the  carrier,  yet,  if  the 
consignor  makes  a  special  contract  with  the  latter  for  the  carriage, 
such  a  contract  supersedes  the  necessity  of  showing  the  ownership 
in  the  goods,  and  the  consignor  may  maintain  the  action  against  the 
carrier^  though  the  goods  may  have  been  the  property  of  the  con- 
■ignee.  The  lord  chancellor,  however,  said :  '^  It  is  no  doubt  true, 
as  a  general  rule,  that  the  delivery  by  the  consignor  to  the  carrier 
is  a  delivery  to  the  consignee,  and  that  the  risk  is,  after  such  deliv- 
ery, the  risk  of  the  consignee.  This  is  so,  if,  without  designating 
the  particular  carrier,  the  consignee  directs  the  goods  shall  be  sent 
by  the  ordinary  conveyance ;  the  delivery  to  the  ordinary  carrier  is 
then  a  delivery  to  the  consignee,  and  the  consignee  incurs  all  the 
risk  of  the  carriage."  In  that  case  evidence  was  offered  that  by  the 
terms  of  the  contract  the  seller  was  to  deliver  the  puncheon  on  the 
quay  at  Newcastle-upon-Tyne,  before  the  title  was  to  pass  to  the 
purchaser;  and  it  was  held  that  the  lord  president  in  the  trial 
below  erred  in  stating  it  as  a  rule  without  an  exception,  because  the 
freight  and  insurance  were  paid  by  the  consignor,  who  charged  the 
consignee  With  their  amount,  the  risk  was  therefore  necessarily 
with  the  consignee — that  there  was  consequently  no  right  to 
inquire  what  was  the  particular  transaction  between  the  parties. 
In  other  words,  the  court  below  had  erred  in  excluding  from  the 
jury  the  agreement  between  the  parties  in  regard  to  the  delivery  of 
the  pimcheon. 

But  no  such  objection  can  be  urged  against  the  prayer  of  the 
court  in  this  case.  The  question,  as  to  whether  there  was  any  other 
agreement  between  the  appellants  and  appellees  in  regard  to  the 
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sale  and  deUyery  of  the  ioe  than  that  to  be  found  in  the  corre- 
spondence and  bill  of  lading,  was  Curly  submitted  to  the  jury,  and- 
the  plaintifRs'  right  to  recoyer,  upon  the  finding  of  the  fBcta  set  forth 
in  the  prayer,  was  based  upon  the  express  proviso  that  there  was  no 
other  agreement  in  regard  to  the  delivery  of  the  ice. 

In  Blanchard  et  oLy,  Page  et  al,  8  Oray,  281,  the  action  was 
also  brought  by  the  consignor  against  the  carrier  upon  a  special 
contract^  and  the  precise  question  in  the  case,  says  Shaw,  C.  J.,  is 
'' whether  the  plaintiffs,  named  as  shippers  of  the  goods  in  the  bill 
of  lading,  may  maintain  an  action  for  damages  done  to  the  goods, 
after  they  were  received  by  the  defendants  at  the  ship  for  the  pur- 
pose of  carriage,  and  before  they  were  delivered  to  and  received  by 
the  consignees,  at  New  Orleans,  named  in  the  bill  of  lading, 
although  it  is  shown  by  evidence  cUiunde  that  the  plaintiffs  had  ho 
right  of  property,  general  or  special,  in  the  goods,  and  no  other 
right  or  interest  in  their  safe  carriage,  except  that  arising  firom  the 
bill  of  lading/'  It  was  held  that  the  consignor  could  maintain  the 
action  upon  the  special  contract  for  the  carriage  of  the  goods, 
although  the  court  admitted  that  the  delivery  of  them  to  a  com- 
mon  carrier  vested  the  general  property  in  the  purchaser. 

Exceptions  to  the  general  rule,  as  above  stated,  it  is  true,  are  to 
be  found  arising  in  cases  where,  by  the  express  terms  of  the  bill  of 
lading,  the  goods  are  to  be  delivei^  to  the  consignor  or  his  assigns^ 
or  where  there  is  some  other  evidence  showing  the  intention  of  the 
oonsignor  to  retain  the  property,  notwithstanding  the  delivery  to 
the  carrier.  This  is  frequently  done  where  the  parties,  living  at  a 
distance  from  each  other,  contract  by  correspondence,  and  where 
the  vendor  is  desirous  of  securing  himself  against  the  insolvency 
or  default  of  the  buyer.  The  cases  of  Warh  v.  Baker,  2  Ex.  1, 
Jenhyns  v.  Brown,  14  Q.  B.  496,  and  Ellerehaw  v.  Maginac,  6  Ex. 
570,  were  decided  upon  this  principle. 

The  decision  of  the  law  arising  upon  this  prayer  makes  it  unnec- 
essary to  consider  the  other  exceptions  relied  on  by  the  appellants. 

Finding  no  error  in  the  ruling  beloi«,  the  judgment  will  be 

aflirmed* 

Judgment  affirmed. 
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VMwutrrioffe^impaUn^^^eei  of  deed  qf  sepmnMrn^ 

Wksie  the  wife  is  poweeaed  of  an  oin^ie  defect  lendeiing  coition  imperfect 
end  conception  Impoeidble,  which  defect  existed  at  the  time  of  the  marriageb 
and  ia  conceded  to  be  permanent,  the  marriage  contract  ie  void  db  MHo^  on 
the  ground  of  impotencj,  and  a  deed  of  separation  volnntarilj  entered  into 
hf  the  hneband  and  wife  will  not  bar  a  anboeqaent  application  y^j  the  hna* 
band  for  a  divorce  a  Hrwuh  on  the  groond  of  each  impoteni^. 

AonoN  by  a  husband  to  annul  a  marriage  contract  on  the  ground 
of  the  impotenqy  of  the  wife.  The  facts  are  stated  in  the  opinion 
of  the  court 

Gfeo.  Wnu  Brawn  and  /.  Nevett  Steele^  for  appellant,  argued : 
That  the  defects  complained  of  were  sufficient  to  annul  the  mar- 
riage. Article  16,  §  25,  Code  of  Pub.  Oen.  Laws  of  Md. ;  1  Bishop 
on  Marr.  and  Div.  §§  825  to  340;  Dtane  v.  Aveling,  1  Bob. 
EcoL  Bep.  279 ;  Brtggs  v.  Morgan,  3  PhilL  325,  1  Eng.  EccL  Bep. 
408 ;  Brawn  t.  Brawn.  28  Eng.  L.  &  E.  95 ;  Bwens  t.  Tytherleigh, 
9  Law  R  (N.  S.)  424;  X,  falsely  called  T.  t.  F.,  34  Law  Jour.  81; 
Lewis  T.  Haywardy  15  Law  Bep.  299. 

That  the  deed  of  separation  was  no  bar  to  this  application.  1 
Bishop  on  Marr.  and  Diy.  §§  631  to  639,  and  §§  646  to  656; 
MatihewB  t.  MatthewSj  1  Sw.  ft  T.  499,  and  3  id.  161 ;  Spering  v. 
Speringj  id.  211 ;  Hunt  v.  Hunt,  32  Law  J.  168 ;  WiUiams  v.  Wil- 
liams, 35  id.  85 ;  Lippy  v.  Masonheimer,  9  Md.  316 ;  Benton  t.  Ben^ 
ion,  1  Day,  116;  Calkins  t.  Long,  22  Barb.  97-106;  SL  John 
Y.  St.  Tahn,  11  Yes.  525;  Durant  t.  Durant,  1  Hagg.  733 ;  Beeby  t. 
Beeby,  id.  789. 

S.  Teaekle  Wallis,  for  appellee,  argued,  that  the  defects  did  not 
amount  to  impotency  within  the  legal  definition  of  the  term,  and 
that  the  deed  of  separation  was  a  bar  to  the  present  action.  Brawn 
Y.  Brown,  5  Oill,  254,  255;  Devenbagh  y.  Devenbagh,  5  Paige, 
558 ;  Wilson  t.  Wilson,  1  House  of  Lords'  Gases,  554-574,  and  5  id 
40-59 ;  Jadrell  t.  JodreU,  9  Bear.  53,  and  14  id.  397 ;  A  y.  B^  1 
Prob.  ft  Div.  (L.  R)  561;  Brown  v    Brown,  7  Eq.  Cas.  (L.  E.) 
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191 ;  SUb  Y.  Harding,  8  id.  492 ;  WUliamson  v.  Williamson,  1  Johns. 
Oh.  191 ;  Sanders  t.  Bodway,  16  Beav.  207 ;  3  Leading  Ca&  Eq. 
888,389,  403,  404 ;  ffarih  v.  Stahl,  27  Md.  157;  1  Bishop  on  Marr. 
and  Diy.  105-339 ;  Matthews  t.  Matthews,  1 S.  &  T.  501,  and  3  id.  163, 

Babtol,  G.  J.  The  bill  of  complaint  in  this  case  was  filed  by 
the  appellant,  praying  for  a  divorce  a  vinculo,  on  the  ground  of  the 
aUeged  impotence  of  the  appellee. 

It  appears  from  the  pleadings  and  proo&  that  the  parties  to  this 
suit  were  married  in  Baltimore,  on  the  3lst  day  of  March,  1864,  the 
appellant  then  being  forty-nine  years  of  age  and  the  appellee  twenty- 
eight.  They  started  on  a  tour  to  the  west  immediately  after  the 
marriage.  Physical  impediments  to  the  consummation  of  the  mar- 
riage haying  been  discoyered,  the  appellee  submitted  to  an  exami- 
nation of  her  person  by  Dr.  Thomas  Wood  and  Dr.  S.  0.  Almy, 
eminent  physicians  and  surgeons  of  Cincinnati,  whose  testimony  is 
contained  in  the  record.  After  the  return  of  the  parties  to  Balti- 
more, on  the  25th  of  May,  1864,  another  surgical  examination  was 
made  by  Dr.  Inloes,  the  family  physician  of  the  appellee,  aided  by 
Pro£  Nathan  R  Smith.  The  testimony  of  these  physicians  is  also 
in  the  record. 

On  the  29th  day  of  June,  in  the  same  year,  a  deed  of  separation 
was  entered  into,  whereby  the  sum  of  $10,000  was  conyeyed  and 
secured  by  the  appellant  to  certain  trustees  therein  named,  for  the 
separate  use  of  the  appellee  for  her  support,  she  agreeing  to  relin- 
quish all  further  claim  or  interest  in  his  estate,  and  the  parties 
mutually  agreeing  to  liye  separate  from  each  other,  as  if  unmarried. 

The  separation  under  the  deed  continued  for  nearly  three  years, 
when,  on  the  8th  day  of  May,  1867,  this  bill  was  filed.  One  of  the 
prayers  of  the  original  bill  was  that  the  deed  of  separation  might 
be  set  aside;  but  in  the  progress  of  the  cause,  on  the  15th  day  of 
February,  1869,  a  paper  was  filed  by  the  complainant,  signed  by  his 
solicitors,  waiying  all  that  part  of  the  bill  and  the  prayer  therein 
seeking  to  set  aside  the  deed  of  settlement,  and  leaying  all  yested 
rights  in  the  trustees  and  in  the  appellee  under  the  deed  nnassailed, 
and  unaffected  by  any  decree  in  the  cause.  The  only  question, 
therefore,  presented  by  this  appeal  arises  upon  the  prayer  for  a 
diyorce. 

The  appellee  opposes  the  application  for  a  diyorce  upon  two  dis 
dnct  grounds:   1st.  The  alleged  impotence  is  denied*    3d.  It  is 
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contended  that,  the  deed  of  separation  is  a  har  and  estoppel  to  tlie 
right  of  the  complainant  to  maintain  the  present  suit. 

"  The  impotence  of  either  party  at  the  time  of  the  marriage  "  Is 
one  of.  the  causes,  prescribed  in  the  code,  for  which  the  court  is 
authorized  to  decree  a  divorce  a  vinculo  nuUrimaniu  1  Code,  art 
16,  §25* 

Has  the  alleged  impotence  of  the  appellee  been  proved?  A  oare- 
tul  examination  of  the  evidence  has  convinced  us  that  this  question 
must  be  answered  in  the  affirmative. 

Without  repeating  here  at  length,  or  in  detail,  the  evidence  on 
this  most  delicate  and  painfiil  question,  it  may  be  stated  that  the 
testimony  of  the  examining  surgeons  establishes  the  following 
facts: 

That  the  physical  condition  of  the  appellee,  at  the  time  of  the 
marriage,  was  that  of  a  very  imperfect  development  of  the  sexual 
organs,  both  externally  and  internally.  These  organs  were  in  a 
rudimentary  condition,  evincing  that  their  development  had  ceased 
and  been  arrested  before  the  age  of  puberty.  She  had  never  expe- 
rienced the  monthly  sickness  to  which  females  of  mature  age  are 
subject ;  and  was  without  the  natural  passion  or  desire  incident  to 
woman. 

The  rudimentary  condition  of  her  sexual  organs,  and  their  im- 
perfect development,  not  only  rendered  conception  impossible,  but 
there  was  on  her  part  an  incapacity  for  vera  copula.  That  is  to  say, 
she  was  not  capable  of  the  act  of  generation  in  its  natural  and 
ordinary  meaning,  but  only  of  incipient  and  imperfect  coition. 

In  giving  the  results  of  their  examination,  the  surgeons  differ 
somewhat  as  to  the  degree  or  extent  of  the  organic  defects ;  but  we 
have  stated  the  conclusions  which  appear  to  us  to  be  established 
l)y  their  testimony.  They  all  concur  in  saying  that  the  defect  is 
incurable. 

Whatever  differences  of  opinion  may  have  arisen  as  to  the  legal 
definition  of  impotence,  it  is  well  settled  that  if,  by  reason  of  mal- 
formation or  organic  defect  existing  at  the  time  of  the  marriage, 
there  cannot  be  natural  and  perfect  coition,  vera  copulay  between 
thp  parties,  and  it  appears  that  the  defect  is  permanent  and  incur- 
able, the  case  comes  within  the  legal  definition  of  impotence,  and 
is  cause  for  nullity  of  marriage.  Deane  v.  Aveling,  1  Bob.  Eca 
279 ;  Devenlagh  v.  Devenbagh,  5  Paige,  554 ;  1  Bishop  on  Marr.  and 
Div.,  §§  325  to  340. 

Vol.  in.— 24 
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The  charge  made  by  the  appellee  in  her  answer  that  the  difficnily 
in  consnmmating  the  marriage  proceeded  from  physical  defect  or 
incapacity  on  the  part  of  the  appellant  has  not  be^  sustained  by 
proof;  and  we  are  of  opinion  upon  all  the  evidence  in  the  cause 
that  the  appellant  is  entitled  to  a  diToroe,  a  vinculo^  unless  by  rea- 
lon  of  the  deed  of  separation  he  is  barred  and  estopped  from  main- 
taining this  suit  This  brings  us  to  the  examination  of  the 
second  ground  of  defense. 

What  is  the  effect  of  the  deed  of  separation  upon  the  rights  of 
the  appellant  in  the  present  suit? 

By  the  act  of  assembly  of  1841,  chapter  362,  and  its  supple- 
mentSy  now  embodied  in  the  code,  article  16,  section  24,  ei  seq^ 
jurisdiction  of  all  applications  for  diyoroe  has  been  given  to  the 
courts  of  equity.  Under  that  provision  this  suit  has  been  insti- 
tuted. 

The  court  in  such  case  sits,  not  in  the  exercise  of  its  general  and 
ordinary  equitable  jurisdiction,  but  as  a  divorce  court,  and  must  be 
governed  by  the  rules  and  principles  established  in  the  ecclesiastical 
courts  in  England,  wherein  a  similar  jurisdiction  has  been  exer- 
cised, so  far  as  they  are  consistent  with  the  provisions  of  the  code. 
By  the  14th  section  of  article  16,  the  court  expressly  provides  that 
all  causes  for  alimony  ''are  to  be  heard  and  determined  by  courts 
of  equity  in  this  Stat^  in  as  full  and  ample  a  manner  as  they  could 
be  heard  and  determined  by  the  laws  of  England,  in  the  ecclesias- 
tical courts  there.'' 

In  respect  to  tie  mode  in  which  courts  of  equity  shall  exercise 
jurisdiction  in  divorce  cases,  and  the  principles  by  which  they  are 
to  be  governed,  the  code  is  silent  But  from  the  nature  of  the 
jurisdiction  itself,  it  has  always  been  considered  that  the  decisions 
of  the  English  ecclesiastical  courts,  in  similar  cases,  may  properly 
be  referred  to  as  precedents;  and  they  have  uniformly  been  cited 
and  relied  on  as  safe  and  authoritative  guides  for  the  courts  of  this 
State,  in  disposing  of  cases  of  this  kind. 

If  we  refer  to  those  precedents,  it  appears  to  have  been  long  set- 
tled that  a  voluntary  deed  of  separation  between  husband  and  wife 
is  not  per  se  a  bar  to  a  suit  in  the  ecclesiastical  court  for  a  restitu- 
tion of  marital  rights,  or  to  a  petition  for  divorce.  Durani  v.  Durante 
1  Hagg.  733  ;  3  Eng.  Ecc.  310;  Beeby  v.  Beebyy  1  id.  789;  id.  338; 
WMimeaih  v.  Westmeaihy  2  Eng.  Ecc  Supp.  1 ;  4  id.  238 ;  Spering  v 
Sparing,  3  Swabey  ft  Trist  211 ;  Hunt  v.  Hunt,  32  Law  J.  16a 
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In  1  Bishop,  aection  634  and  note  3,  other  cases  are  referred  to  m 
support  of  the  general  proposition  above  stated. 

Some  cases  have  arisen,  upon  applications  for  divorce  in  the 
ecclesiastical  oonrts,  in  which  a  voluntary  deed  of  separation 
between  the  parties  has  been  considered,  in  connection  with  lapse 
of  time  and  other  circumstances,  as  sufficient  to  show  that  the 
application  was  not  made  bona  fide  for  the  cause  assigned,  but  for 
some  sinister  or  collateral  purpose,  and  the  application,  for  that 
veason,  has  been  denied.  Such  were  the  cases  of  Matthews  v.  Mat- 
ih&WBy  1  Swabey  ft  Trist  161,  and  Wittiams  v.  WiUiamSf  35  Law  J. 
85«  decided  in  1866. 

But,  as  we  have  said,  such  a  voluntary  deed  has  never  been  con- 
sidered j9«r  M  as  a  bar  to  the  suit 

The  cause  for  which  the  divorce  in  this  case  is  claimed,  as  stated 
in  the  bill  and  established  by  the  proof,  is  one  which,  by  the  eccle- 
siastical law  as  well  as  by  our  code,  would,  when  judicially  estab- 
lished, render  the  marriage  null  and  void,  ab  initio.  No  case  can 
be  found  in  which  an  application  for  a  sentence  of  nullity  of  mar- 
riage for  such  cause  has  been  held,  in  the  ecclesiastical  court,  to  be 
barred  or  defeated  by  reason  of  a  voluntary  deed  of  separation 
entered  into  between  the  parties;  and,  in  our  opinion,  it  vould  be 
alike  unjust  and  agamst  reason  and  public  policy,  as  it  is  without 
precedent,  so  to  hold. 

The  case  of  Brown  v.  Srovm,  5  OilL  249,  has  been  cited  as  an 
authority  to  show  that,  in  this  State,  a  voluntary  deed  of  separation 
between  the  parties  is  a  bar  to  an  application  for  divorce. 

We  do  not  so  interpret  that  decision.  In  that  case  the  application 
was  for  a  divorce  a  vinculo;  the  cause  for  the  divorce,  charged  ir 
fhe  bill  filed  by  the  husband,  was  an  abandonment  by  the  wife. 
which  was  alleged  to  have  taken  place  in  the  spring  of  1836  and  U 
have  continued  ever  since.    The  bill  was  filed  in  July,  1846. 

It  appeared  that  in  April,  1846,  only  a  few  months  before  the  filing 
of  the  bill,  the  parties  entered  into  a  voluntary  deed  of  separation, 
whereby  they  agreed  to  live  separate  and  apajrt  flrom  each  other; 
certain  property  was  secured  to  the  wife  for  her  support,  all  her 
rights  to  her  husband's  estate  were  relinquished,  and  he  was  secured 
from  liability  for  her  debts. 

The  chancellor,  in  his  opinion,  which  was  adopted  by  the  court 
of  appeals,  after  suggesting  doubts  whether,  upon  a  true  construo- 
tion  of  the  acts  of  assembly,  the  case  stated  in  the  bUl  came 
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within  their  prayisionSy  placed  his  decision  refusing  the  diToroa 
apon  the  effect  of  the  deed  and  the  absence  of  any  circomstance 
which  had  subsequently  transpired  to  render  it  necessary  or  proper 
that  the  relation  of  the  parties^  as  established  by  that  instrument» 
should  be  changed. 

Now,  looking  to  the  only  ground  upon  which  the  divorce  in  that 
oiue  was  claimed,  as  being  <in  alleged  abandonment  by  the  wife,  it 
is  very  obvious  that  the  deed  operated  as  a  condonation  of  the 
offense,  or  as  an  acquiescence  in  the  separation  on  the  i>art  of  the 
husband,  which  so  &r  affected  his  equitable  rights  to  claim  a  divorce 
on  that  ground,  as  in  the  absence  of  any  fact  or  circumstance 
occurring  after  the  execution  of  the  deed  to  justify  his  application 
for  a  divorce,  authorized  the  court  to  infer  that  the  application  was 
not  made  bona  fide  for  the  cause  alleged ;  and  the  divorce  might 
properly  be  refused  on  grounds  similar  to  those  stated  in  MatthewM 
V.  Maithews  and  Hunt  v.  Hunty  above  cited. 

In  the  very  recent  case  of  Parkinson  v.  Parkinson^  reported  in 
1870,  in  Law  Bep.,  parts  5  and  6  (cases  in  Probate  and  Divorce,  page 
25),  which  was  a  petition  by  the  wife  for  a  divorce,  upon  the  ground 
of  desertion  or  abandonment  by  the  husband,  the  parties  were  mar- 
ried in  July,  1861,  and  the  alleged  desertion  took  place  in  1865.  It 
appeared  that  the  parties  entered  into  a  deed  of  separation  in  April, 
1866.  It  was  alleged  in  the  petition  and  so  appeared  by  the  proo^ 
that  the  husband,  from  the  time  of  the  alleged  desertion,  had  been 
living  in  adultery. 

At  the  hearing  the  court  decided  that  the  wife  had,  by  the  deed, 
''  bargained  away  her  right  to  relief  on  the  groimd  of  desertion ;  ** 
but  '^  that  she  was  entitled  to  a  judicial  separation  on  the  ground  of 
adultery  if  she  applies  for  it" 

The  effect  of  that  decision  is,  that  such  a  deed  operates  as  a  con- 
donation of  the  offense  of  abandonment;  and  to  that  extent  is  con- 
sistent with  the  decision  of  the  court  of  appeals  in  Brawn  v. 
Brovm,  but  it  is  no  bar  to  a  suit  for  divorce  for  adultery,  although 
it  appeared  that  offense  was  known  to  the  wife  at  the  time  the  deed 
was  executed.  And,  in  this  respect,  the  case  is  an  authority  against 
the  position  contended  for  here  by  the  appellee. 

We  think  it  is  very  clear  upon  the  authorities,  that  the  deed  of 
separation  in  this  case  is  not  per  ee  a  bar  to  the  maintenance  of  the 
present  suit  There  is  no  evidence  in  the  case  to  impeach  the  good 
fiuth  or  bona  fides  of  the  appellant  in  bringing  this  suit    The  only 
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cucnmstaiice  relied  on  by  the  appellee  for  that  purpose  is  the  lapse 
of  time  after  the  execution  of  the  deed,  before  filing  the  bilL  But 
this  is  satisfactorily  explained  by  the  proof  in  the  record.  It 
appears  the  complainant  was  restrained  from  instituting  this  pro- 
ceeding  by  conscientious  scruples,  supposing  it  to  be  inconsistent 
with  his  religious  duty  to  seek  a  divorce  for  any  cause;  and  it 
appears,  also,  that  the  same  motive  led  him  to  enter  into  the  deed 
for  an  amicable  separation. 

Those  conscientious  scruples  were  afterward  removed  by  a  decis- 
ion upon  the  subject,  rendered  by  the  highest  ecclesiastical  tribunal 
ot  the  church  of  which  he  and  the  appellee  are  members,  and  to 
whose  authority  he  felt  himself  bound  to  submit,  declaring  the  mar- 
riage null.  These  facts  disclosed  in  the  record,  while  they  in  no 
otherwise  affect  the  rights  of  the  parties  in  this  cause,  are  a  sufficient 
answer  to  the  suggestion,  that  the  appellant  has  lost  his  remedy  by 
uiches  or  acquiescence,  or  that  his  application  for  a  divorce  has  not 
been  made  in  good  faith  and  for  the  causa  assigned.  It  has  been 
argued  on  the  part  of  the  appellee,  that,  although  in  the  divorce 
court,  the  deed  may  not  operate  per  se  as  sl  bar  or  estoppel  to  the 
suit,  yet  that  a  court  of  equity  would  in  the  present  case,  upon 
a  bill  filed  on  behalf  of  the  appellee  for  that  purpose,  issue  an 
injunction  to  restrain  the  appellant  from  prosecuting  a  suit  for 
divorce,  as  being  contrary  to  the  terms  of  the  deed,  and  in  violation 
of  the  covenants  therein.  And  this  proceeding,  being  in  a  court  of 
equity,  it  has  been  argued  that,  for  the  reason  stated,  the  divorce 
ought  to  be  denied. 

In  support  of  this  position,  we  have  been  referred  to  the  decision 
of  the  house  of  lords  in  Wilson  v.  Wilsotiy  1  H.  of  L.  638,  and  5 
id.  40. 

We  have  carefully  examined  that  case,  and  are  of  opinion  that  it 
ought  not  to  be  accepted  as  a  binding  authority  in  support  of  the 
ap])ellee's  position  here.  It  seems  to  us  that  the  learned  courti 
when  that  case  was  first  before  them,  went  iiurther  than  was  justi- 
fied by  antecedent  decisions.  There  the  deed  of  separation  con- 
tained a  covenant  on  the  part  of  the  husband  not  to  institute  any 
suit  in  the  eccUsuistical  court  for  restitution  of  conjugal  rights. 
The  chancellor  granted  an  injunction  restraining  him  from  proceed- 
ing in  the  ecclesiastical  court  contrary  to  his  covenant,  and  on  the 
first  appeal  the  decree  of  the  chancellor  was  affirmed.  It  appears, 
however;  when  the  cause  went  up  to  the  house  of  lords  on  the 
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Beoond  appeal,  grave  doubts  were  expressed  whether  the  court  had 
not  gone  too  far;  and  while  it  was  held  that  the  former  decision 
must  be  adhered  to  as  the  law  of  that  case,  it  may  be  inferred  from 
the  opinions  expressed  by  the  learned  judges,  among  whom  was 
Lord  St.  Lbonabds,  that  it  was  not  to  be  considered  as  a  precedent 
for  a  court  of  chancery  to  interfere  by  injunction  for  the  enforce- 
ment of  voluntary  deeds  of  separation  between  married  persons,  any 
fjEurther  than  to  compel  their  obseryance,  so  far  as  rights  of  property 
may  be  concerned. .  To  that  extent  courts  of  chancery  will  support 
'and  enforce  the  stipulations  of  such  deeds,  when  they  are  made  in 
good  faith,  and  are  equitable  in  their  terms,  but  no  farther.  And, 
in  our  judgment,  it  would  be  against  public  policy  and  contrary  to 
the  uniform  current  of  decisions,  to  hold  that  the  right  of  the 
appellant  to  relief  in  this  case  is  barred  or  defeated  by  the  deed  of 
separation. 

The  decree  of  the  circuit  court  will  be  reversed,  and  a  decree  will 
be  signed  divorcing  the  parties  a  vinculo  matritnanii. 

Decree  reversed  and  decree  divorcing  the 
parties  a  vinculo  matrimoniL 


Lawn  Bbothbbs  ft  Co.,  appellants,  v.  Bbbhxb. 

(98Md.4tt.) 

Ml  ereiere  offeni — lAabiUiif  of  offsrU  to  pHntipiU — B^dcreer  af  diakenerei 

droift, 

k  del  cred&re  agent  collected  a  bill  of  goods  due  hla  principals  from  a  ens* 
lomer,  and  placed  the  amount  to  hia  own  account  with  his  bankers,  and 
parchased  of  them  a  gold  draft,  which  he  caused  to  be  made  payable  to 
his  own  order  without  reference  to  his  character  as  agent,  and,  after  indonh 
ing  it  to  his  principals  or  their  order,  transmitted  it  to  them  in  payment 
not  only  of  the  price  of  the  goods  sold  to  the  customer,  but  also  of  a  bal- 
ance due  from  himself.  The  draft  was  dishonored  and  returned  to  the 
agent,  who  treated  the  loss  as  his  own,  and  promised  to  send  another  draft, 
and  in  the  mean  time  unsuccessfully  solicited  payment  of  the  draft  from 
the  drawers  to  himself  and  then  caused  himself  to  be  made  a  preferred 
creditor  of  the  drawers,  who  had  failed.  In  an  action  by  the  piindpala 
against  the  agent,  to  recover  the  amount  of  the  draft,  hM, 


OCTOBEE  TEBM,  1870.  19| 

Lewia  Brothen  &  Cki.  r.  Brehme. 

1.  That  the  contract  reealting  from  the  M  credere  character  of  the  agent  waa 
not  entirely  discharged  in  the  payment  of  the  money  by  the  customer  to 
the  agent. 

%.  That  the  agent  was  farther  liable,  after  the  receipt  of  the  money,  either  by 
▼irtae  of  the  del  credere  commission,  or  by  his  indorsement  of  the  draft, 
although  he  had  used  ordinary  diligence  in  transmitting  the  money. 
That  the  promise  of  the  agent  to  assume  the  debt  after  the  dishonour  of  the 
draft  WAS  not  valid  unless  he  had  full  knowledge  of  the  neglect  of  his 
principals  in  making  demand,  and  in  giving  notice  of  the  dishonor  of  the 
draft. 

The  relation  of  a  M  credere  agent  to  liis  principal  is  that  of  debtor  and 
creditor,  and  he  is  bound  absolutely  to  see  that  his  principal  is  paid. 

AcTiOK  to  recover  the  amount  of  a  draft  for  $2^83^0  in  gold 
ooin. 

The  facts  of  the  case  appear  in  the  following  prayers: 

The  plaintiff  prayed  — 

1.  If  the  jury  shall  find  that  the  defendant  was  the  factor  of  the 
plaintiffs  and  had  guaranteed^  for  a  commission,  the  payment  of 
certain  purchases  of  Edwin  Akers  from  the  plaintifBSy  payable  in 
gold  or  its  equivalent;  and  that  such  payment  was  actually  madit 
to  the  defendant  on  or  about  the  25th  of  April,  1866 ;  and  that  the 
defendant  deposited  the  amount  with  Bayne  &  Co.,  of  Baltimore^ 
and  on  the  27th  of  April,  1866,  purchased  a  gold  draft  for  such 
amount ,  and  for  an  additional  sum  due  from  himself  to  plaintifb, 
upon  Hoyt,  Anthony,  Douglas  ft  Co.,  in  New  York,  payable  in 
that  city  April  30,  1866;  and  that  said  draft  was  drawn  to  the 
order  of  the  defendant  (under  his  business  name  of  0.  Brehme  ft 
Co.),  at  his  request ;  that  he  indorsed  it  specially  to  the  plaintiffs  by 
such  business  name,  and  sent  it  to  the  plaintiffs  in  Philadelphia, 
who  received  the  same  the  next  day,  April  28th,  and  immediately 
indorsed  it  and  transmitted  it  to  New  York  for  collection ;  and  that 
the  said  draft  was  presented  for  payment  on  the  dOth  of  April, 
to  Hoyt,  Anthony,  Douglas  ft  Co.,  and  was  dishonored,  and  the  fact 
of  such  dishonor  was  telegraphed  on  the  next  day  to  the  plaintifb, 
who  immediately  telegraphed  notice  of  the  dishonor  and  non-pay- 
ment of  said  draft  to  the  defendant;  and  that  the  defendant  endeav- 
ored to  procure  payment  of  the  draft  to  himself,  fh)m  the  drawers^ 
Bayne  ft  Go.,  and,  not  succeeding  in  this,  procured  himself  (under 
the  name  of  0.  Brehme  ft  Go.)  to  be  made  one  of  the  preferred 
creditors  in  an  assignment  made  May  5,  1866,  by  Bayne  ft  OOi^ 
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for  the  benefit  of  creditors ;  and  that  the  plaintiSfi  have  never  been 
paid  the  amonnt  of  said  draft :  then  they  are  entitled  to  recover  the 
amonnt  thereof  in  gold,  or  its  eqaivalenti  from  the  defendant 

2.  (The  second  prayer,  after  setting  forth  the  same  facts,  pro- 
ceeded substantially  as  follows :)  If  the  jury  shall  find  that,  after  the 
dishonor  and  return  of  the  draft,  the  defendant  treated  the  loss  as 
his  own,  and  promised  to  send  another  draft ;  and  that  the  plaintifBi 
relied  on  such  promise ;  and  that  the  defendant  did  not  inform  the 
plaintiffs  of  hLs  design  to  throw  the  responsibility  of  collecting  the 
draft  upon  them  until  the  year  1867;  or  of  his  intention  to  refuse 
to  pay  the  draft  himseli^  until  such  time:  then  the  plaintiflb  are 
entitled  to  recover,  although  they  may  find  that  the  defendant 
acted  only  as  agent  of  the  plaintifb  in  transmitting  the  money,  and 
purchased  the  draft  in  good  faith. 

3.  (The  third  prayer,  after  repeating  the  facts  of  the  first  prayer, 
is  substantially  as  follows:)  If  the  jury  shall  find  that,  at  the  time 
the  defendant  purchased  the  draft,  the  said  banking-house  of  Bayne 
ft  Co.  had  failed  and  were  unable  to  meet  their  obligations,  and  the 
defendant  might  have  ascertained  the  fact  by  the  exercise  of  ordi- 
nary care  and  diligence :  then  the  plaintiffs  are  entitled  to  recover 
the  whole  amount  and  interest. 

The  prayers  of  the  plaintiffs  were  rejected. 
The  defendant  prayed  — 

1.  (After  setting  forth  the  fact  that  the  defendant  had  agreed, 
for  a  commission,  to  guaranty  the  payment  of  all  purchases  of  said 
Akers,  whether  made  of  the  plaintiffs  directly  or  through  himself^ 
this  prayer  proceeded  substantially  as  follows :)  If  the  jury  shall 
find  that  the  goods,  the  price  of  which  is  in  controversy,  were  sold 
directly  to  Akers  by  plaintiffs,  and  that  payment  thereof  was  made 
to  the  defendant,  then  such  payment  discharged  the  obligations  of 
the  contract  of  guaranty. 

2.  (After  setting  forth  substantially  the  same  state  of  fSftcts  as  are 
found  in  the  first  prayer  of  the  plaintiffs,  this  prayer  proceeds  about 
as  foUows :)  If  the  jury  shall  find  that  the  form  of  the  draft,  and  the 
mode  of  remittance  and  the  purchase  of  the  draft,  were  according 
to  the  usual  custom  and  in  good  faith,  and  that  the  defendant  acted 
with  ordinary  caution  and  diligence,  then  the  plaintiff^  are  not 
entitled  to  recover  so  much  of  the  amount  of  said  draft  as  was 
covered  by  the  bill  of  said  Akers.  The  court  granted  the  prayers 
of  the  defendant    Verdict  for  175.27  for  plaintiffs,  which  not  being 
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within  the  jurisdiction  of  the  court,  judgment  of  nan  pros,  was 
entered  and  plaintiifs  appealed. 

Wm.  F.  Frieky  for  appellants: 

William  A.  Fisher  and  OharUa  Marshall^  for  appeUees,  ai|^ed 
that  the  defendant  was  not  a  del  credere  agent,  and  even  if  he  were, 
his  guaranty  only  extended  to  the  payment  of  the  money  by  the 
debtor.  Pars.  Mer.  Law,  §  9,  chaps.  10, 15 ;  Story  on  Agency,  §  215 ; 
Tliompeim  v.  Perkins,  3  Mason,  236 ;  Morris  y.  Oleasbyy  4  Maule  ft 
Selw.  574;  Ooodenou  y.  Tyler,  1  Am.  Lead.  Oases,  668;  Henbctch  v. 
MoUman,  2  Duer,  227 ;  MiMer  y.  Bohlens,  2  Wash.  G.  G.  378 ;  PeeiU 
y.  Narthcotey  7  Taunt  478.  The  del  credere  factor  does  not  guaran- 
tee the  safe  transmission  of  the  fund.  Gases  cited  aboye  and  Leverick 
y.  Meigs,  1  Gow.  645 ;  Sharp  y.  Emmett,  5  Whart.  288,  299 ;  Ocr- 
man  y.  Wheeler,  10  Oray,  362.  The  defendant  was  not  liable  as 
indorser,  he  signed  as  agent  Castrtgue  y.  Baltigieg,  10  E.  F.  Moore, 
Priyy  C.,  94 ;  Sharp  y.  Emmett,  5  Whart  288 ;  Ghitty  on  Bills,  34. 
That  the  security  accepted  by  the  defendant  was  for  the  benefit  of 
the  plaintiff,  and  eyen  if  defendant  assumed  the  liability  he  would 
not  be  responsible  under  all  the  circumstances.  Gorman  y.  W/ieeler, 
10  Oray,  362 ;  Wyman  y.  Oray,  7  H.  &  J.  409;  Jones  y.  Ashbumham, 
4  East,  455. 

Alvst.  J.  It  is  conceded  in  this  case  that  the  defendant  was  the 
agent  of  the  plaintiffs  for  the  sale  of  goods,  and  that,  in  addition  to 
the  commission  allowed  the  defendant  as  ordinary  agent,  an  addi- 
tional commission  was  agreed  to  be  allowed,  and  was  actually 
allowed,  for  and  in  consideration  of  the  defendant's  guaranty  of 
payment  of  all  bills  of  goods  purchased  of  the  plaintifTs  by  a  cer- 
tain customer,  who  was,  through  the  agency  of  the  defendant, 
induced  to  deal  with  the  plaintiffs,  merchants  in  Philadelphia,  and 
such  additional  commission  was  to  be  paid  whether  the  purchases 
were  made  by  the  particular  customers  directly  of  the  plaintiffs,  or 
through  the  defendant  as  their  agent  The  customer  haying  pur- 
chased goods  o^  the  plaintiffs,  and  paid  for  them  to  the  defendant, 
the  agent,  and  the  money  haying  been  lost  in  the  manner  disclosed 
in  the  eyidence,  and  stated  in  the  prayers  of  the  respectiye  parties, 
the  question  is,  upon  whom  is  that  loss  to  fall  ? 

It  is  insisted  on  the  part  of  the  plaintifb  that  the  defendant, 

Vol.  III.— 25 


194  MABYLAND, 


Lewia  Brothen  &  Go.  r.  Biehnie. 


being  an  agenty  acting  under  a  del  credere  commission^  is  bound  to  paj» 
not  conditionally,  but  absolutely,  as  if  he  were  himself  the  vendee  of 
the  goods ;  and  tiiaty  consequently,  he  did  not  discharge  his  liability  by 
the  purchase  and  transmission  of  the  gold  draft  of  the  27th  of 
April,  1866.  And  even  if  the  liability  of  the  defendant,  by  reason 
of  the  del  credere  commission,  be  not  maintainable  to  the  extent 
contended  for,  still,  the  plaintiffs  insist  that  as  ordinary  agent, 
whose  duty  it  was  to  remit  funds  to  his  principal,  the  defendant 
having  procured  the  draft  payable  to  his  own  order,  and  indorsed 
it  to  the  plaintiflb  without  excluding  recourse,  is,  under  all  the  cir- 
cumstances attending  the  transaction,  liable  as  indorser,  the  drawer 
haying  failed,  and  the  draft  meeting  with  dishonor. 

On  the  other  hand,  the  defendant  contends  that  his  relation  to 
the  plaintiffs  was  not  that  of  a  del  credere  agent  or  factor,  strictly 
speaking;  but  that  if  he  be  so  regarded,  the  guaranty,  in  consider- 
ation of  the  commission,  only  extends  to  the  payment  of  the 
money  for  the  goods  by  the  vendee,  and  not  to  its  safe  transmission 
to  the  vendor ;  and  that,  consequently,  the  guaranty  was  gratified 
and  discharged  when  the  money  was  paid  by  the  purchaser  to  the 
defendant  as  the  plaintiffs'  agent  He  also  contends  that  he  is  not 
liable  as  indorser  of  the  draft  transmitted,  because  of  the  relation 
of  principal  and  agent  existing  at  the  time  between  the  plaintilb 
and  himself  in  reference  to  which  the  draft  was  purchased,  and 
that,  acting  for  the  convenience  of  the  plaintiffiisi,  he  can  only  be 
held  responsible  for  good  faith  and  ordinary  diligence. 

These  positions  of  the  parties  were  sought  to  be  maintained  by 
them  at  the  trial  in  the  court  below,  and  with  that,  view  they  pro- 
pounded prayers  for  instruction  to  the  jury;  but  the  court  rejecting 
those  of  the  plaintifBs,  and  granting  those  offered  by  the  defendant, 
the  plaintiffs  have  brought  those  rulings  to  this  court  for  review, 
and  whether  they  be  correct  or  otherwise,  according  to  our  judg- 
ment, will  appear  in  the  sequel  of  this  opinion. 

We  cannot  resist  the  conclusion  that  the  defendant  was,  at  the 
time  of  the  transactions  involved  in  this  controversy,  strictly  a  dd 
credere  agent  of  the  plaintiffs ;  although  the  nature  and  extent  of 
the  obligations  imposed  upon  such  an  agent  has  been  variously 
stated,  and,  in  regard  to  it,  down  even  to  the  present  time,  no  little 
conflict  will  be  found  to  exist  among  judges  and  authors  of  the 
highest  repute.  On  the  one  hand  there  are  those  who  maintain  that 
an  agent  del  credere  for  the  sale  of  goods  makes  himself  absolutely 
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and  in  the  first  instance  liable  to  his  principal  for  the  price  of  the 
goods  sold;  while  on  the  other  hand  it  has  been  strongly  main- 
tained that  sach  an  agent  only  incurs  a  secondary  responsibility,  that 
of  mere  surety,  whereby  he  can  be  required  to  pay  only,  in  thi 
event  of  fSsdlure  on  the  pfu-t  of  the  principal  debtor.  And  some  oi 
the  authorities  have  gone  to  the  extreme  of  maintaining  that  the 
undertaking  of  the  agent,  under  a  del  credere  commission,  is  a  mere 
guaranty  of  the  debt  of  another,  and,  therefore,  within  the  statute  of 
frauds.  Which  olT  these  positions  is  correct  depends,  to  a  great  ex- 
tent, upon  the  state  of  the  authorities,  the  question  never  having 
been  finally  adjudicated  in  this  State. 

Whenever  an  agent,  in  consideration  of  additional  commission, 
such  as  was  agreed  to  be  allowed  in  this  case,  guarantees  to  his 
principal  the  payment  of  debts  that  become  due  through  his  agency, 
ht.  4S  said  to  act  under  a  del  credere  commission.  What  then  is  the 
nature  and  extent  of  this  guaranty  ?  In  Gfrove  v.  Dubois^  1  T. 
B.  112,  a  case  of  a  policy  broker.  Lord  Mansfield  answered  this 
question  in  very  plain  and  unqualified  terms  when  he  said,  '^  It  is 
an  absolute  engagement  to  the  principal  from  the  broker,  and  makes 
him  liable  in  the  first  instance.  There  is  no  occasion  for  the  prin- 
<»]Mil  to  communicate  with  the  underwriter,  though  the  law  allows 
the  principal, /or  his  bene/U,  to  resort  to  him  as  collateral  security. 
But  the  broker  is  liable  at  all  events.''  In  this  Mr.  Justice  Bcjllbb 
concurred,  and  said  that  he  had  known  many  actions  to  have  been 
brought  against  brokers  with  commission  del  credere,  and  that  he 
had  never  heard  any  inquiry  made  in  such  cases,  whether  there  had 
been  a  previous  demand  upon  the  underwriter  and  refusal ;  and  he 
declared  that  such  was  not  the  practice.  Thus  showing,  according  to 
the  opinions  of  these  great  judges,  that  the  obligation  of  such  under- 
taking was  primary  and  absolute  in  its  character,  and  that  the  agent 
was  regarded  as  standing  in  the  relation  to  his  principal  of  an 
original  debtor. 

Ten  years  after  the  case  of  Orove  v.  Dubois,  the  case  of  Mackenzie 
V.  Scott,  6  Bro.  P.  G.  280,  occurred  in  the  house  of  lords,  on  an 
appeal  from  tlie  court  of  sessions  in  Scotland.  That  case  was  veiy 
analogous  in  its  circumstances  to  the  one  before  us.  There,  a  factor, 
under  a  commission  del  credere,  sold  goods  and  took  accepted  bills 
from  the  purchasers,  which  he  indorsed  to  a  banker  at  the  place  of 
sale^  and  received  the  banker's  bill  for  the  amorut,  payable  to  his, 
the  GMtor's^  own  order,  on  a  house  in  London.    This  banker's  biU 
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fhe  fiaotor  indoned  and  tnuiBimtted  to  his  prinoipaly  who  got  the 
same  accepted.  The  acceptors  and  drawer  having  fiEuled  before  pay- 
ment>  it  was  held^  according  to'  the  head  note  of  the  case,  that  the 
fiiotor  was  answerable  for  the  amount  of  the  bill,  being  personally 
liable  onder  his  commission^  del  cred&re,  to  satisfy  his  principal  the 
price  of  the  goods  sold. 

It  was  insisted  in  that  case^  as  it  has  been  in  this,  that  the  M 
credere  obligation  extended  only  to  guaranteeing  the  payment  of 
the  price  of  the  goods  by  the  yendee,  and  that  tiie  remittance  of 
the  money  by  the  factor  was  a  transaction  entirely  diiferent  and 
distinct  But^  if  the  uniform  interpretation  of  that  case  be  correct 
(there  being  no  reasons  assigned  for  the  judgment  giyen),  the  argu- 
ment in  that  respect  did  not  avail ;  and,  in  view  of  the  law  as  it 
had  been  announced  in  Orove  v.  Dubois^  it  is  not  difScult  to  perceive 
upon  what  ground  that  decision  was  based.  And  afterward,  in  1803, 
the  same  general  proposition  was  again  pointedly  asserted  as  the  law 
of  England  in  the  case  of  Houghton  v.  Matthews,  3  Bos.  A  Pull. 
489. 

By  these  decisions  the  law  was  regarded  as  settled  in  England, 
until  about  the  year  1816;  and  all  the  text-writera^  and  authors  of 
elementary  treatises  upon  the  subject  of  commercial  contracts 
before  that  time  laid  it  down^  as  the  unquestionable  law^  that  an 
agenti  acting  under  a  commission  del  credere,  was  bound  to  his 
principal  in  the  first  instance  and  as  an  original  debtor.  The  law 
will  be  found  so  stated  by  Idvermore,  in  his  work  on  Agency,  409, 
410 ;  Paley  on  Agency,  40 ;  Gomyn  on  Contracts,  voL  1,  253 ;  and 
Ghitty  in  his  work  on  Common  Law,  vol.  3,  222. 

But  it  is  said  that  the  cases  to  which  we  have  referred  do  not  now 
announce  the  law  as  accepted  in  England,  and  we  are  referred  to 
the  case  of  Morris  v.  Cleasby,  4  Maule  ft  Selw.  566,  decided  in  1816, 
and  the  cases  following  on  its  authority,  to  show  how  the  rule  has 
been  qualified  if  not  entirely  changed. 

It  is  true,  in  the  case  of  Morris  v.  Oleasby,  Lord  ELLSi^BOROiroH 
did  express  a  decided  dissent  from  the  principle  announced  in  the 
previous  decisions,  both  as  to  the  nature  and  scope  of  the  del  credere 
obligation.  He  said  that  the  guarantor,  in  consideration  of  the  com- 
mission, is  only  to  answer  for  the  solvency  of  the  vendee,  and  to 
pay  the  money  if  the  vendee  does  not ;  and  that,  on  the  failure  of 
the  vendee,  the  agent  is  to  stand  in  his  place  and  make  his  default 
good,  thus  clearly  placing  the  agent  in  the  position  of  mere  surety 
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to  the  purchaser  of  the  goods.  And  if  such  be  the  true  nature  and 
character  of  the  contract^  seeing  that  it  is  entirely  collateral  and 
■ocondary,  it  is  difficult  to  perceive  how  it  can  escape  the  operation 
of  the  statute  of  frauds.  Be  that,  however^  as  it  may,  the  decision 
of  Lord  EiiLENBOBOUGH  was  sanctioned  by  the  case  of  PeeU  t. 
Jforlhcoie,  7  Taunt  478^  and  also  impliedly  sanctioned  by  the  case 
of  Odll  ▼•  Camber,  7  Taunt  558,  in  the  common  pleas.  And  from 
the  time  of  these  last  decisions,  until  very  recently,  all  the  treatises 
on  commercial  contracts  have  stated  the  law  in  accordance  with  the 
opinion  of  Lord  Elleiji^obough,  taking  the  doctrine  of  Lord  Maks- 
FiBLD  to  have  been  overruled.  It  is  so  stated  in  Ghitty  on  Oon* 
tracts;  Russell  on  the  Law  relating  to  Factors  and  Brokers; 
Smith's  Gommeroial  Law,  and  in  other  works  treating  of  the  subject 
Nor  has  there  been  uniformity  of  decision  on  the  subject  in  the 
courts  of  this  countiy ;  though  we  think  the  decided  weight  of 
authority  is  in  support  of  the  doctrine  as  announced  in  Orove  v 
Dubois.  In  the  case  of  TTunnpson  v.  Perkins,  3  Mason  G.  G.  232, 
before  Judge  Stoby,  in  1823,  the  principle  of  Orove  v.  Dubois  was 
repudiated  as  being  incorrect,  and  that  of  Morris  v.  Cleasby  sano* 
tioned ;  though  the  faqts  of  the  case  do  not  appear  to  have  required 
a  distinct  ruling  upon  the  particular  question  now  presented.  It 
was  an  action  of  (assumpsit  hj  the  principal  against  the  assignee  of 
the  factor  M  credere  who  had  sold  the  goods  of  his  principal  and 
taken  negotiable  notes,  payable  on  time,  in  his  own  name,  for  the 
amount  of  sales;  and  afterward,  and  before  the  notes  became  due, 
the  factor  failed,  and  assigned  the  notes  to  his  assignee  for  the 
benefit  of  his  creditors,  and  the  assignee  afterward  receiving  the 
money  due  on  the  notes,  it  was  held  that  the  principal  was  entitled 
to  recover  the  money  so  received  from  the  assignee,  subject  to  a 
deduction  of  the  amount  of  the  lien  of  the  factor  for  his  commis* 
siohs  and  charges.  Upon  such  state  of  facts,  it  is  clear  the  right  to. 
recover  was  equally  the  result  of  the  doctrine  of  Lord  Mansfield 
as  that  of  Lord  Ellenbobough.  All  the  cases  concede  it  to  be  the 
right  of  the  principal  to  forbid  payment  to  the  agent,  and  to  main- 
tain an  action  himself  against  the  buyer  to  recover  the  price  of  the 
goods ;  or  to  pursue  his  goods,  or  the  notes  taken  for  them,  into  the 
hands  of  third  parties,  precisely  as  if  no  del  credere  contract  existed 
And  though  such  right  in  the  principal  would  seem  to  consist  only 
with  a  collateral  undertaking  by  the  agent,  yet,  in  the  contract  del 
credere,  being  sui  generis,  it  is  held  in  no  wise  to  change  the  original 
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and  independent  oharaoter  of  the  agent's  undertaking  to  his  prin- 
cipaL 

In  the  case  of  Swan  y.  Nesmith,  7  Pick.  220,  occarring  a  f^w 
years  after  the  case  in  3  Mason,  the  supreme  court  of  Massachusetta 
decided  that  the  legal  eflTect  of  a  commission  del  credere  was  to  make 
the  agent  liable  at  all  eyents  for  the  proceeds  of  the  sale,  so  that  he 
might  be  charged  in  indebitatus  aseumpeity  as  for  goods  sold  to  him. 
There  the  contract  was  admitted  to  be  original  and  not  oollateraly 
and  therefore  not  within  the  statute  of  frauds ;  and  the  necessary 
conclusion  is,  that  the  court  intended  fully  to  sanction  the  princi- 
ple of  Orave  y.  Dubois^  to  which,  and  the  case  of  Mackenzie  y.  Scotia 
they  refer  for  the  definition  of  the  nature  of  the  commission  del 
credere.  And  so  in  New  York,  the  same  principle  is  established,  as 
will  be  seen  by  reference  to  Wolf  y.  Koppel,  5  Hill,  458,  and  same 
case  on  appeal,  2  Denio,  368,  and  Sherwood  y.  Slone,  14  N.  Y.  267. 
The  two  last  cases,  being  in  the  court  of  last  resort,  fully  approye 
and  adopt,  as  far  as  we  can  discoyer  from  the  opinions  deliyered,  the 
principle  of  the  cases  of  Orove  y.  Dubois,  and  Mackenzie  y.  ScoU. 
Judge  Stoby,  howeyer,  in  his  work  on  Agency,  section  215,  adopt- 
ing his  own  yiew  of  the  law  as  found  in  ITiompson  y.  Perkins,  sup- 
ported by  Morris  y.  Oleasby,  and  the  cases  in  the  common  pleas,  saye^ 
that  the  true  engagement  of  the  agent  del  credere  is  merely  to  pay 
ihe  debt,  if  it  is  not  punctually  discharged  by  the  buyer.  That,  in 
legal  effect,  he  warrants  or  guarantees  the  debt ;  and  thus  he  stands 
more  in  the  character  of  a  surety  for  the  debt,  than  as  a  debtor. 
And  the  principle  is  so  stated  in  other  American  treatises.  Bnt» 
with  all  due  deference  to  the  high  authority  of  Judge  Story,  we 
think  the  decided  weight  of  authority  is  against  his  position. 

In  England  the  question  has  been  recently  under  discussion  and 
re-examination,  the  result  of  which  is  quite  at  yariance  with 
the  doctrine  laid  down  in  Morris  y.  Oleasby.  In  Couturier  y.  Hastie, 
8  Exch.  39,  the  action  was  brought  by  the  principal  against  his  fac- 
tor who,  on  commission  del  credere,  had  sold  a  cargo  of  com,  and 
the  purchaser  refusing  to  comply  with  the  contract  on  insufficient 
grounds,  and  afterward  becoming  bankrupt,  the  question  was 
whether  the  factor  was  liable  for  the  non-fulfillment  of  the  contract, 
by  reason  of  his  del  credere  commission,  there  being  no  guarantee  in 
writing;  and  the  court  held  the  factor  liable,  not  regarding  the 
undertaking  as  one  simply  to  pay  the  debt  of  another,  within  the 
Ath  section  of  the  statute  of  frauds;  and  the  decision  in  WoI/y. 
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Koppelf  5  Hill»  458,  was  referred  to  and  adopted  as  containing 
^D'ond  law  upon  the  subject  And  in  the  more  recent  case  of  Wick- 
ftatn  T.  Wickham,  2  Kay  &  John.  478,  Sir  Wm.  Page  Wood,  then 
the  yice-chancellor,  and  at  present  the  lord  chancellor  of  England, 
in  referring  to  the  case  of  Cmiturier  y.  Hastie,  as  authority,  said. 
'^  When  I  look  at  the  whole  of  that  case,  and  consider  the  reasons 
given  by  the  judges  in  deliyering  their  judgments,  though  given 
"-ery  cautiously  and  guardedly,  I  cannot  but  conclude  that  they 
considered  that  an  agent  entering  into  contract  in  the  nature  of  a 
del  credere  agency,  entered  in  effect  into  a  new  substantial  agree- 
ment with  the  persons  whose  agency  he  undertook;  that  the 
agreement  so  entered  into  by  him  was  not  a  simple  guarantee,  but  a 
distinct  and  positive  undertaking  on  his  part ^  on  which  he  would 
tecome  primarily  liable.  Otherwise,  I  cannot  see  how  the  learned 
judges  could  arrive  at  the  conclusion  that  the  undertaking  was  not 
within  the  statute  of  frauds,'' 

Supposing  this  to  be  the  correct  conclusion  deducible  from  the 
present  state  of  the  authorities,  of  which  we  have  no  doubt,  the  con- 
tract being  distinct  and  positive,  rendering  the  agent  primarily 
liable,  it  necessarily  follows  that  the  agent  stands  in  no  such  rela- 
tion to  his  principal  as  that  of  mere  surety  for  the  price  of  the  goods 
sold.  His  relation  to  his  principal  is  that  of  debtor  as  weU  as 
agent;  and  being  so,  the  legal  consequences  of  the  debtor  relation 
must  follow.  Indeed,  it  was  conceded  in  the  case  of  Leverick  v. 
Meigs,  1  Gow.  645,  where  the  liability  of  such  an  agent  was 
attempted  to  be  restricted,  that  if  by  the  engagement  the  agent 
became  a  debtor  absolutely,  as  if  he  were  himself  the  purchaser,  he 
would  be  bound  for  the  remittance  of  the  money,  as  well  as  for  its 
payment  by  the  buyer.  ^^This  arises  from  the  general  principle, 
that  the  debtor  is  bound  to  make  payment  to  his  creditor,  and  con- 
stA^uently,  if  he  remits  a  bill  which  turns  out  of  no  avail,  it  is  no 
payment.  It  does  not  discharge  a  precedent  debt,  unless  it  be  so 
expressly  agreed  between  the  parties"  (1  Salk.  124;  2  Johns.  Gas. 
441 ;  Olmn  v.  Smith,  2  OilL  &  Johns.  493) ;  or,  unless  the  creditor 
parts  with  the  bill,  or  is  guilty  of  laches,  to  the  prejudice  of  the 
debtor,  in  not  presenting  it  for  acceptance  or  payment  in  due  time. 

Of  course,  the  agent,  acting  under  a  commission  del  credere,  where 
the  goods  have  been  sold  on  an  authorized  credit,  cannot  be  required 
to  account  to  his  principal  before  the  expiration  of  the  credit  given 
lo  the  buyer.    And  if  the  money  which  comes  into  his  hands  be 
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remitted  under  special  instraction  firom  the  principal^  then  it  will 
be  at  the  risk  of  the  latter,  provided  the  instructions  are  observe^l 
irith  proper  caution  and  diligence  on  the  part  of  the  agcut  But, 
in  this  case,  it  is  not  pretended  that  there  were  any  special  instruc* 
tions  in  regard  to  the  manner  of  remitting  the  money  received  by 
defendant  The  remittance  therefore  was  at  his  risk,  as  it  would  be 
of  any  other  debtor  remitting  fimds  to  discharge  a  debt  due  by 
him. 

Such  being  our  view  in  regard  to  the  liability  of  the  defendant  u 
an  agent,  acting  under  a  commission  del  credere,  we  are  of  opinion 
that  there  was  error  committed  by  the  court  below  in  refusing  to 
grant  the  first  prayer  of  the  plaintiffs,  which  was  intended  to  present 
the  case  as  within  the  principle  of  Grave  v.  Dubois  and  Mackenzie  v* 
Scott 9  and  particularly  the  latter,  to  which  this  case  bearo  a  strong 
analogy. 

Bat  as  it  has  been  earnestly  contended  in  argument  that  the  con- 
tract del  credere  only  extends  to  the  payment  of  the  price  of  the 
goods,  and  not  to  the  remittance  of  the  money  to  the  principal,  and 
the  court  below  having  so  instructed  the  jury,  let  us  examine  the 
case  briefly  upon  that  supposition,  in  order  to  determine  whether 
the  defendant  be  not  liable,  as  indorser  of  the  gold  draft  transmitted 
to  the  plaintiffs 

The  defendants,  upon  collecting  the  amount  due  from  Akers, 
placed  the  money  in  his  own  account  with  his  bankers,  and  pur- 
chased of  them  the  gold  draft,  that  was  afterward  dishonored,  by  a 
check  on  his  account  This  draft  he  caused  to  be  made  payable  to 
his  own  order,  without  reference  to  his  character  as  agent,  and  after 
indorsing  it  to  the  plaintiffs,  or  their  order,  it  was  transmitted  to 
them  to  pay,  not  only  the  price  of  the  goods  sold  to  Akers,  but  a 
balance  due  from  the  defendant  himself.  The  draft  proving  worth- 
iest, and  having  been  purehased  without  special  directions,  what  is 
the  liability  of  the  defendant  by  reason  of  his  unqualified  indorse- 
ment? 

Judge  Stobt,  in  his  work  on  Agency,  section  157,  states  the  rule 
as  an  unqualified  one,  that  an  agent,  though  known  as  such, 
who  indorses  a  bill  or  note  generally,  makes  himself  personally 
responsible;  ''for,  in  such  a  case,  although  he  is  a  known  agent,  the 
making,  or  acccepting,  or  indorsing  of  the  instrument  is  treated  as 
an  admission  that  it  is  bis  personal  act,  not  only  in  respect  to  third 
persons,  but  also  in  respect  to  his  principal."    And  for  this  propo« 
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«ition,  as  stated,  he  cites  many  respectable  authorities.  So  Chittx^ 
in  his  work  on  Bills,  on  page  46,  states  the  same  general  principle, 
and  says :  '^  If  a  person  employed  by  the  plaintiff  to  purchase  bills 
fo:  him,  obtain  them  payable  to  himself  and  indorses  them  gener-i 
ally,  he  will  be  liable  upon  that  indorsement,  even  to  his  own 
employer,  although  he  had  no  guarantee  commission;"  and  the 
oourt,  in  deciding  one  of  the  cases  referred  to,  obserred  that  the 
defendant  might  have  specially  indorsed  the  bill  sans  recours,  and 
not  having  thought  fit  to  do  so,  he  was  personally  liable.  And  for 
other  authorities,  supporting  the  same  general  proposition,  see^ 
Smith  on  Mercantile  Law,  164 ;  Bussell  on  Brokers  and  Factors,, 
263,  264 ;  Parsons  on  Notes  and  Bills,  102. 

Notwithstanding,  however,  the  rule  is  thus  generally  and  unqual- 
ifiedly stated,  we  think,  on  the  more  recent  authorities,  it  is  not  to 
be  applied,  as  between  the  principal  and  agent  themselves,  without 
some  limitation.  The  indorsement,  of  course,  if  unqualified,  is  to 
be  taken  as  importing  prima  facie  liability  on  the  part  of  the 
agent  He  should  be  allowed  to  show,  however,  as  matter  of 
defense,  that  it  was  not  the  intention  that  he  should  be  personally 
charged  by  his  indorsement,  and  if  there  be  no  intention  to  oreatei 
porsonal  liability,  none  will  exist  as  between  himself  and  his  prin- 
cipal Whether  such  intention  exists  will,  in  all  cases,  depend  upon 
the  circumstances  of  the  transaction.  But,  as  was  said  by  Mr. 
Chief  Justice  Tilohkan,  in  Mills  v.  (yffaray  1  Serg.  &  Bawle,  32^^ 
the  circumstances  should  be  clear  and  strojig,  to  take  off  the  pre^ 
sumption  which  arises  from  the  indorsement.  See  the  case  of  Oas^ 
irique  v.  Baiiigieg,  10  E.  F.  Moore,  94,  before  the  privy  council. 

Such  being  the  law,  the  next  question  is,  has  the  liability  of  tb^ 
defendant  been  fixed  by  the  proper  evidence  of  due  demand  and 
notice  ? 

No  direct  proof  of  demand  and  notice  was  offered  at  tl^B  trial. 
In  the  absence  of  such  evidence,  the  liability  was  sought  to  be  fixed 
by  reason  of  the  conduct  and  declarations  of  the  defendant  subse* 
quently  to  the  protest  of  the  draft  The  plaintiffs'  second  prayer 
enumerates  the  facts  that  were  supposed  to  have  fixed  the  defend- 
ant's responsibility  as  indorser ;  and  whether  they  are  sufScient  for 
thai  purpose  is  the  question  to  be  decided. 

If,  in  point  of  fact,  there  had  been  no  demand  and  notice  of  dis- 
honor, or  insujfficient  demand  and  notice,  we  think  this  second 
prayer  defective,  because  it  does  not  submit  to  the  jury  to  find 
Vol.  m.— 26 
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whether  the  defendant  was  fully  informed,  at  the  time  of  the 
promise  and  other  conduct  relied  on,  of  all  the  facts  and  oironm- 
stances  of  the  neglect  to  make  demand  and  to  give  the  notice.  The 
promise  and  other  circumstances  stated  in  this  prayer  would  cer 
tainly  be  sufficient  to  charge  the  defendant  as  indorser,  'f  ha 
possessed  full  knowledge  at  the  time.  Without  such  knowledge^ 
however,  his  promise  or  acknowledgment  would  not  bind  him.  It 
is,  therefore,  essential,  in  this  aspect  of  the  case,  that  the  bet  of 
knowledge  be  found  by  the  jury,  in  addition  to  the  fbct  of  the 
defendant's  treating  the  debt  as  his  own  and  promising  to  pay  it  ta 
the  plaintiffs.  Beck  y.  Thompson^  4  H.  &  J.  531 ;  1  Parsons  on 
Notes  and  Bills,  595,  and  the  authorities  there  cited. 

But  if  the  party  is  sought  to  be  charged  on  his  indorsement,  and 
his  promise  or  assumption  be  used  as  evidence  of  the  previous  de- 
mand and  notice,  a  different  principle  applies.  In  such  case,  any 
promise  to  pay,  or  admission  made  by  the  indorser  that  he  continues 
liable,  subsequent  to  the  dishonor,  is  good  evidence  upon  which  to 
found  a  presumption  that  every  thing  has  been  properly  done  i» 
render  him  liable.  This  is  a  principle  now  well  established.  As  in 
the  case  of  Lundie  v.  RobertaoUy  7  'East,  231,  which  was  an  action 
by  an  indorsee  against  an  indorser,  and  the  only  evidence  of  notice 
of  dishonor  being  the  promise  of  the  defendant,  Lord  Ellbk* 
BOROUGH  said :  ^*  When  a  man,  against  whom  there  is  a  demand, 
promises  to  pay  it,  for  the  necessary  focilitating  of  business Jbetween 
man  and  man,  every  thing  must  be  presumed  against  him.  It  wat 
therefore  to  be  presumed  prima  facisy  from  the  promise  so  made, 
that  the  bill  had  been  presented  for  payment  in  due  time  and  dis- 
honored, and  that  due  notice  had  been  given  of  it  to  the  defendant** 
And  so  in  the  case  of  Hicks  v.  Beaufort^  4  Bing.  (K.  G.)  229,  where 
the  question  was  similar  to  that  in  Lundie  v.  RoberUon,  Tikdali^ 
G.  J.,  said :  '^  The  cases  go  on  this  point  only ;  that  if,  after  the 
dishonor  of  a  bill,  the  drawer  distinctly  promises  to  pay,  that  is 
evidence  from  which  it  may  be  inferred  he  has  received  notice  of 
the  dishonor,  because  men  are  not  prone  to  make  admissions  against 
themselves ;  and,  therefore,  when  the  drawer  promises  to  pay,  it  is 
to  be  presumed  he  does  so  because  the  acceptor  has  refused."    . 

This  presumption,  however,  is  one  of  fact  for  the  jury,  and  not 
an  absolute  legal  conclusion  to  be  drawn  by  the  court.  It  \%  prima 
fade  only,  and  liable  to  be  rebuttbd.  4  Bing.  (N.  G.)  229 ;  Booth  v. 
JocobSy  3  Nev.  &  Man.  351 ;  Pieken  v.  OrahafHy  1  Gr.  &  Mee.  7B8 ; . 
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Brtnonwell  v.  Bonney,  1  Q.  B.  39.  If  no  demand  had  been  made 
and  notice  given,  the  defendant  would  be  entitled  to  prove  the  omia- 
aiony  and  the  farther  fact  tiiat  his  promise  or  acknowledgment  had 
been  made  without  knowledge  of  the  plaintiffs'  neglect  in  this 
respect,  and  thus  rebut  the  presumption.  The  juiy  should  be  re- 
quired to  find  from  the  evidence  whether  due  demand  and  notice 
had  occurred,  as  ground  of  the  plaintiffis'  right  to  recover.  This 
being  so,  the  plaintiffs' second  prayer  is  also  erroneous  in  not  requir- 
ing due  demand  and  notice  to  be  found  by  the  jury.  Instead  of 
making  the  right  of  recovery  depend  upon  the  legal  conclusion  to 
be  drawn  from  the  facts  stated,  the  jury  should  have  been  instructed 
that  it  was  competent  to  them,  from  the  facts  enumerated,  if  found 
to  exist,  to  infer  and  conclude,  as  matter  of  fact,  that  due  demand 
had  been  made  and  notice  of  dishonor  given,  and  if  they  should  so 
find,  that  then  the  plaintiffs  were  entitled  to  recover.  It  follows, 
therefore,  that  the  plaintifB^'  second  prayer  was  properly  rejected  by 
the  court  below. 

It  results  necessarily  from  what  has  been  said  that  the  defendant's 
first  prayer  was  erroneous,  and  should  not  have  been  granted.  It 
assumed  that  the  contract  resulting  from  the  del  (TMferd  commission 
was  discharged  in  the  payment  of  the  money  by  Akers  to  the  de- 
fendant. This,  as  we  have  seen,  was  an  erroneous  view  of  the  law. 
It  also  follows,  from  what  we  have  said  in  reference  to  the  plaintiffs' 
second  prayer,  that  the  second  prayer  of  the  defendant  should  not 
have  been  granted.  It  assumed  that  the  defendant  could  not  be 
held  liable,  after  the  receipt  of  the  money  from  Akers,  either  by 
virtue  of  the  commission  del  credere^  or  his  indorsement  of  the 
draft,  if  he  used  ordinary  diligence  in  transmitting  the  money  to 
the  plaintiffs.  This,  as  we  have  shown,  is  not  maintainable.  Th<i 
judgment  below  will  be  reversed,  and  a  new  trial  awarded. 

Judgment  revereed,  and  new  trial  awardmt 
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F1B8T  Naiiokal  Bajtk  of  Plymouth,  appellant  t.  Priob  ei  al 

(88  Md.  4870 
Ehtfcre&metU  of  tUUtUea  of  another  8taU — pmoMm. 

Tlie  pioTiflionB  of  a  statute  of  FennBylvania  limited  the  amount  of  the  debti 
and  liabilities  (not  inclading  capitU  stock)  of  certain  companies  to  the 
amoont  of  their  capital  actuallj  paid  in,  and  further  provided  that  "  if  an j 
debts  or  liabilities  shall  be  contracted  exceeding  the  said  amount,  the 
directors  and  officers  contracting  the  same,  or  assenting  thereto,  shall  be 
Jointlj  and  severally  liable,  in  their  individual  capacities,  for  the  whole 
amount  of  such  excess,  and  the  same  maj  be  recovered  by  action  of  debt  as 
in  other  cases."  In  an  action  to  recover  for  a  violation  of  this  statute  — 
hdd,  that  the  liabilit j  so  created  was  in  the  nature  of  a  penalt j»  and  was 
not  enfordble  b j  action  outside  of  the  State  which  enacted  the  law. 

Action  of  debt  under  a  etatnte  of  the  State  of  Pennqrlvaniik 
The  facts  appear  in  the  opinion  of  the  oOort 

William  8.  Waters  and  Oeo.  W.  Woodward^  for  appellant,  argned 
that  the  liability  of  the  company  arose  from  the  contract,  and  was 
not  in  the  nature  of  a  penalty.  Morgan  v.  iV.  Y.  (§  A.  R.  R.  Oo^ 
10  Paige,  290;  Ang.  &  Am.  on  Oorp.  §§  579-611;  Coming  y. 
McCuUough,  1  Com.  66,  71 ;  Ex  parte  Van  Riper,  20  Wend.  616 ; 
Van  Hook  v.  Whiilock,  3  Paige,  415 ;  Allen  y.  SetoeU,  2  Wend.  339 ; 
Marsh  v.  Oark,  17  Mass.  334.  The  liability  of  the  individoal 
members  of  the  company  exist  at  common  law  only  so  fJEU*  as  the 
law  restricts  it.    Bayler  v.  Baneker,  3  HilL  189,  and  cases  before. 

John  Carson  and  John  Stewart,  for  appellee. 

Bartol,  0.  J.  This  suit  was  instituted  by  the  appellant  against 
the  appellees,  as  ofScers  and  directors  of  ^^The  Oonsumers'  Union 
Goal  Company,^'  a  corporation  created  under  the  laws  of  the  State 
of  Pennsylvania. 

The  case  comes  before  us  upon  general  demurrer  to  the  declara- 
tion, and  the  only  question  to  be  decided  is,  whether  the  liability  for 
the  debts  of  the  corporation  imposed  upon  the  officers  and  directors 
by  the  law  of  Pennsylvania  of  March  30,  1860,  can  be  enforced 
by  an  action  of  debt  in  this  State  ? 

The  provisions  of  the  statute,  which  are  substantially  set  oat  in 
the  declaration,  are  as  follows : 
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^  In  order  the  better  to  limit  and  restrict  the  amount  of  liabilities 
to  th«»  actual  capital  of  all  companies  formed  under  the  act,  to  ena- 
ble joint  tenants,  tenants  in  common  and  adjoining  owners  of  min* 
end  lands  in  this  commonwealth  to  manage  and  develop  the  same» 
approved  the  21st  day  of  Aprils  1854,  and  to  provide  for  the  proteo- 
tion  of  both  the  creditors  and  stockholders  thereof,  the  total  amount 
of  the  debts  and  liabilities  (other  than  its  capital  stock)  of  any  such 
oompany  shall  never  exceed  the  amount  of  its  capital  actually  paid 
in ;  and  if  any  debts  or  liabilities  shall  be  contracted  exceeding  the 
said  amount,  the  directors  and  ojfficers  contracting  the  same  or 
assenting  thereto  shall  be  jointly  and  severally  liable,  in  their  indi- 
vidual capacities,  for  the  whole  amount  of  such  excess,  and  the 
same  may  be  recovered  by  action  of  debt  as  in  other  cases.'' 

It  is  alleged  in  the  declaration  that  the  indebtedness  of  the  cor- 
poration to  the  appellant  was,  at  the  time  the  same  was  contracted, 
^  in  excess  of  the  capital  stock  actually  paid  in,  and  that  the  defend- 
ants were  then  directors  and  officers  of  the  corporation,  and  assented 
to  the  contracting  of  said  debts.'' 

The  case  stated  comes  within  the  provisions  of  the  statute,  and 
if  this  suit  had  been  instituted  in  Pennsylvania  there  could  be  no 
doubt  of  the  right  of  the  plaintiff  to  recover.  But  the  question 
bere  is,  can  the  liability  imposed  by  the  statute  be  enforced  out  of 
the  limits  of  Pennsylvania  ?  This  depends  upon  the  nature  of  the 
liability  and  the  manner  in  which  it  is  created.  Does  it  arise  upon 
oontract,  or  is  it  in  the  nature  of  a  penalty  created  by  the  statute, 
and  imposed  upon  the  defendants  as  wrong-doers  ? 

The  decision  of  the  .case  turns  upon  the  proper  solution  of  these 
questions;  for,  while  a  contract  made  in  one  State  is  enforced  in 
other  States  agreeably  to  the  law  of  the  State  where  it  is  made,  it  is 
well  settled  that  no  State  will  enforce  penalties  imposed  by  the  laws 
of  other  States ;  such  laws  are  universally  considered  as  having  no 
extraterritorial  operation  or  effect. 

These  general  principles  were  conceded  in  the  argument,  and  we 
need  not  cite  authorities  in  their  support 

To  ascertain  the  nature  of  the  responsibility  here  sought  to  be 
enforced,  and  to  determine  whether  it  arises  upon  contract  or  is 
one  imposed  by  the  statute  by  way  of  penalty,  we  must  at  last  refer 
to  the  provision  of  the  statute  itself  and  ascertain  its  true  construc- 
tion and  effect. 

Before  doing  this  we  will  refer  to  some  of  the  cases  cited  in 
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ttrgumenty  in  which  the  courts  of  other  States  hare  considered  the 
natare  of  the^  liability  of  stockholders  and  officers  of  corporations 
growing  out  of  statutory  provisions  similar  to  the  one  before  us. 

It  has  been  decided  by  the  courts  of  New  York  in  several  cases^ 
and  seems  now  to  be  there  well  settled,  that,  where  by  a  statute  it  ia 
provided  that  the  individual  corporators  shall  be  jointly  and  sever- 
ally liable  for  the  debts  of  the  corporation,  such  liability  is  not  in 
the  nature  of  a  penalty,  but  may  be  enforced  as  a  contract  Com* 
ing  V.  McCuUoughf  1  Ooms.  47;  AUmy.  Sewall,  2  Wend.  338;  Moss 
V.  Oakley,  2  Hill,  265 ;  Bailey  v.  Bancker,  3  id.  188 ;  Eager  v. 
McOuUouyAy  2  Denio,  119 ;  other  cases  might  be  cited  to  the  same 
effect 

In  Ex  parte  Van  Riper,  20  Wend.  614,  it  was  held  that  such  a 
liability,  arising  under  an  act  of  incorporation  of  the  State  of  New 
Jersey,  might  be  enforced,  by  a  suit,  in  the  State  of  New  York. 

The  ground  upon  which  those  decisions  rest,  as  succinctly  stated 
by  Judge  Bbokson  in  Corning  v.  McCullough,  is,  that  in  such  cases 
^the  stockholders  stand  substantially  upon  the  same  footing  as 
though  they  had  been  partners,  or  an  unincorporated  association : 
that  they  were  answerable  to  the  creditors  of  the  company,  as  origi 
nal  and  principal  debtors,  though  the  creditors  were  first  to  exhauft 
their  remedy  against  the  corporation." 

These  cases  have  been  relied  on  by  the  appellant,  in  argument,  aa 
analogous  to  this,  and  it  is  contended  that  the  liability  of  the 
defendants  in  this  suit  is  of  the  same  kind. 

On  the  other  hand,  it  has  been  contended  by  the  appellee's  coun- 
sel that  the  liability  imposed  by  the  Pennsylvania  statute,  now 
under  consideration,  and  which  is  here  sought  to  be  enforced,  is  not 
an  original  responsibility  for  the  debts  of  the  corporation  eo  nomine, 
but  is  one  imposed  by  ihe  statute  for  a  violation  of  its  provisions^ 
or  a  breach  of  duty  on  the  part  of  the  directors,  in  contracting 
debts  of  the  corporation  '^  exceeding  the  amount  of  its  capital  actu- 
ally paid  in.''  The  liability  is  '^/or  the  amount  of  stick  excess/*  and 
therefore  it  is  contended  that  it  springs,  not  out  of  the  contract  of 
the  parties,  but  is  in  the  nature  of  a  penalty  imposed  by  the  statute. 

In  support  of  this  view  we  have  been  referred  to  a  number  of 
cases,  in  which  it  has  been  held  that  where  a  statute  enjoins  a  duty 
to  be  performed  by  the  officers  of  a  corporation,  and  in  case  of  a 
failure  on  their  pi^  to  perform  such  duty,  makes  them  individually 
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liable  for  the  debts  of  the  oorporation,  such  liability  is  in  the  nature 
of  a  penalty. 

To  this  class  of  cases  belong  Garrison  v.  Howe,  17  N.  Y.  458; 
Andrews  v.  Murray ,  33  Barb.  354;  Shaler  and  Hall  Quarry  Co.  v. 
Bliss,  34  icL  309 ;  Boughton  t.  Otis^  21  N.  Y.  261 ;  Squire  t.  Brown, 
22  How.  Pr.  45;  Halsey  t.  McLean,  12  Allen,  438;  Lawler  ?. 
Bufi,  7  Ohio  St  341 ;  Derrickson  v.  Smith,  3  Datch.  166 ;  The 
Harrishurg  Bank  v.  Commonwealih,  26  Penn.  451. 

In  Halsey  v.  McLean  and  Derrickson  v.  Smith,  it  was  held  that  in 
such  cases  the  liability  can  only  be  enforced  in  the  State  enacting 
the  statute. 

In  each  of  these  cases  the  suit  was  brought  against  the  trustees 
of  a  manufacturing  corporation  created  under  the  law  of  New 
York,  which  required  the  corporation  to  make  and  publish  a  report 
at  a  certain  time,  annually^  signed  and  yerified  as  prescribed,  stating 
the  amount  of  its  capital  and  of  the  proportion  actually  paid  in, 
and  the  amount  of  its  existing  debts ;  and  enacted,  that  ^'  if  any  of 
said  companies  shall  CeuI  so  to  do,  all  the  trustees  of  the  company 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  com- 
pany then  existing,  and  for  aJl  that  shall  be  contracted  before  such 
iBport  shall  be  made." 

In  construing  the  statute,  the  supreme  courts  of  Massachusetts 
and  New  Jersey  decided  that  the  liability  of  the  trustees  was  in 
the  nature  of  a  penalty  imposed  on  them  for  a  violation  of  official 
duty,  and  could  not  be  enforced  out  of  the  limits  of  New  York. 

The  counsel  for  the  appellant  in  their  argument  endeavored  to 
distinguish  the  cases  of  Halsey  v.  McLean  and  Derrickson  v.  Smith, 
firom  the  case  before  us,  upon  the  ground  that,  under  the  New  York 
statute,  the  liability  of  the  trustees  was  not  contemporaneous  with 
the  creation  of  the  debts;  but  arose  firom  a  subsequent  breach  or 
fiulure  of  duty  on  their  part 

This  is  true  so  fiu*  as  regards  the  existing  debts  of  the  corpora- 
tion created  before  the  failure  to  maKe  the  report.  But  the  statute 
makes  them  liable  in  the  same  way  for  any  debts  they  may  contract 
after  the  failure  to  report,  and  before  such  report  shall  be  made ;  it 
is  clear  that  under  this  last  provision  the  liability  of  the  trustees 
would  arise  at  the  time  of  creating  the  debts;  and  yet  in  the  cases 
ao  distinction  is  made  as  to  the  nature  of  the  liability  under  tlie 
itatute  for  existing  debts,  and  for  such  as  might  be  contracted  after 
the  breach  of  duty  had  been  committed. 
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It  is  manifest  that  the  responsibility  imposed  by  the  statute  upon 
the  trustees  is  of  the  same  kind  for  both  classes  of  debts;  and  that 
it  arises  not  out  of  the  contract  by  which  the  debts  are  created,  but 
from  matters  entirely  collateral  thereto,  and  resting  entirely  on  the 
provisions  of  the  statute. 

In  Lawler  y.  Burty  7  Ohio,  341,  the  suit  was  by  a  creditor  of  the 
'tM>rporation  against  the  individual  stockholders  to  enforce  a  liability, 
which  arose  as  follows: 

By  a  statute  of  March,  1839,  it  was  enacted  that  every  corpora- 
tion, except  an  incorporated  bank,  that  shall  issue  notes  designed  to 
circulate  as  money,  shall  be  deemed  an  unauthorized  bank,  within 
the  meaning  of  the  act  of  January  27, 1816. 

By  the  11th  section  of  the  act  of  January  27, 1816,  it  was  enacted 
that  every  stockholder,  shareholder  or  partner,  hereafter  interested 
in  any  such  bank,  shall  be  jointly  and  severally  answerable  in  their 
individual  capacity  for  the  whole  amount  of  the  bills,  bonds,  notes 
and  contracts  of  such  bank,  etc. 

By  the  12th  section  the  holder  of  the  notes  was  authorised  to 
institute  suit  and  recover  judgment  thereon  against  any  part  or  the 
whole  of  the  persons  who  were  interested  in  such  bank  at  the  date 
of  such  notes,  etc 

The  case  came  within  these  provisions  and  the  plaintiff  sued  as 
holder  of  the  notes.  The  defendants  plead  the  statute  of  limitations, 
and  the  question  before  the  court  was,  whether  the  case  fell  within 
those  provisions  of  the  statute  relating  to  actions  upon  contracts,  or 
those  which  limited  the  time  for  suits  to  recover  penalties  and 
forfeitures.  It  was  decided  that  the  liability  was  in  the  nature  of  a 
penalty  and  did  not  arise  upon  contract.  That  case  was  in  princi- 
ple very  analogous  to  the  case  before  us.  There  it  was  argued  that 
the  individual  responsibility  of  the  defendants  upon  the  notes 
existed  under  the  statute  at  the  time  of  their  issue,  and  that  they 
were  bound  in  the  same  manner  as  if  they  had  been  the  makers  of 
the  notes.  But  that  argument  did  not  prevail,  the  court  held  that 
the  liability  under  the  statute  was  for  a  tori  and  not  in  contract 

The  jase  of  Kritzer  v.  Woodson^  19  Missouri,  involved  the  ques* 
tion  of  the  nature  of  the  liability  of  directors  of  a  corporation, 
under  a  statutory  provision,  exactly  like  the  one  before  us.  The 
statute  declared  ^  that  the  whole  amount  of  debts  of  any  corpora- 
tion, except  banking  com]mnies,  shaQ  not  exceed  the  amount  of  its 
capital  stock  actually  paid  in,  and  in  case  of  any  excess,  the  directors. 
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under  whose  administration  it  shall  happen,  shall  be  jointly  and 
severally  liable,  to  the  extent  of  such  excess,  for  all  the  debts  of  the 
company  then  existing,  and  for  all  that  shall  be  contracted,  so  long 
as  they  shall  respectiyely  continue  in  ofSce,  and  until  the  debts 
shall  be  reduced  to  the  said  amount  of  the  capital  stock." 

The  suit  was  against  the  directors  to  recover  the  excess,  and  the 
court  decided  that  the  liability  imposed  by  the  statute  was  in  the 
nature  of  a  penalty.  The  question  arose,  as  in  Lawler  t.  Burt^ 
under  the  plea  of  the  statute  of  limitations,  and  was  decided  in 
the  same  way.  That  decision,  as  it  was  made  upon  a  statute  in  the 
same  terms  as  the  one  now  under  consideration,  is  directly  in  point, 
and,  so  fiur  as  it  may  be  taken  as  authority,  supports  the  position  of 
the  appellees  in  this  case. 

We  will  conclude  our  reference  to  decided  cases  by  citing  the 
decision  of  the  supreme  court  of  Pennsylyania  in  Hill  ▼.  Frostier ^ 
22  Penn.  320.  That  being  the  ruling  by  the  court  of  last  resort  in 
the  State  in  which  the  statute  before  us  was  enacted,  upon  the  con* 
■truction  of  a  statutory  provision  somewhat  analogous,  is  entitled 
to  great  weight  in  determining  the  present  case. 

There  the  suit  was  brought  against  a  director  of  a  manufactur- 
ing company  to  recover  a  debt  due  by  the  company. 

By  section  14  of  the  act  of  April  7, 1849,  it  was  provided  that 
^dividen  is  of  so  much  of  the  profits  of  any  such  company  as  shall 
appear  advisable  to  the  directors  shall  be  declared  in  the  months  of 
June  and  December  annually,  and  paid  to  the  stockholders  or  their 
legal  representatives,  at  any  time  after  the  expiration  of  ten  days 
from  the  time  of  declaring  the  same ;  but  the  dividends  shall  in  no 
case  exceed  the  amount  of  the  net  profits  actually  acquired  by  the 
company,  so  that  the  capital  stock  shall  never  be  impaired  thereby, 
and  if  any  dividend  shall  be  declared  and  paid  which  shall  impair 
the  capital  stock  of  said  company,  the  directors  consenting  thereto 
shall  be  jointly  and  severally  liable,  in  their  individual  capacities,  for 
all  the  debts  of  the  company  then  existing,  and  all  that  shall  there* 
after  be  contracted  so  long  as  they  respectively  continue  in  ofSce.'' 
(Then  follows  a  proviso  not  material  to  be  noticed.)  Purdon's 
Digest,  692,  693. 

In  HUl  V.  Frazier  the  question  of  the  nature  of  the  liability  of  a 
director  under  this  statute  was  considered.  The  plaintiff  was  a 
creditor  of  the  comjmny,  and  had  assigned  his  claim  to  Eldred,  for 
whose  use  the  suit  was  instituted.    It  was  contended  on  the  part  of 
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the  defense  that,  being  for  a  penalty,  the  claim  was  not  assignable; 
to  this  it  was  answered  by  the  conrt  (page  324),  ^that  we  see 
nothing  in  the  nature  of  the  claim  itself  which  prevented  the 
holder  from  assigning  it  It  was  not,  as  the  defendant  insists,  a 
mere  penalty.  It  was  a  debt  due  from  the  company  to  Frazier, 
which  he  might  transfer  like  any  other  debt,  and  the  assignee  was 
entitled  to  all  the  remedies  for  its  reoovery  which  the  original  cied- 
itor  would  have  had."  This  point  inyolyed  the  right  of  the  assignee, 
and  it  was  decided  that  the  thing  assigned  was  not  a  mere  penalty, 
but  a  debt  of  the  company,  in  its  nature  assignable. 

In  the  same  case  a  question  arose  as  to  the  competency  of  the 
stockholders  as  witnesses  for  the  plaintiff  and  in  disposing  of  that 
question  the  court  considered  the  nature  of  the  defendant's  liabil- 
ity, and  decided  that  they  were  incompetent,  because,  by  a  recovery 
against  the  defendant,  ^Hhey  would  be  forever  dear  of  it"  ^The 
defendant,"  says  the  court,  ^^has  no  right  of  subrogation.  He  is 
sued  as  a  wrong-doer,  and  wrong-doers  have  no  recourse  over  against 
those  in  pari  delicto,  or  against  any  body  else."    (Page  323.) 

That  decision  conclusively  shows  that  the  court,  in  construing 
the  statute  before  them,  held  that  the  liability  of  the  director  was 
npt  one  arising  upon  contract,  but  one  imposed  upon  him  by  the 
si^atute  as  a  wrong-doer,  and^  therefore,  in  the  nature  of  a  penalty. 

\Yhen  we  examine  the  provision  of  the  statute  now  under  con- 
ciCiN^tion  we  are  struck  with  the  very  close  analogy  between  it  and 
the  uw  construed  in  HiU  v.  Frazier;  there  the  liability  of  the 
diroci'uT  arose  from  his  consenting  to  the  declaring  of  a  dividend 
exceeding  the  amount  of  the  net  profits  actually  acquired  by  the 
company;  here  the  liability  arises  from  consenting  to  contract  debts 
exceeding  the  amount  of  the  capital  stock  actually  paid  in.  In 
each  case  the  liability  is  one  created  entirely  by  the  statute  and 
imposed  on  the  directors  as  wrong-doers. 

It  appears  in  the  report  of  HiU  v.  Frazier  that  the  debts  of  the 
company  there  sued  on  were  contracted  after  the  unlawful  dividend 
had  been  declared;  and  therefore  the  liability  of  the  defendant 
under  the  statute  accrued  at  the  time  the  debts  were  contracted. 
The  case  is  in  many  respects  very  analogous  to  this,  and  we  think 
is  a  strong  authority  in  support  of  the  conclusion  we  have  reached 
4S  to  the  true  construction  of  the  statute  of  March  30, 1860.  By 
%hat  law  the  directors  ai*e  forbidden  to  contract  debts  of  the  corpo- 
ration exceeding  the  amount  of  its  capital  stock  actually  paid  in, 
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snd  if  they  do  bo  they  are  made  liable  individaally  for  the  ezeess. 
This  liabiUtj  does  not  arise  upon  any  contract  to  which  the  direc- 
tors are  parties,  but  is  altogether  statutory^  imposed  on  them  as 
wrong-doers,  and  in  its  nature  penal,  and^  as  such,  can  only  be 
enforced  within  the  State  where  the  statute  operates. 
In  our  opinion  the  judgment  of  the  court  below  is  correct  and 

ouj^t  to  be  afflrmed* 

Judgment  affirmmL 


LmsB  AVD  Win,  appellants,  t.  Howuid  Bajtk. 

(aSlULSM 

.ftlftffwwil  qf  cantraeti  prMbUed  fty  tUthiie — VMtUan  qf  ha$Ut  ekmimr. 

A  hanWitg  eoiporatioii  was  insHtated  under  a  statate  which  provided  that  aio 
direetor  or  other  officer  of  the  hank  should  horrow  anj  money  from  the 
bank,  under  penal^  of  fine  and  imprisonment.  The  president  of  the  hank, 
who  WM  also  a  director,  borrowed  a  large  sam  of  money  from  the  bank, 
And  afterward  made  an  aasignment  of  hie  property  for  the  benefit  of  hie 
erediton,  and,  on  an  appeal  from  an  order  allovring  the  claim  of  the  bank 
under  the  loan,  hM,  that  the  contract  arising  from  the  loan  wae  enfordble, 
thoogh  prohibited  by  statute,  and  tliat  the  lien  of  the  bank  on  property  in 
Uie.  hands  of  the  aBaignee  was  good  to  the  extent  of  the  loan. 

Appeal  from  an  allowance  of  the  claims  of  a  bank  on  an  insol- 
Tent  debtor's  estate,  under  a  loan  prohibited  by  statute.  The  flwts 
are  set  forth  in  the  opinion  of  the  court 

OrviOe  Horwitz  and  Benjamin  0.  Barrett,  for  appellants,  aigued 
that  the  loan,  having  been  made  in  yiolation  of  its  charter,  was  not 
enfordble  by  either  party.  Albert  t.  Mayor  and  City  Council,  3 
Md.  159;  Bayne  t.  Suit,  1  id.  85;  Merrick  y.  The  Trustees  of  the 
Bank  of  the  Metropolis,  8  GilL  64 ;  HaU  t.  MtMin,  5  H.  &  J.  190 ; 
Cannan  y.  Bryce,  3  B.  &  Aid.  179 ;  McKinnett  y.  Bobinson,  3  Mees. 
ft  Wels.  441;  Pearce  y.  Brooke,  Law  Eep.  1  Exch.  217;  Joy  y. 
Campbell,  1  Sch.  &  Le£  339 ;  Evans  y.  Richardson,  3  Merriy  ile,  470; 
Leavitt  y.  Palmer,  3  Oomst  19. 

Edward  Duffy  and  Henry  Stockbridge,  for  appell 
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SOBIKSON,  J.  The  rale  of  law  is  well  settled  that  no  action  will 
lie  to  enforce  a  contract  mcUum  in  se,  nor,  if  executed,  to  recover 
money  paid  under  it.  In  all  such  cases  the  maxims  **ez  turpi 
causa  non  oritur  actio'*  and  *Un  pari  delicto  potior  est  conditio 
xUfendentis  et possidentis**  ftpplj- 

In  regard  to  contracts  not  immoral  or  criminal  in  themselves, 
but  prohibited  by  statutory  law,  the  same  general  rule  may  be  said 
to  apply,  not,  however,  universal  in  its  application,  but  subject  to 
certain  exceptions  as  binding  in  authority  as  the  rule  itselfl  Public 
policy,  it  must  be  borne  in  mind,  lies  at  the  basis  of  the  law  in 
r^ard  to  illegal  contracts,  and  the  rule  is  adopted,  not  for  the 
benefit  of  parties,  but  of  the  public.  It  is  evident,  therefore,  that 
cases  may  arise  even  under  contracts  of  this  character,  in  which  the 
public  interests  will  be  better  promoted  by  granting  than  by  deny- 
ing relief,  and  in  such  the  general  rule  must  yield  to  this  policy. 
Hence  Judge  Stoby  admits  that,  even  between  parties  **in  pari 
delicto/*  relief  will  sometimes  be  granted  if  public  policy  demands 
it    1  Story's  Eq.  Jur.,  §§  298  -  300. 

Other  cases  are  to  be  found  arising  under  contracts  made  in 
violation  of  a  statute,  in  the.  application  to  which  of  the  general 
rule,  courts  have  been  governed  by  the  plain  and  obvious  purposes 
of  the  law ;  and  in  such  it  has  been  repeatedly  held  that  an  action 
would  lie  against  a  party  receiving  money  under  such  a  contract 
upon  a  promise  implied  by  law  to  refund  it. 

Thus  in  Smith  v.  Bromley,  Doug.  697,  note^  Lord  Mansfibld 
said:  '^ If  the  act  is  in  itself  immoral,  or  a  violation  of  the  general 
laws  of  public  policy,  there  the  party  paying  shall  not  have  this 
action.  *  *  *  But  there  are  other  laws  which  are  calculated 
for  the  protection  of  the  subject  against  oppression,  extortion, 
deceit,  etc.  If  such  laws  are  violated,  and  the  defendant  takes 
advantage  of  the  plaintiff's  condition  or  situation,  there  the  plain* 
tiff  shall  recover." 

This  was  followed  by  Jacques  v.  Golighty,  2  W.  Black.  1073, 
where  an  action  was  brought  to  recover  money  paid  to  the  defendant 
as  a  premium  for  issuing  lottery  tickets,  in  contravention  of  the 
statute  14  Geo.  Ill,  ch.  76,  and  in  which  it  was  insisted  that  the 
plaintiff  being  particeps  criminis  was  not  eni  itled  to  recover,  but 
Br.A.CKST0i!fE,  J.,  overruled  the  objection,  and  gave  judgment  for  the 
plaintiff.  The  same  principle  was  affirmed  in  Brotonin§  v.  Morris, 
2  Cowp.  790,  in  which  Ijord  M  aksfield  says :  ''It  is  very 
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that  the  statute  itself^  by  the  distinction  it  makes^  has  marked  thp 
criminal^  for  the  penalties  are  all  on  cm^  side — upon  the  office 
keeper/'  And  in  Wittiams  y.  ffedley,  8  East^  378,  where  an  action 
wfts  brought  to  recoyer  money  which  had  been  paid  by  the  plaintiff 
to  the  defendant  to  compromise  a  qui  tarn  action  brought  by  the 
dcfisiidant  against  the  plaintiff,  contrary  to  the  proyisions  of  a 
oertain  statute,  it  was  held  that  the  principle  in  pari  delicto  did  not 
apply,  because  it  was  the  purpose  of  the  statute  to  punish  the  party 
who  sues  in  order  to  extort  money,  and  not  the  person  who  might 
be  the  yictim  of  such  extortion.  This  appears,  said  Lord  ELLE2ir- 
BOROUGH,  ''to  haye  been  the  true  sense  and  inteniion  of  the 
l^slature.'' 

Whether  the  action  was  maintained  in  these  cases  upon  the 
ground  that  the  principle  of  **pari  delicto^  did  not  apply,  because 
the  contracts  were  prohibited  by  statutes  passed  for  the  purpose  of 
preyenting  one  set  of  men  from  taking  adyantage  of  the  necessities 
of  others,  or  upon  the  broader  ground  taken  in  some  of  the  Ameri- 
can cases,  that  the  statutes  designated  the  criminal  by  prescribing 
punishment  against  one  party  to  the  contract  only,  is,  in  our  yiew, 
and  for  the  purposes  for  which  they  are  referred  to,  quite  immateriaL 
They  proye  conclusiyely  that  one  common  consequence  does  not 
attach  to  eyery  contract  made  in  yiolation  of  positiye  law,  and 
ftirther  than  this,  that,  in  determining  the  question  as  to  whether 
the  maxim  of  pari  delicto  will  operate  as  a  bar  to  relief,  courts  will 
look  to  the  statute  itself — the  object  and  purposes  for  which  it  was 
passed — in  order  to  ascertain,  in  the  language  of  Lord  Ellekbob- 
OUGH, ''  the  true  sense  and  intention  of  the  legislature." 

And  accordingly  in  Harris  y.  Runnels,  12  How.  80,  the  supreme 
court,  while  acknowledging,  as  a  general  rule,  that  contracts  made 
m  contrayeniion  of  statutory  law  are  yoid,  admit  that  the  rule  is 
subject  to  many  exceptions,  made  upon  distinctions  yery  difficult  to 
be  understood  consistently  with  the  rule  ''  so  much  so,"  say  the 
court, ''  that  we  haye  concluded  brfore  thr.  rulo  can  be  applied  in 
any  case  of  a  statute  prohibiting  or  enjoiring  things  to  be  done, 
with  a  prohibition  and  a  penalty  only  for  doing  a  thing  which  it 
forbids,  that  the  statute  must  be  examined  as  a  whole  to  find  out 
whether  or  not  the  makers  of  it  meant  that  a  contract  in  contrayen- 
tion  of  it  should  be .  yoid,  or  that  it  was  not  so  to  be.  In  other 
words,  whateyer  may  be  the  structure  of  the  statute  in  respect  to 
prohibition  and  penalty,  or  penalty  alone,  that  it  is  not  to  be  taken 
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as  granted  that  the  legislature  meant  that  contracts  in  contravene 
tion  of  it  were  to  be  void,  in  the  sense  that  they  were  not  to  be 
enforced  in  a  court  of  justice.  In  this  way  the  principle  of  the  role 
is  admitted  without  at  all  lessening  its  force,  though  its  absolute 
and  unconditional  application  to  every  case  is  denied.''  The  oourt 
furlJier  add :  **  That  when  the  statute  is  silent,  and  contains  nothing 
from  which  the  contrary  can  be  properly  inferred,  a  contract  in. 
contravention  of  it  is  void.'' 

Under  the  rule  thus  laid  down,  which  we  regard  as  just  and 
reasonable,  the  rights  and  remedies  of  parties  growing  out  of  pro- 
hibited contracts  are  to  be  determined  by  the  construction  of  the 
statute  itself  according  to  the  well-established  rules  of  interpreta- 
tion, and  if  it  shall  appear  that  it  was  not  the  intention  of  the  leg- 
islature to  declare  the  contract  void,  although  made  against  the 
prohibition,  this  inteniian  will  be  gratified,  even  if  it  should  contra- 
vene some  general  rule  of  law. 

With  this  rule  to  guide  us,  let  us  look  at  the  &cts  in  this  case. 
The  Howard  Bank,  it  appears,  on  the  4th  day  of  October,  1864^ 
agreed  to  sell  to  James  F.  Purvis,  its  then  president  and  one  of  its 
directors,  certain  property  situate  in  the  city  of  -Baltimore,  for  the 
sum  of  128,000,  and,  on  the  12th  day  of  July,  1866,  Purvis  bor- 
rowed of  the  bank  the  sum  of  $25,000,  the  said  sum  to  be  expended 
in  buildmg  houses  and  otherwise  improving  the  property.  On  the 
day  of  the  loan,  Purvis  executed  a  paper  by  which  he  agreed  to 
make  the  payment  of  said  sum  a  lien  on  the  property,  and  further, 
that  he  would  not  demand  a  conveyance  of  the  legal  title  until  the 
$25,000,  in  addition  to  the  $28,000  due  as  purchase-money,  were 
fully  paid. 

Afterward  Purvis  made  an  assignment  of  all  his  property,  for  the 
benefit  of  his  creditors,  to  Orville  Horwitz,  Esq.,  who,  on  the  1st 
day  of  July,  1867,  filed  a  bill  against  the  bank  holding  the  legal 
title,  setting  forth  the  above  agreements,  and  praying  for  a  sale  of 
the  pro][)eriy  in  question.  Without  waiving  any  of  their  rights,  an 
agreement  was  entered  into  by  all  the  parties  that  the  property 
should  be  sold  and  the  fund  take  its  place,  and  the  proceeds  of  sale 
being  in  a  court  of  equity  for  distribution,  an  account  is  stated,  in 
which  the  auditor,  after  allowing  the  bank  its  original  claim  of 
$28,000  on  account  of  unpaid  purchase-money,  applies  the  balance 
to  the  payment,  first,  of  the  loan  of  $25,000,  and  the  surplus  to 
Mr&  Lester. 


OGTOBEB  TEBM,  1870.  *  215 

»■■-■■■■  ■-  ■ 

Lester  and  'Wife  y.  Howard  Bank. 

To  thiB  acconnt  the  assignee  of  Purvis,  and  Lester  and  wife  have 
excepted,  on  the  ground  that  the  loan  to  Poryis  and  the  agreement 
made  to  secnre  the  payment  of  the  same  were  illegal  and  void^  Par- 
dm  being  at  the  time  an  officer  and  director  of  the  bank,  and  the 
following  prohibition  in  its  charter  is  relied  on  in  support  of  this 
exception :  ^'  That  this  act  is  passed  on  the  condition  *  *  *  that 
no  director  or  other  officer  of  said  corporation  shall  borrow  any 
money  from  said  corporation ;  and  if  any  director,  etc.,  shall  be  con- 
yicted,  etc.,  of  directly  or  indirectly  violating  this  section,  he  shall 
be  pimished  by  fine  and  imprisonment  The  construction  thus 
contended  for  amounts  to  this,  the  directors  and  officers  may  com- 
bine, and,  in  violation  of  the  express  provisions  of  the  charter,  and 
in  utter  disregard  of  the  duties  of  their  trusty  loan  to  each  other 
the  entire  assets  of  the  bank,  and  then  in  a  suit  brought  against 
them  by  their  successors  in  office,  representing  innocent  stock- 
holders and  creditors,  set  up  this  betrayal  of  their  trust  and  viola- 
lation  of  law  as  a  defense  to  the  action.  Not  that  the  section 
relied  on  so  declares  in  express  terms,  or  that  it  ever  entered  the 
minds  of  the  legislature  that  such  a  construction  could  be  put  upon 
it)  but  because  of  some  general  rule  of  law  which  says  that  illegal 
contrwota  cannot  be  enforced. 

Now  if  the  section  in  question  had  further  provided  that  nothing 
I  herein  contained  should  exempt  a  director  or  officer  from  liability 
on  account  of  such  loan,  we  take  it  for  granted,  that  no  one  would 
question  the  power  of  a  court  to  enforce  it  So,  on  the  other  hand, 
if  we  are  satisfied  that  such  was  the  intention  of  the  legislature, 
upon  a  fair  construction  of  the  section  according  to  the  well-settled 
rules  of  interpretation,  it  must  be  gratified  and  have  the  same 
operation  and  effect  as  if  it  had  been  declared  in  express  terms. 
What  then  was  the  purpose  of  the  law  when  it  declared  that  no 
director  or  officer  should  borrow  of  the  bank?  and  "if  any  director,** 
etc.,  "  shall  be  convicted,**  etc.,  "  of  directly  or  indirectly  violating 
this  section  he  shall  be  punished  by  fine  and  imprisonment.**  We 
say  to  protect  the  stockholders,  depositors  and  creditors  of  the 
bank,  against  the  temptation  to  which  the  directors  and  officers 
might  be  exposed,  and  the  power  which  as  such  they  must  neces- 
sarily possess  in  the  control  and  management  of  the  bank,  and  the 
legislature,  unwilling  to  rely  upon  the  implied  understanding  that 
in  assuming  this  relation  they  would  not  acquire  any  interest  hos* 
tile  or  adverse  to  the  most  exact  and  faithfril  discharge  of  duty, 
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declared  in  express  terms  that  they  should  not  borrow^  eta,  of  the 
bank.  I^  however,  the  views  of  the  appellants  be  correct^  this  sec- 
tion, instead  of  being  a  security  to  the  stockholders  and  oreditors, 
becomes  the  instrument  of  their  ruin,  and  instead  of  operating  as  a 
restraint  upon  the  directors,  it  exposes  them  to  the  greatest,  of 
temptations,  by  relieving  them  from  all  responsibility,  save  the 
uncertainty  of  a  criminal  prosecution.  To  this  construction  of  a 
statute,  the  object  and  purposes  of  which  to  our  minds  are  plain, 
and  which*  by  its  very  terms  marks  ths  crimitial,  we  cannot  assent 
We  are  of  opinion,  ttierefore,  that  the  bank  acquired  a  lien  upon 
this  property  by  the  agreement  of  the  12th  of  July,  and  that  this 
lien  attaches  upon  the  proceeds  of  sale  in  the  hands  of  the  assignee. 

The  principles  which  underlie  our  decision  in  this  case  are  not 
in  conflict  with  cases  heretofore  decided  by  this  court  and  relied  on 
by  the  appellants.  In  many  of  them,  it  is  true,  the  general  rule  of 
law  denying  relief  under  illegal  contracts  is  stated  very  broadly, 
but  it  will  be  found,  upon  an  examination,  that  the  constirustion  of 
the  several  statutes  under  consideration  did  not  justify  the  court  in 
exempting  contracts  under  them  from  the  operation  of  the  general 
rule. 

In  Albert  and  Wife  v.  Savings  Bank  el  aly2  Md.  160,  it  was  said 
that  a  loan  to  a  director  could  not  be  recovered,  but  the  suit  was 
brought  to  recover  certain  stock  belonging  to  a  cestui  que  trust, 
which  the  trustee  had  pledged  to  secure  a  loan  made  to  a  firm  of 
which  he  was  a  member.  The  court  held  that  the  loan  being  in 
violation  of  the  charter  of  the  bank,  if  any  injury  accrued  to  a 
third  party  from  its  acts,  it  ought  to  be  held  liable.  **  What  the 
trustee  di<^''  say  the  court,  ^' was  a  wrong  on  the  rights  of  the  appel- 
lants, and  if  the  bank,  in  contempt  of  the  limitation  imposed  upon 
it  by  its  charter,  aided  him  in  the  perpetration  of  the  fraud,  there 
is  no  reason  either  of  public  policy  or  in  law  which  should  exempt 
it  from  responsibility  for  the  injury  occasioned  by  its  oodperation.'' 
But  in  this  case  the  court  admit  that  the  trustee  who  had  borrowed 
the  money  might  be  estopped  from  denying  the  legality  of  the 
transaction.  It  cannot  be  said,  therefore,  that  the  precise  question 
now  before  us  was  decided  in  that  case. 

The  exceptions  on  the  part  of  Lester  and  wife  stand  on  no  better 
footing.  It  is  true  she  agreed  to  purchase  of  Purvis  one-half  inter- 
est in  the  property  for  the  sum  of  tl4,000,  and  that  this  agreement 
wsls  prior  to  the  loan ;  but  no  part  of  the  purchase-money  was  paid 
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by  her,  and^  alfchoagh  there  is  some  conflict  in  the  testimony,  we 
think  it  entirely  fails  to  prove  notice,  on  the  part  of  the  bank,  of 
this  alleged  sale.  Moreover,  by  the  agreement  of  the  13th  of  April, 
1866,  Lester  and  wife  acknowledge  that  Porns  had  appended  large 
sums  of  money  in  improving  the  property,  by  the  erection  of  hooses 
thereon  and  oiherwise,  and  expressly  empower  him  ^to  mU  and 
dispose  of  the  property  so  improved,''  in  order  to  re-imbnrse  himself, 
eto.  The  loan  to  Purvis  was  subsequent  to  this  agreement,  and  the 
money  thereby  obtdned,  we  are  satisfied,  was  expended  by  him  in 
pursuance  and  according  to  the  terms  of  said  agreement  We  see 
no  reason,  therefore,  why  the  proceeds  of  sale,  after  the  payment  of 
the  $28,000  unpaid  purchase-money,  should  not  be  applied  to  the 
payment  of  the  loan  of  $26,000,  to  secure  which  the  properiy  was 
■pedfically  pledged  by  Purvis. 
For  these  reasons,  we  think  the  order  below  ought  to  be  afllrmed. 

Order  qfirmei. 
Vol.  m.— S8 
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ptmg  of  condition  in  pcUey 

Ia  Jnlj,  1807,  W.,  %  reflident  of  Virginia,  procured  from  the  defendants  ••& 
insonuioe  upon  the  life  of  S.,  his  debtor.  The  defendants  were  an  insur- 
ance company  organized  under  the  laws  of  New  York,  and  the  insurance 
was  eifeeied  thinnugL  their  agent  in  Richmond.  The  policj  provided  tha% 
the  rifilr  should  determine  if  the  premium  was  not  paid  when  due ;  also, 
that  no  payments  of  premiums  should  be  binding  on  the  company  unless 
the  same  was  acknowledged  by  a  printed  receipt,  signed  by  an  officer  of 
the  company.  The  premiums  were  paid  to  the  agent,  and  receipts  glTen, 
signed  by  an  officer  until  July,  1861,  when  the  premium  was  paid,  but  only 
the  receipt  of  the  agent  given.  In  July,  1862,  the  premium  was  tendered  when 
due,  to  the  agent,  who  refused  to  receive  it,  on  the  ground  that  the  com- 
pany had  directed  him  that  the  premiums  must  be  paid  in  New  York.  S. 
dying  shortly  after,  this  action  was  brought  on  the  policy.  HM,  that  the 
breaking  out  of  the  war  did  not  annul  the  cootract  between  the  parties,  nor 
revoke  the  authority  of  the  agent;  that  the  company  had  no  power  to 
require  psjrment  of  premiums  to  be  made  in  New  York  •  that  by  n^leeting 
to  supply  their  agent  with  printed  receipts,  signed  by  an  officer,  the  com- 
pany had  waived  the  provision  in  the  policy  making  such  receipts  evidence 
of  pajrment :  and  that,  therefore,  the  company  were  liable  for  the  amount 
of  the  insurance,  less  the  last  premium,  which  had  not  been  paid. 

This  was  an  action  on  a  policy  of  insurance  issued  by  the  Man- 
hattan Life  Insurance  Co.  of  New  York,  bearing  date  the  23d  of 
July,  1857,  whereby  the  said  company  in  consideration  of  the 
annual  sum  of  tl,031,  paid  by  C.  Warwick,  insured  the  life  of  Wm. 
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S.  Warwick  of  Powhattan  county,  Virginia^  in  the  sum  of  $10,000, 
for  the  8ole  use  of  0.  Warwick.  Wm.  S.  Warwick  was  brother  of 
and  largely  indebted  to  0.  Warwick.  The  insurance  was  effected 
^.hrongh  J.  B.  Maomnrdo,  the  company's  agent  in  Richmond,  Vir* 
ginifw 

The  policy  contained  the  following  among  other  conditions : 

^In  case  the  said  Oorbin  Warwick  shall  not  pay  the  said  pre- 
miums on  or  before  the  day  hereinbefore  mentioned  for  the  payment 
thereof  and  in  every  such  case,  the  said  company  shall  not  be  liable 
for  the  payment  of  the  sum  assured,  or  any  part  thereof;  and  this 
policy  shall  cease  and  determine." 

'^  And  it  is  further  agreed  by  the  assured,  that,  in  case  when  this 
policy  shall  cease  or  become  or  be  null  or  void,  aU  preyious  pay- 
ments made  thereon  shall  be  forfeited  to  the  said  company."  '*  Not 
binding  on  the  company  until  countersigned  by  J.  B.  Macmurdo, 
Richmond,  and  the  advance  premium  paid." 

On  the  back  of  this  policy  was  indorsed,  "  no  payment  of  pre- 
miums binding  on  the  company  unless  the  same  is  acknowledged 
by  a  printed  receipt,  signed  by  an  officer  of  the  company." 

The  premiums  were  punctually  paid  to  the  dgent  at  Richmond, 
Macmurdo,  and  printed  receipts  given,  signed  by  the  secretary  of 
fhe  company,  until  July  23, 1861.  The  premium  for  that  year  with 
the  exchange  on  New  York  was  paid  to  the  same  agent,  but  only 
the  receipt  of  the  agent  was  given,  he  stating  that  he  had  no  printed 
blanks  but  that  he  would'  send  on  the  money  and  get  the  receipt 
He  wrote  to  the  company  stating  that  the  premium  had  been  paid, 
and  asking  for  the  receipt  The  letter  was  received  by  the  company 
but  no  receipt  was  sent.  The  amount  of  the  premium  was  not 
received  by  the  company,  it  having  been  confiscated  by  the  confed- 
erate government 

When  the  premium  for  July,  1862,  became  due,  Warwick  called  on 
Macmurdo  and  offered  to  pay  it,  with  the  amount  of  exchange  on 
New  York,  but  Macmurdo  declined  to  receive  it,  stating  that  the 
company  required  the  premiums  to  be  paid  in  New  York,  and  that 
they  had  instructed  him  not  to  receive  money  or  to  renew  policies 
or  continue  them. 

Wm.  S.  Warwick,  the.  person  whose  life  was  insured,  died  in 
November,  1862. 

Judgment  was  rendered  for  the  plaintiff,  Warwick,  for  the  sum 
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of  18,9699  being  the  amount  of  the  policy  less  the  pieminm  no\ 
paid.    From  this  judgment  the  defendants  appealed. 

SUger,  for  appellants. 

Lyons,  Maury  d  Howard,  for  appellee. 

AnTDBBSON,  J.  The  case  presented  by  the  record  is  this  in  brief: 
The  company  refused  to  receiye  the  last  premium  when  it  fell  due 
and  was  tenderedi  and  now  refhse  to  pay  the  policy  because  the 
premium  was  not  paid ;  and,  moreoyer,  claim  of  the  defendant  in 
error  a  forfeiture  of  the  premiums  which  he  had  paid,  amounting 
to  $5,165,  besides  interest;  and  they  inyoke  the  intervention  of  this 
court  to  sustain  them  in  these  pretensions.  If  this  was  the  con- 
tract, fiEurly  interpreted  according  to  its  legal  effect,  howeyer  harsh 
in  its  operation  upon  the  defendant  in  error,  it  must  be  carried  out 

The  first  question,  therefore,  which  we  haye  to  consider  is.  What 
was  the  contract  between  these  parties  ?  Without  incumbering  this 
opinion  with  a  minute  and  critical  examination  of  the  policy,  I  will 
simply  state  what,  in  my  opinion,  the  contract  is,  according  to  the 
legal  import  and  effect  of  the  policy.  It  is  a  contract  of  the  com- 
pany by  deed  poll,  to  pay  to  Oorbin  Warwick,  for  his  sole  use, 
ninety  days  after  due  notice  and  satisfiEtctory  eyidence  of  the 
death  of  Wm.  Sidney  Warwick,  tlO,000,  for  the  consideration  of 
tl,031  in  hand,  paid  by  the  said  Corbin,  and  a  like  tum  of 
11,031,  to  be  paid  by  him  annually,  on  the  23d  of  July,  ^'for  the 
term  of  the  natural  life  of  the  said  Wm.  S.  Warwick ; "  subject  to 
defeasance  upon  the  non-performance  of  various  conditions  minutely 
detailed;  among  others,  the  non-payment  of  the  premiums,  or 
either  of  them,  on  the  day  they  fall  due ;  in  which  case  the  com- 
pany  is  not  to  be  liable  for  the  sum  assured,  or  any  part  thereof; 
but  the  policy  shall  cease  and  determine.  And  it  is  further  stipu- 
lated that,  in  every  case  where  the  policy  shall  cease  or  become  void, 
all  previous  payments  thereon  shall  be  forfeited  to  the  company. 

The  policy  is  one  entire  contract,  not  from  year  to  year  as 
premiums  shall  be  paid,  but  for  the  whole  term  of  the  life  of  Wm. 
S.  Warwick,  upon  condition  that,  if  the .  annual  premium  is  not 
paid  on  the  23d  of  July,  the  policy  shall  cease  and  be  void:  as  was 
held  in  Ruse  v.  Mutual  Benefit  Life  Insurance  Co.,  26  Barb.  556, 
upon  the  construction  of  the  policy  in  that  case,  the  terms  of  which 
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are  very  much  the  same  as  in  this.  That  case,  and  also  the  case  of 
HadsdoTiy  ctdm^z,  v.  Guardian  Life  Insurance  Co*.  1  Big.  219,  97 
Mass.  144,  fully  sustain  this  construction.  It  is  not  a  contract  oi 
indemnity,  as  a  policy  against  fire,  for  a  definite  period,  but  it  is  a 
contract  to  pay  a  certadn  sum  of  money,  for  the  consideration  men- 
tioned, upon  the  hapi>ening  of  an  eyent  which  is  ineyitable,  and 
only  uncertain  as  to  the  time  it  may  transpire. 

It  is  a  corollary  from  the  contract^  thus  understood,  that  the 
company,  when  they  executed  this^  deed,  assumed  an  obligation  to 
pay  the  sum  assured  to  Gorbin  Warwick,  from  which  they  could 
not  be  relieved  by  any  thing  they  could  do  or  leave  undone^  but 
only  by  the  act  or  omission  of  the  assured.  Consequently,  the  com- 
pany could  not  relieve  itself  from,  this  obligation,  or  subject  the 
other  party  to  a  forfeiture,  by  refusing  to  receive  payment  of  a  pre- 
mium, or  by  hindering  or  preventing  the  other  party  from  paying 
ity  or  by  any  disability  on  its  part  to  receive  it,  and  which  prevented 
the  payment^  which  was  not  provided  for  in  the  contract.  If  the 
assured  was  at  the  place  on  the  day,  where  and  when  payment  was 
to  be  made,  and  where  he  had  a  right  to  make  payment,  ready  and 
prepared  to  make  payment,  but  was  prevented  by  either  of  the 
causes  mentioned,  it  would  be  unreasonable  to  say  that  he  had 
incurred  the  forfeiture.  And  I  think  it  is  equally  clear,  upon  rea- 
801  and  authority,  that  the  company  was  not  thereby  released  from 
its  obligation  to  pay  the  sum  assured.  It  would  be  a  momstrous 
perversion  of  law,  and  repugnant  to  our  every  sense  of  justice,  to 
say  that  this  company,  after  having  received  more  than  half  the 
sum  assured,  could  by  this  act  determine  the  policy,  hold  on  to  the 
money  they  had  received,  and  to  say  to  their  confiding  victim,  ^'you 
may  whistle  to  the  winds  for  your  merited  reward,  notwithstan<Ung 
you  relied  upon  our  covenant  and  good  faith  to  pay  it.** 

And,  although  the  case  cannot  be  so  strongly  put,  I  think  it  is 
equally  clear  that,  when  the  assured  was  involved  in  no  default,  but 
was  at  the  place  when  and  where  payment  was  to  be  made,  ready 
and  willing  to  pay,  but  was  prevented  by  the  disability  of  the  com« 
pany  to  receive  payment,  from  whatever  cause,  he  having  had  no 
agency  in  producing  it,  the  company  is  not  entitled  to  claim  the 
forfeiture,  or  to  be  relieved  from  its  obligation  to  pay  the  sum 
assured. 

The  question  upon  this  view  of  the  case  is  suggested,  was  the 
assured,  on  the  23d  of  July,  1861  and  1862,  at  the  place  where  the 
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premiums  were  payable,  ready  and  prepared  and  offering  to  pay 
them  ?  He  was  at  the  office  of  the  agent,  J.  B.  Macmurdo,  in  the 
city  of  Richmond,  and  then  and  there  offered  to  pay  the  premiums 
which  fell  due  on  those  days  respectively,  in  the  kind  of  ftinds 
which  the  company  required.  On  the  first  of  those  days,  Mac 
murdo  received  payment  in  New  York  funds,  or  its  equivalent^  in 
discharge  of  the  obligation,  and  gave  his  receipt  therefor,  as  agent 
of  the  company.  On  the  last  day  mentioned,  the  assured  offered 
to  pay  Macmurdo,  the  agent,  but  he  refused  to  receive  it^  upon  the 
ground,  as  he  alleged,  that  he  was  instructed  by  the  company  not 
to  receive  payment,  '''nor  to  renew  or  continue  policies.''  Now, 
upon  this  contract  the  questions  arise,  first,  was  the  city  of  Rich- 
mond or  the  city  of  New  York  the  place  of  payment  ?  and,  second- 
ly, was  Macmurdo  the  agent,  or  an  officer  in  New  York  the  agent, 
to  whom  payment  was  to  be  made? 

I  think  when  this  contract  is  interpreted  in  reference  to  its  terms 
and  subject-mattor,  the  situation,  character  and  legal  status  of  the 
parties ;  the  act  of  assembly  of  Virginia,  under  authority  of  which 
it  was  made,  and  which  must  be  read  as  a  constituent  part  of  it; 
and  with  reference  to  the  usage  of  the  company,  and  the  conduct  of 
the  parties  in  the  execution,  it  must  be  regarded  as  a  Virginia  con- 
tract, made  in  Virginia,  with  the  Virginia  agent ;  and  to  be  per* 
formed  in  Virginia  through  that  agent,  and  that  it  was  intended 
by  the*parties,  and  so  understood  by  them,  that  the  payment  of 
the  premiums  were  to  be  made  to  the  agent  at  Richmond ;  and 
if  made  or  tendered  to  him  at  the  time  they  respectively  fell  due, 
it  would  be  a  fulfillment  of  the  condition  required  of  the  assured. 
To  take  a  comprehensive  view  of  the  whole  case,  I  cannot  come  to 
a  different  conclusion. 

The  defendant  in  error  and  Wm.  S.  Warwick  were  resident  citi- 
zens of  Virginia,  and  the  plaintiff  in  error  a  corporation  of  the 
State  of  New  York.  It  was  created  by  a  law  of  that  State,  and  can- 
not exist  outside  of  ite  limits.  It  had  no  power  to  make  contracts 
or  to  do  business  in  Virginia,  but  by  permission  of  the  State.  In 
Paul  V.  Virginia,  8  Wall.  168,  Mr.  Justice  Field,  delivering  the 
opinion  of  the  supreme  court,  says :  ^^  Having  no  absolute  right  of 
recognition  in  other  States,  but  depending,  for  such  recog^tion, 
and  the  enforcement  of  ite  contracte,  upon  their  assent,  it  follows, 
as  a  matter  of  course,  that  such  assent  may  be  granted  upon  such 
terms  and  conditions  as  those  Stetes  may  think  proper  to  impose. 
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Thej  may  exclude  the  foreign  corporation  entirely^  they  may 
restrict  its  business  to  particular  localities;  or  they  may  exact  such 
security  for  the  performance  of  its  contracts  with  their  citizens  as 
in  their  judgment  will  best  promote  the  public  interest  The 
whole  matter  rests  in  their  discretion/'  Again,  on  p.  183,  he  says : 
^  The  policies  do  not  take  effect,  are  not  executed  contracts,  until 
delivered  to  the  agent  in  Virginia.  They  are,  then,  local  transac- 
tions and  goTcmed  by  local  laws."  In  Slaughtei^s  Casey  13  Oratt. 
767,  Samuel,  J,,  says :  ^  I  have  no  doubt  of  the  power  of  the  general 
assembly  of  Virginia  to  forbid  foreign  corporations  from  engaging 
in  any  pursuit  within  the  State ;  and  of  consequence  to  grant  per> 
mission  to  engage  therein  only  upon  terms." 

The  legislature  of  Viiginia,  consistently  with  this  well-established 
principle,  enacted  a  law  with  regard  to  foreign  corporations.  Chap- 
ter 39,  section  23,  of  Code  of  1860,  proyides,  '^tiiat  no  insurance 
company,  unless  incorporated  by  the  legislature  of  this  common- 
wealth, shall  make  any  contracts  of  insurance  within  this  State 
until  such  insurance  company  shall  have  complied  with  the  pro- 
yisions  of  this  act" 

Tho  24th  section  provides,  ^  that  every  such  insurance  company 
shall,  by  a  written  power  of  attorney,  appoint  some  citizen  of  the 
commonwealth  resident  therein  its  agent  or  attorney."  This  is  the 
first  provision.  And  no  foreign  insurance  corporation  could  make 
a  contract  in  this  State  until  such  agent  was  appointed.  But  it 
imposes  this  further  condition,  that  such  agent  shall  accept  service 
of  process,  etc.,  in  these  words :  ^^  Who  shall  accept  service  of  all 
lawful  processes  against  such  company  in  this  commonwealth,  and 
cause  an  appearance  to  be  entered  in  any  action,  in  like  manner  as 
if  such  company  had  existed  and  been  duly  served  with  process  in 
this  State."  And  the  27th  section  provides,  that  service  of  such 
process  on  such  attorney  shall  be  *^  sufiBcient  service  upon  his  prin- 
cipal." These  provisions  of  the  act  are  not  words  of  limitation  on  the 
power  of  the  agent,  but  of  enlargement  The  first  provision  requir- 
ing them  to  appoint  an  agent  here  is  general,  and  implies,  it  seems 
to  me,  that  the  company,  in  all  its  transactions  in  this  State,  must 
act  through  that  agent,  and  can  act  in  no  other  way.  It  is  only 
known  and  recognized  in  this  State  through  that  agent  It  im- 
plies that  the  company  can  only  make  contracts  through  him, 
and  receive  and  enforce  their  performance  through  him.  He  is  the 
sole  representative  of  the  company  in  this  State.    The  term  implies 
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a  general  agency,  limited  only  to  the  transactions  of  the  company 
in  this  State ;  but  would  not  embrace,  I  apprehend,  by  that  genend 
term,  the  power  to  accept  the  service  of  legal  process,  and  to  enter 
an  appearance  for  the  company  when  sued,  if  it  had  not  been  so 
expressed.  The  right  of  action  or  suit  against  the  company  in  the 
Virginia  courts,  without  some  such  express  provision,  would  not 
have  been  required  merely  by  providing  that  they  should  appoint  a 
resident  citizen  of  this  commonwealth  their  '^general  agent"  here. 
But  this  provision  gives  to  the  company  a  sort  of  local  existence  in 
this  State,  through  their  representative  agent,  and  shows  a  purpose 
and  design,  on  the  part  of  the  legislature,  to  make  its  transactions 
within  this  State  local,  and  subject  to  the  jurisdiction  of  the  State, 
as  effectually  as  if  it  had  been  incorporated  in  this  commonwealth. 
The  25th  section  requires  the  company  to  file  a  copy  of  the  power 
of  attorney,  duly  certified  and  authenticated,  with  the  auditor  of 
public  accounts,  etc. 

The  26th  section  requires  the  company  to  have  an  agent  here  at 
all  times,  without  interruption,  ''wh)le  any  liability  remains  out- 
standing on  such  insurance."  The  28th  section  imposes  penalties 
upon  the  agent  who  shall  effect  policies  of  insurance  in  this  State 
without  complying  with  the  requisitions  of  the  act  I  think, 
therefore,  that  the  construction  given  to  this  act,  that  it  only  con- 
templates and  provides  for  the  service  of  legal  process  and  the 
prosecution  of  suits  against  the  company  in  this  State,  is  too 
restrictive.  This  more  clearly  appears  from  subsequent  sections. 
The  29th  section  requires  the  agent  to  make  return,  on  oath,  to  the 
auditor  of  public  accounts,  on  the  first  Monday  of  October  and 
May  in  every  year,  '^  of  the  amount  of  premiums  received  and  assess- 
ments collected  during  the  said  period."  And  also  that  he  ^^  shall,, 
at  the  same  time,  pay  into  the  treasury  such  tax  as  may  be  imposed 
by  law  on  the  amount  of  such  premiums  and  assessments ;  and  the 
whole  sum  received  for  policies,  whether  paid  in  money  or  other 
obligations,  shall  be  deemed  to  be  premiums  for  the  purpose  of  thia 
section."  This  section  treats  the  agent  as  if  he  were  the  company 
in  Virginia,  and  imposes  duties  on  him  which  he  could  not  perform 
if  he  were  not  the  receiving  agent  of  the  company  in  Virginia. 
And  this  section  clearly  treats  him  as  such.  How  could  he  make 
oath  to  the  amount  of  premiums  received  if  they  did  not  pass 
through  his  hands  ?  And,  indeed,  who  else  could  collect  the  assess* 
ments  due  the  company  in  the  State,  and  receive  the  premiums,  he 
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being  the  only  agent  of  the  company  here  ?  Or,  who  would  be 
willing  to  incur  such  responsibilities  for  the  payment  of  taxes,  as 
agent  for  the  company  in  this  State,  if  the  premiums  and  assess- 
ments were  not  to  be  paid  through  him,  bnt  to  be  paid  directly, 
by  the  parties  by  whom  they  were  payable,  to  the  agent  or  ofllcer 
of  the  ojmpany  in  New  Yorkf  Snch  an  idea  is  repugnant  to  the 
whole  scope  and  policy  of  the  law. 

The  30th  section  imposes  a  penalty  of  tl,000  upon  the  agent  for 
failing  to  make  such  returns,  or  for  making  a  false  return.  With 
what  reason  could  the  agent  haye  been  subjected  to  such  a  penalty 
by  the  legislature,  if  it  had  not  been  intended  that  he  should  be 
the  only  agent  of  the  company  for  reoeiying  the  premiums  and  col- 
lecting the  assessments,  and  therefore  would  have  personal  knowl- 
edge of  what  he  is  required  to  affirm.  A  bond  in  the  penalty  of 
from  tl,000  to  (5,000,  at  the  discretion  of  the  auditor,  to  make  the 
semi-annual  returns,  and  to  pay  the  tax,  is  required  to  be  giyen 
through  the  agent. 

But  the  32d  section,  I  think,  fully  confirms  this  construction  of 
the  law.  It  prohibits  any  one  bo  act  as  agent  of  the  company,  to 
make  or  renew,  directly  or  indirectly,  any  contract  of  insurance 
within  this  State,  or  with  any  person  resident  therein,  otherwise 
than  in  complianod  with  the  proyisions  of  this  act,  or  in  any  way 
contrary  to  its  true  intent  and  meaning,  under  the  penalty  of  t500 
for  eyery  such  offense.  The  prohibition  in  this  section  is  express. 
No  one,  except  the  agent  appointed  as  is  proyided  in  this  act,  can 
make  or  renew  such  contracts  for  the  company  in  this  State.  Con- 
sequently, a  contract  of  insurance,  or  renewal,  made  by  the  plaintifi 
in  error  within  the  State  of  Virginia,  or  with  any  person  resident 
in  Virginia,  through  one  of  its  officers  in  New  York,  would  fall 
directly  within  the  prohibition  of  this  32d  section.  Therefore,  read- 
ing the  contract  in  connection  with  this  act  of  assembly  as  a  con- 
stituent part  of  it,  though  it  professes  to  haye  been  sealed  by  the 
company,  and  signed  by  the  president  and  secretary,  and  delivered 
in  New  York  (which  cannot  be  true  as  to  the  delivery),  it  was  not 
made  by  them  directly  or  indirectly;  but  was  mtide  at  Richmond 
with  Maemurdo,  and  countersigned  by  him,  who  reeeivc*d  the 
adyance  premium  at  Richmond,  and  there  and  then,  and  not  until 
then,  it  became  a  contract.  The  signing  by  the  president  uod 
secretary  giyes  no  yalidity  to  the  instrument;  but  it  derives  its 
force  and  effect,  as  a  contract,  from  the  »ignins:  and  delivery  of 
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Macmordo  at  Richmond;  and  would  be  as  effectually,  and  to  every 
intent  and  purpose,  a  contract  binding  upon  the  company^  if  the 
signatures  of  the  p]:esident  and  secretary  had  not  been  affixed  to  it 
it  was  not,  and  could  not  be,  a  contract  made  with  them  directly  o)t 
indirectly,  by  the  express  enactment  of  the  legislature  of  the  State'; 
and  their  signatures  to  it  have  no  effect  whatever.  But  the  policy 
itself  stipulates  that  it  is  '^uot  binding  on  the  company  until 
countersigned  by  J.  B.  Macmurdo,  at  Bichmond,  and  the  advance 
premium  paid."  It  was,  then,  a  Virginia  contract,  to  be  performed 
in  Virginia  through  J.  B.  Macmurdo,  the  agent  and  sole  repre- 
Bentative  of  the  company  in  the  State.  This  conclusion  is  supported 
by  reason  and  authority.  Daniels  ei  oLt.  Hudson  River  Fire  hp- 
surance  Co.^  12  Gush.  41 7«  a  case  directly  in  point,  and  Fant  ei 
oL  V.  Miller  £  MayJieWf  17  Orati  47. 

Interpreting  the  policy  with  reference  to  its  terms  and  subject- 
matter,  the  situation,  character  and  legal  status  of  the  parties,  and 
the  act  of  the  Virginia  legislature  by  authority  of  which  it  was 
made,  and  which  must  be  read  as  a  constituent  part  of  it,  I  am 
clearly  of  opinion  that  the  contract  was  made  and  to  be  performed 
with  Macmurdo,  the  agent  of  the  company  at  Bichmond,  Virginia; 
and  that  payment  of  the  premiums  to  him,  as  the  agent  of  the  com- 
pany at  Richmond,  by  the  defendant  in  error,  as  they  respectiyely 
fell  due,  was  a  compliance  with  the  terms  of  the  contiuct  according 
to  its  spirit  and  le^  effect^  and  as  it  was  understood  by  the  parties. 
And,  if  we  consider  it  further,  with  reference  to  the  conduct  of  the 
parties  and  the  usage  of  the  company,  we  shall  find  nothing  adverse 
to  this  construction,  but  much  to  confirm  it 

In  view  of  the  fiMsts,  that  payment  could  only  be  made  to  some 
agent  of  the  company ;  that  the  assured  resided  in  Virginia;,  where 
the  contract  was  made ;  and  that  the  company  had  an  agent  here, 
with  whom  the  contract  was  made ;  and  by  ^e  law  was  bound  to 
keep  an  agent  here  uninterruptedly,  through  whom  alone  they  could 
make  or  renew  contracts  of  i9surance  with  citizens  of  Virginia;  to 
say  that  it  was  contemplated  or  intended  by  the  parties,  or  either  of 
them,  that  the  assured  must  every  year,  when  the  premiums  were 
about  to  fall  due,  leave  the  agent  here  and  go  to  a  distant  city  to 
pay  the  premium  to  the  agent  of  the  company  there,  would  be  a 
most  violent  presumption.  That  the  contract  was  not  understood 
as  imposing  this  needless  and  burdensome  condition  on  the  assured, 
is  shown  by  the  conduct  of  the  parties,  and  the  usage,  as  far  as  it  is 
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exhibited  by  the  record  in  this  case^  of  the  company.  The  advance 
premium,  and  the  three  subsequent  annual  premiums,  were  paid 
here  to  their  agent  Macmurdo,  with  the  unequivocal  acquiescence 
and  ratification  of  the  company;  and  if  any  objection  was  ever 
made,  which  is  very  questionable,  to  the  payment  of  the  premium 
due  in  1861,  through  their  agent  Macmurdo,  it  was  not  made  until 
long  after  he  had  received  it;  and  their  agent  in  receiving  it  vio- 
lated no  instructions,  at  any  rate  none  which  they  could  lawfully 
give,  as  I  shall  show.  The  conduct  of  the  parties,  then,  was  in 
accordance  with  the  interpretation  which  I  have  given  to  their 
contraoii 

But  there  is  an  indorsement  upon  the  deed,  to  which  no  reference 
is  made  on  its  face,  purporting  to  be  a  ^  notice.''  If  this  indorse- 
ment ux>on  the  deed  is  inconsistent  with  its  terms  or  legal  effect,  and 
repugnant  thereto,  it  is  void.  Pullerton  v.  Agneto,  1  Salk.  172.  I 
propose  now  to  notice  only  one  clause,  in  connection  with  the  point 
I  am  considering.  It  is  in  these  words :  '^  No  payment  of  premium 
binding  on  the  company,  unless  the  same  is  acknowledged  by  a 
printed  receipt,  signed  by  an  officer  of  the  company.''  Is  that  in- 
dorsement inconsistent  with  the  construction  I  have  given  to  the 
contract^  that  the  premiums  were  to  be  paid  here  to  the  agents  Mao* 
murdo  ?  It  is  only  in  reference  to  that  point  that  I  propose  now  to 
consider  it  If  it  is  a  condition  inconsistent  with  the  deed  upon  its 
fiice,  or  according  to  its  legal  effect,  upon  the  authority  cited  it  would 
be  void.  But  I  do  not  think  it  is  in  this  point  of  view.  It  does  not 
require  that  the  payment  shall  be  made  to  an  officer.  It  only  pre- 
scribes a  particular  kind  of  evidence,  a  printed  receipt  signed  by  an 
officer.  Nor  does  it  exclude  the  signing  by  the  agent  at  Richmond. 
If  we  will  now  turn  to  the  receipts  which  were  actually  given,  we 
shall  find  that  it  does  not  mean  that  payment  shall  be  made  to  an 
officer  in  New  York ;  but  that^  on  the  contrarf,  the  right  of  the 
party  to  pay  to  the  agent  at  Richmond  is  not  taken  away  by  this 
indorsement  To  each  of  these  receipts  is  annexed  a  condition  or 
declaration,  in  these  words :  ^'  Not  binding  until  paid  and  counter- 
signed by  J.  B.  Macmurdo,  Esq.,  agent  at  Richmond,  Va."  That 
ieclaration  annexed  to  the  receipt  shows,  most  unquestionably^  thai 
when  the  receipt  was  signed  by  the  secretary  the  money  had  not 
been  paid ;  aud  it  shows,  further,  that  the  money  was  to  be  paid  to 
Macmurdo,  the  agent  at  Richmond,  Va. ;  and,  when  paid  to  him 
there,  he  was  to  sign  the  receipt  and  deliver  it  to  the  maiuh].  This 
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usage  of  the  company,  if  it  may  be  bo  called,  is  in  perfect  accord 
with  the  foregoing  interpretation  of  the  contract. 

I  am  clearly  of  opinion,  therefore,  that  according  to  the  true 
intent  and  meaning  of  the  contract,  the  prendmns  were  to  be  paid 
by  Uie  assured  to  the  agent  of  the  company  in  Bichmond,  Va.,  and 
not  to  the  officer  or  agent  of  the  company  in  New  York. 

Bat  it  is  contended^  for  the  plaintiffs  in  error,  that  Macmurdo 
was  not  the  agent  of  the  company  on  the  23d  of  July,  1861,  when 
the  premium  for  that  year  was  paid  to  him;  or  on  the  23d  of  July, 
1862,  when  the  premium  was  tendered  to  him  by  the  assured,  and  by 
him  refused ;  because  they  say  that  the  war,  and  also  their  letter  to 
him  of  the  30th  of  May,  1861,  was  a  revocation  of  his  power.  We 
will  consider  this  assumption  on  both  grounds. 

But  there  is  another  postulate  of  the  counsel  for  the  plaintiffs  in 
error,  which  lies  back  of  this,  and  should  be  considered  first,  or  in 
connection  with  it;  and  that  is,  that  the  breaking  out  of  war 
annulled  the  contract  between  the  parties,  and  exonerated  the  plain* 
tiffs  in  error  from  all  obligation  under  it 

Forfeitures  are  not  to  be  favored.  And  I  should  be  very  reluct- 
ant to  apply  the  rule,  **  that  war  dissolves  or  suspends  contracts 
between  alien  enemies,"  to  such  a  contract  as  this :  and  would  not 
do  it  unless  it  comes  strictly  within  the  rule.  As  was  remarked  by 
Kent,  Gh.  J.,  in  Clarke  v.  Morey^  10  Johns.  70,  the  ancient  severi- 
ties of  war  have  been  greatly  and  justly  softened  by  modem  usages, 
the  result  of  commerce  and  civilization.  And  the  doctrine  once 
held  in  the  English  courts,  that  an  alien's  bond  became  forfeited  by 
the  war,  would  not  now  be  endured.  That  would  not  be  more 
severe  and  revolting  to  our  sense  of  justice,  it  appears  to  me,  than 
to  hold  that  the  assured  had  in  this  case  by  the  war  forfeited  the 
money  he  has  paid;  and  his  rights  under  this  contract 

The  contract  in  this  case  was  partly  executory,  and  partly 
executed.  It  was  altogether  executory  on  the  part  of  the  company, 
in  the  sense  that  they  had  done  nothing  yet  toward  the  perform- 
ance on  their  part  But  it  had  been  largely  executed  on  part  of 
the  assured,  whereby  he  had  become  invested  with  the  right  to  the 
policy  for  the  life  of  Wm.  S.  Warwick,  which  could  only  be  defeated 
by  his  default  This  right  became  vested  when  the  advance 
premium  was  paid,  and  was  a  right  to  the  insurance,  not  merely  for 
one  year,  but  for  the  life  of  Wm.  8.  Warwick.  A  now  contract 
every  year  was  not  necessary  to  give  the  right;  but  only  the  annua] 
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payment  of  the  premiam  was  necessary  to  prevent  the  diyesting 
of  the  right  The  annual  payments  and  giving  receipts  therefor 
were  not  new  contracts,  but  only  the  performance  of  a  subsisting 
contract 

The  contract  being  made  strictly  within  Virginia,  with  an  agent 
residing  there,  and  who  was  to  continue  to  reside  there  as  long  as 
any  stipulation  of  the  contract  was  unperformed ;  an  agent  with 
whom  the  contract  was  to  be  performed,  and  to  whom  the  premiums 
were  to  be  paid  in  Virginia,  as  has  been  shown ;  it  seems  to  me  that 
this  case  does  not  fall  within  the  rule  as  applied,  or  within  the  rea- 
son of  it,  as  explained  and  illustrated  by  the  judges,  in  any  of  the 
unmerous  cases  cited  by  the  learned  counsel.  In  all  those  cases  the 
f'ou  tract  was  to  be  performed  in  the  enemy's  country.  Here,  the 
pi  i'formance  is  strictly  restricted  by  the  contract  itself,  according  to 
its  intent  and  legal  effect,  and  by  the  designed  policy  of  the  law,  by 
authority  of  which  it  was  made,  to  the  limits  of  Virginia.  In 
those  cases,  and  which  were  particularly  relied  upon  by  Judge 
Stoby  in  tiie  case  of  The  Rapidy  ^*  they  had  no  power  to  sue  in  the 
public  courts  of  the  enemy  nation."  IJpon  this  contract  they  could 
sue  01  be  sued  in  the  public  courts  of  Virginia^  even  pending  the 
war. 

OHswold  Y.  WaddingUm,  16  Johns.  438,  is  a  leading  case  relied 
upon  by  the  learned  counsel  for  the  company,  and  particularly  the 
following  passage  in  the  very  elaborate  and  learned  opinion  of  the 
chancellor:  ^'Here,  then  (the  chancellor  observes),  we  have  the 
final  consummation  of  this  discussion,  and  the  sanction  of  the 
doctrine  we  have  been  tracing,  solemnly  given  by  the  highest  judi- 
cial authority  in  the  United  States.  It  reaches  to  all  interchange^ 
or  transfer y  or  removal  of  property,  to  all  negotiation  and  contracte, 
to  all  communication^  to  all  locomotive  intercourse,  to  a  state  of 
uUer  occlusion,  to  any  intercourse  but  one  of  open  hostility,  to  any 
meeting  but  in  actual  combat"  The  chancellor  has  given  us^ 
here,  a  compend  of  all  the  cases  to  which  this  doctrine  reaches ; 
but  unfortunately  for  the  plaintiffs  in  error,  they  cannot  bring  their 
case  within  the  category.  In  the  performance  of  this  contract  by 
the  assured,  it  was  not  necessary  that  there  should  be  any  '^  inter- 
change," "  transfer,"  or  **  removal "  of  -property,  from  this  State 
into  the  enemy's  country.  Nor  did  its  performance  require  any 
"  communication,"  "  locomotive  intercourse,"  "  negotiation  and  con- 
iiBcts,"  between  him  and  the  plaintiffs  in  error,  or  any  alien  enemy. 
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and  a  state  of  ^^ utter  occlusion  to  any  intercourse  but  one  of  open;- 
hostility  to  any  meeting  but  in  actual  combat "  (if  there  could  have ' 
been  such  a  meeting  between  a  man  near  seyenty  years  of  age  and  a 
New  York  corporation),  was  not  incompatible  with  the  execution 
of  this  contract    It  does  not  appear  that  there  was,  before  the  war 
in  the  making  and  execution  of  it,  any  intercourse  or  correspond 
dcnce  of  any  sort  between  the  assured  and  the  officers  of  the  com-- 
pany  in  New  York.    Certainly  none  was  necessary.    It  is  most 
probable  that  they  were  not  known  to  each  other.    And  if  the  con-' 
tract  could  J)e  made  and  performed  before  the  war  without  any^ 
intercourse  between  them,  there  is  no  reason  why  it  could  not  be 
done  during  the  war. 

If  the  law  had  been  framed  by  the  legislature  of  Virginia  with  a 
special  reference  to  a  state  of  war  between  the  States,  its  adaption 
could  scarcely  have  been  more  complete.  The  possiblity  of  such  a. 
state  of  war  may  not  have  been,  and  probably  was  not,  in  the  mind, 
of  the  legislature  when  they  enacted  this  law.  But  as  it  was  thei 
design  of  the  legislature  to  protect  the  State  and  her  citizens  against: 
abuses  and  impositions  by  these  foreign  insurance  companies,  who; 
were  not  anienable  to  her  laws  or  subject  to  her  jurisdiction,  in 
imposing  conditions  upon  those  companies  for  the  privilege 
of  operating  in  this  State,  sufficient  to  give  the  dedred  security  in 
time  of  peace,  they  were  necessarily  comprehensiye  enough  to 
embrace  a  state  of  war.  And  to  this  end,  in  framing  the  law,, 
whether  for  a  state  of  peace  or  war,  it  was  necessary  to  make  the  oper-i 
ations  of  the  companies  within  this  State  strictly  local,  and  subject! 
to  the  jurisdiction  of  the  State,  and  completely  independent  of  anyi 
foreign  jurisdiction  in  the  making,  performance,  and  enforcement! 
of  their  contracts  in  this  State.  This  was  evidently  the  leading* 
design  of  the  legislature  in  the  law  which  was  framed  for  the  pur-; 
pose.  Our  difference  is  not  as  to  the  principle,  but  as  to  its  appii^ 
cation.  > 

.  In  the  numerous  cases  reviewed  by  the  chancellor  in  that  leading; 
case,  I  am  under  the  impression  that  the  principle  ^^that  war  dis-' 
Bplves  the  contract,''  is  not  applied,  in  a  single  instance,  to  a  contraci 
made  and  executed  by  one  of  the  parties,  in  the  whole  or  in  part,  befora 
the  war,  and  where  the  execution  of  the  contract,  on  his  part,  was 
to  be  completed  before  he  was  entitled  to  any  performance  of  the. 
other  party,  and  had  been  partly  performed,  or  where  the  dissolution 
of  a  contract  made  before  the  war  would  work  a  forfeiture.    Such  an« 
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spplieation  of  the  rule  would  be  unreasonable,  arbitrary  and  immoral* 
The  parties,  in  entering  into  the  contract  before  the  war,  did  nothing 
criminal  or  unlawful,  that  they  or  either  of  them  should  be  liable  to 
the  punishment  of  a  forfeiture  of  their  contract  Not  so  wliere  the 
eontract  ^s  made  during  the  war.  In  that  case  it  is  unlawful  and  crim« 
inal,  and  therefore  yoid.  And  this,  it  seems  to  me,  is  the  proper  dis- 
tinction. When  the  contract  is  made  before  the  war,  but  not  exe- 
cuted by  either  party,  and  the  carrying  it  into  execution  would  involve' 
a  violation  of  the  duty  of  the  parties  respectively  to  their  country  in 
the  new  relations  which  the  war  has  created ;  in  that  case  its  execution 
not  having  been  entered  upon,  and  it  being  uncertain  how  long  the 
war  may  last  and  prevent  the  execution  of  the  contract,  it  may  be 
dissolved ;  and  this  not  to  the  prejudice  of  the  parties,  or  either  of 
them,  but  for  their  presumed  convenience  and  benefit  to  be  absolved 
from  the  obligation  of  a  contract  which,  in  the  changed  relations 
of  their  countries,  cannot  be  carried  into  execution.  On  the  other 
hand,  if  the  contract  is  partly  executed,  and  rights  under  it  have 
vested,  and  it  cannot  be  dissolved  without  the  loss  or  forfeiture  of 
one  of  the  parties,  and  it  cannot  be  carried  into  execution  consistently 
with  the  duty  of  the  parties  to  their  countries  respectively  while- 
the  war  lasts,  in  such  case  it  should  not  be  dissolved,  but  only  sus-i 
pended.  But  if  it  can  be  carried  into  execution,  notwith  standings 
the  war^  without  conflicting  with  the  obligation  of  allegiance  of '^ 
either  party,  it  wiU  be  neither  dissolved  nor  suspended. 

In  the  very  case  we  are  commenting  on,  the  contract,  which  war 
the  subject  of  the  suit,  was  made  during  the  war  between  aliens 
enefnies;  and  there  is  not,  I  think,  a  sentence  in  the  opinion  of  the' 
chancellor,  or  in  the  cases  he  reviews,  in  conflict  with  the  distinctionf 
I  have  taken.  On  page  471,  he  cites  the  case  of  Ex  parte  Bouss^ 
nmker,  13  Yes.  71,  which  supports  it  Ho  says  the  lord  chancellor^ 
having  had  occasion  to  notice  this  subject,  observed,  "  that  a  deb# 
ilrising  from  a  contract  with  an  alien  enemy  could  not  possibly* 
stand ;  for  the  contract  would  be  void.  But  if  the  two  nations  were^ 
at  peace  at  the  date  of  the  contract,  it  being  originally  good,  upon 
the  return  of  peace  the  right  to  sue  would  survive." 
•  Chancellor  Kekt,  commenting  on  this  decision  of  Lord  Chancellor 
Ebskii^e,  says :  *'  The  chancellor  here  very  clearly  and  accurately 
marks  the  distinction  between  debts  contracted  before  and  after  the 
commencement  of  the  war;  and  he  holds  the  latter  to  be  absolutely 
fcid.**    And  in  the  latter  case  of  Buchanan  v.  Curry,  19  Johna 
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137y  when  this  elaborate  review  of  the  cases  on  this  subject  was 
fresh  in  the  chancellor's  memory,  he  enforced  an  execatory  contract 
made  and  partly  executed  before  the  war,  between  citizens  of  the 
two  countries  respectiyely  which  afterward  became  inyolved  is 
war.  The  performance  of  the  contract  was  completed,  pendetUe 
heUOy  by  one  of  the  parties  with  the  agent  of  the  otiier^  who  resided 
in  the  same  country  with  the  former.  And  the  performance  with 
the  agent  was  held  good  and  binding  on  the  other  party,  who  wa» 
an  alien  enemy,  residing  in  the  enemy's  country.  But  the  chancel- 
lor said :  '^  If  such  a  contract  had  been  entered  into  during  the  war; 
it  would  haye  been  illegal  and  yoid.^'  And  again:  '^It  is  not 
unlawful  to  pay  debts,  or  perform  contracts  to  alien  enemies,  if  the 
|)ayment  be  made,  or  the  duty  be  performed,  in  one  country." 

This  is  a  much  stronger  case  than  that  In  that  there  was 
nothing  in  the  contract  or  law  to  limit  the  performance  to  the 
State,  or  to  the  local  agent;  in  this  there  is.  In  that  there  would 
haye  been  no  forfeiture,  or  serious  loss  to  the  party,  by  dissolving 
the  contract ;  in  this  there  would  be  a  cruel  forfeiture  to  one  party, 
and  no  loss,  but  a  great  gain,  to  the  other.  In  that  case  the  act 
done  was  in  discharge  of  an  obligation  which  might  have  been  sus- 
pended without  loss;  this,  the  performance  of  a  condition  to  save  a 
forfeiture.  In  that  case,  the  party  could  not  enforce  his  contract  by 
suit,  pendente  helio  ;  in  this  he  could.  It  was  held  in  that  case,  that 
''the  rule  is  founded  in  public  policy,  which  forbids  during  war, 
that  money  or  other  resources  shall  be  transported,  so  as  to  aid  or 
strengthen  our  enemies.  The  crime  consists  in  ectparting  the  money 
or  property,  or  placing  it  in  the  power  of  the  enemj ;  not  in  deliver- 
ing to  an  alien  enemy,  or  his  agent  residing  here,  under  the  control 
of  our  government"  The  principle  of  that  case  is  not  in  conflict 
with  the  cases  relied  upon  by  the  company's  counsel,  but  clearly 
takes  this  case  out  of  the  rule  applied  in  those  cases ;  and  the 
decision,  it  seems  to  me,  is  a  complete  refutation  of  the  argument 
of  plaintiff's  counsel,  that  the  war  was  a  revocation  of  the  agency 
in  this  case ;  a  point  upon  which  much  stress  was  laid,  and  which  I 
will  now  consider  further. 

In  Clarke  v.  Morey,  10  Johns.  70,  Kekt,  Oh.  J.,  says :  **  It  is  even 
held,  if  aliens  are  ordered  away  in  consequence  of  the  war,  they  are 
still  entitled  to  leave  a  power  of  attorney,  and  to  collect  their  debts 
by  suit."  In  King  v.  ffansofiy  4  Call,  259,  Hanson,  a  native  of  Eng- 
land, came  to  Petersburg  several  years  before  the  war  of  the  rcvolu- 
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tion.  After  the  declaration  of  independence  he  refused  to  take  the 
4>ath  of  allegiance  to  Virginiay  and  returned  to  England.  Before 
leaying,  he  appointed  Atkinson  &  Taylor  his  attorneys  in  fact,  to 
make  sale  of  his  house  and  lot  in  Petersburg.  His  attorneys  made 
sale  of  it  in  1778,  for  £1,000,  for  which  they  took  the  bond  of  the 
purchaser,  payable  on  demand*  After  the  war  Hanson  returned 
4Uid  brought  suit,  on  the  bond  given  to  his  agents,  for  the  purchase^ 
money,  and  this  court  affirmed  the  judgment  of  the  court  below,  so 
iSar  as  it  gave  validity  to  the  execution  of  the  power  by  the  agents, 
4uid  enforced  the  bond,  with  interest  The  only  ground  upon  which 
interest  could  have  been  allowed  was,  that  the  creditor  had  an  agent 
liere,  to  whom  payment  could  have  been  made.  In  the  case  of 
Mmtseax  v.  Urquhart,  19  La.  485,  it  was  held  that  the  agency 
was  not  ^*  dissolved,  or  even  suspended,  by  the  occurrence  of  the  late 
^ar.'*  In  Denniston  v.  Imbriey  3  Wash.  C.  0.  396, 403,  the  court  say : 
■^  The  last  question  respects  interest  during  the  war.  We  think  that 
if  the  alien  enemy  has  an  agent  in  the  United  States,  or  if  the 
plaintiff  himself  was  in  the  United  States,  and  either  of  these  facts 
'known  to  the  debtor,  interest  ought  not  to  abate."  "  The  debtor 
4night  have  paid  his  debt,  either  to  the  creditor,  or  his  agent  in  thif 
oounary,  without  the  danger  of  violating  his  duty  or  the  laws  of  the 
land."*  This  case  re-affirms  the  principle  decided  by  the  same  courts 
*B  Conn  et  oLy.  Penn  et  oLy  1  Pet  G.  G.  496.  The  principle  of  these 
•cases  18  settled  by  the  highest  court  in  the  land,  in  the  recent  case  of 
Ward  V.  Smith,  7  WalL  447|  452.  Mr.  Justice  Field,  delivering  the 
opinion  of  the  courts  says:  ^^The  objection  that  the  bonds  did  not 
•draw  interest,  pending  the  civil  war,  is  not  tenable.  The  defendant. 
Ward,  who  purchased  the  land,  was  the  principal  debtor,  and  he 
^resided  within  the  lines  of  Union  forces,  and  the  bonds  were  there 
payable.''  (The  creditor  lived  within  the  confederate  lines.) 
"^When  an  agent  appointed  to  receive  the  money  resides  in  the 
«ime  jurisdiction  with  the  debtor,  the  latter  cannot  justify  his 
refusal  to  pay  the  demand,  and,  of  course,  the  interest  which  it 
heara  It  does  not  follow  that  the  agent,  if  he  receive  the  money, 
will  violate  the  law  by  remitting  it  to  his  alien  principal  Nor  can 
the  rule  apply  when  one  of  several  joint  debtors  resides  in  the  same 
<x>untry  with  the  creditor,  or  with  the  known  agent  of  the  creditor.** 
These  cases,  and  others  which  might  be  cited  to  the  same  effect, 
«re  not  limited  in  their  application  to  contracts  wholly  executed* 
And  I  am  unable  to  perceive  why  it  should  not  be  applicable  to  oui 
Vol-— IIL  80 
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case  as  well  as  to  an  executed  contract  The  only  act^  to  be  done 
by  the  assured  were  to  pay  money  to  the  agent  at  stated  periods ; 
and  the  only  thing  to  be  done  by  the  company,  through  their  agent, 
iras  to  giye  a  receipt  for  the  money  so  paid,  until  after  the  death  of 
William  S.  Warwick.  And  we  have  seen  that,  eyen  in  that  event, 
it  was  not  necessary  for  the  assured  to  go  out  of  the  State  to  enforce 
his  contract  against  the  insurers,  for  the  policy,  even  by  suit  Now, 
it  seems  to  mo,  that,  if  there  is  any  difference  between  this  case  and 
an  executed  contract,  it  is  in  favor  of  this  case;  for  these  payments 
were  not  necessary  to  be  made  in  discharge  of  debt,  which  could  be 
done,  and  perhaps  as  well  done,  after  the  war ;  but  they  were  neces- 
sary to  be  done  in  the  performance  of  a  condition,  to  prevent  a  for«* 
feiture,  and  the  payments  were  made  at  the  place  where,  and  to  the 
agent  to  whom,  the  contract  required  them  to  be  made. 

As  to  the  form  of  the  receipt,  and  that  it  should  be  signed  by  an 
officer  of  the  company,  that  was  prescribed  by  the  company  as  the 
kind  of  evidence  which  it  required  of  the  payments,  it  could  not 
change  the  law  of  the  contract,  which  authorized  payment  to  bei 
made  to  the  agent,  and,  I  think  I  have  shown,  was  not  so  intended. 
The  obligation  of  the  assured,  by  his  contract,  was  to  pay  to  the 
agent ;  and  this  requisition  was  not  in  conflict  with  that  obligatioii. 
To  say  that  the  company  could  withhold  these  printed  receipts  on 
the  day  of  payment,  would  be  to  say  that  they  could  reftise  to 
receive  payment,  and  thereby  release  themselves  from  the  obliga- 
tion of  the  policy,  and  subject  the  assured  to  a  forfeiture,  without 
any  default  of  his,  of  all  tiie  premiums  he  had  paid,  a  conclusion 
against  which  the  moral  sense  of  mankind  would  revolt  I  hold, 
then,  if,  on  the  day  and  place  when  and  where  payment  was  to  be 
made,  the  assured  offered  to  pay  to  the  agent,  who  had  not  been 
provided  with  the  printed  receipts,  the  company  will  be  presumed 
to  have  waived  that  requisition,  and  a  payment  to  the  agent  with- 
out them  would  be  good,  and  a  sufficient  compliance  with  the  con- 
tract ^ 

But  it  is  contended  that,  by  the  letter  of  May  SO,  1861,  the 
agency  was  revoked.  I  do  not  tiiink  so.  On  the  contrary,  it  evi- 
dently recognizes  a  continuing  agency.  It  authorizes  the  agent  to' 
adjust  difficulties  as  to  policies  in  a  certain  way,  and  requests,  ^'if' 
this  does  not  meet  yoUr  views,  let  us  know  what  you  would  advise.'* 
If  the  instruction  must  be  construed,  that  the  premium  should  be 
paid  u:  New  York  city,  and  not  in  Richmond,  I  think  it  is  clear 
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that  they  had  no  rights  under  the  contract^  to  impose  such  a  con- 
dition. And  we  find  in  their  next  letter  they  say, "  most  be  paid 
here  or  by  draft  on  this  city.**  Again  they  say,  "we  wrote  yon  on 
dOth  May  las V'  etc ;  ^*  renewals  to  be  paid  here,  or  by  draft  on  this 
city."  And  thns  their  agent  seems  to  have  understood  their  letter 
of  30th  May,  for  he  receiyed  payment  of  the  premium  on  the  23d 
July,  1861,  and  on  the  same  day  wrote  to  them  to  send  the  printed 
receipt.  And  again,  on  the  5th  of  August  following,  he  wrote  to 
them :  '^  I  wrote  you  on  the  23d  ultimo,  requesting  you  to  send  me 
the  company's  printed  receipt  for  Mr.  Gorbin  Warwick's  premium 
on  policy  No.  4758,  and  have  not  heard  from  you;  as  soon  as  Igst 
the  receipt  I  taitt  make  the  remittance  to  youJ* 

While  this  company  had  no  authority,  under  the  contract,  to 
change  the  place  of  payment,  they  had  undoubtedly  the  right  to 
refuse  payment  in  confederate  money,  and  to  require  it  to  be  made 
by  draft  on  New  York  or  in  New  York  funds.  This  their  agent 
was  prepared  to  do.  But  in  their  letter  of  6th  of  August,  although 
they  acknowledge  that,  in  their  letter  of  May  30th,  they  had 
anthorized  payment  of  the  premium  to  be  made  by  draft  on  New 
York,  they  refused  or  failed  to  inclose  the  printed  receipt  By 
neglecting  or  refusing  to  send  the  printed  receipt  to  their  agent,  as 
requested,  they  &iled  to  receive  the  draft,  which  would  have  been 
remitted  to  them  upon  its  receipt  And  this  being  their  last  com* 
municatibn  to  him  during  the  war,  he  did  not  remit  to  them  the 
draft,  but  held  it  until  probably  1863,  when  it  was  taken  fi'om  him 
under  the  sequestration  act  It  was  the  implied  refusal  of  the  com- 
pany, therefbre,  to  receive  payment  firom  their  agent  in  the  mode 
prescribed  by  themselves,  which  prevented  the  remittance  being 
made.  And,  if  it  is  a  loss  to  them,  they  have  nobody  to  blame  but 
themselves.  •  It  was  certainly  not  the  fault  of  the  assured,  who  had 
honestly  paid  it  in  the  kind  of  funds  which  they  required,  and  it 
would  be  unjust  to  require  him  to  pay  it  again. 

In  all  their  correspondence  with  their  agent,  I  do  not  find  an 
intimation  of  a  purpose  to  revoke  his  agency.  And  under  the  act 
of  assembly,  which  is  to  be  read  as  a  part  of  their  contract,  they 
could  not,  until  they  appointed  another  agent  in  his  place.  Were 
they  relieved  firom  this  obligation  by  the  war?  Or  could  their  fail- 
ure to  have  an  agent  here  to  receive  payment  of  the  premiuuis 
release  them  trom.  the  obligation  of  the  policy,  or  entitle  them  to  a 
forfeiture?    It  seems  to  me  that  both  these  questions  must  be 
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imswered  in  the  negative,  and  that  they  could  not  avail  them* 
selves  of  their  own  disability  for  such  a  purpose.  But  they  are 
questions  which  do  not  arise  in  this  case,  inasmuch  as  there  had 
been  no  revocation  of  the  agency  of  Macmurdo. 

In  their  letters  they  express  a  disposition  to  act  liberally  toward 
their  southern  policy  holders.  In  this  they  may  have  been  sincere. 
But  their  failure  to  send  the  printed  receipt  to  their  agent,  when 
requested,  to  enable  him  to  remit  them  a  check  upon  New  York,  as 
they  required,  in  payment  of  the  premium,  which  he  informed  them 
had  been  received,  does  not  show  a  disposition  to  afford  any  facility 
to  the  assured  to  fulfill  the  condition  of  his  policy.  If  the  receipt 
had  been  sent  and  lost  they  could  not  have  sustained  any  loss  by  its 
miscarriage.  But  the  probability  is,  it  would  have  reached  its  desti- 
nation, as  did  their  letters  both  ways,  and  that  they  would  have 
received  a  draft  from  their  faithful  agent,  on  New  York,  for  the 
premium.  It  is  impossible  to  shut  our  eyes  to  the  fact  that  the 
company  was  largely  interested  in  defeating  these  policies;  and  con- 
siderations of  that  sort  may  have  had  more  influence  upon  their 
conduct  than  a  desire  to  promote  the  interests  of  their  policy 
holders.  I  am  well  satisfied  that,  in  this  case,  they  might  Live 
received  the  premiums  fix>m  the  assured  in  New  Yord  fjinds,  if  diey 
had  been  very  desirous  to  receive  them.  At  any  rate  their  agent, 
in  receiving  payment  of  the  premium  for  1861,  in  a  draft  on  New 
York,  did  not  violate  his  instructions;  and  in  refusing  to  receive 
that  for  1862  at  Bichmond,  if  he  acted  under  instructions,  they 
were  instructionB  which  the  company  had  no  right  to  give.  I  am, 
therefore,  of  opinion  to  affirm  the  judgment 

Judgmmii  affirmed^ 

Ohbistiak,  J.,  and  Mokoure,  P.  J.,  dissented. 

Hon.-  99%UMnmm^,hiUirnaWmalIJf€Aa»itrc^^ 
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QiuuLS,  appellant,  y.  The  Ooxtntt  ov  DoTrGi.A& 

(B  N«?.STJ 
Gold  amiraet  — pajfmerU  in  noie$  under  praUM — waker. 

n»  Iwlden  of  oertain  gold  wairants  accepted  payment  thoToof  in  treasarjr 
Botee  Qnder  protest,  and  surrendered  ihe  warrants.  HM,  that  the  payees 
eoold  not  afterward  reooyer  the  difference  between  the  valne  of  the  notes 
and  gold  coin. 

AcnoK  on  a  gold  contract.  The  fiusts  are  stated  in  the  opinioni 
\t  thecoort 

ClayUm  d  Davtes,  for  appellants. 

Clarie  d  Wetts^  for  respondents. 

Lewis,  0.  J.  In  the  year  1865  the  plaintiffs  entered  into  a  con* 
tract  with  the  proper  authorities  of  Douglas  county  to  erect  a  courts 
house  for  the  sum  of  $18,500,  to  be  paid  in  gold  or  silver  coin  of 
the  United  States.  The  building  was  completed  in  accordance 
with  agreement,  accepted  by  the  county,  and  warrants  upon  the 
building  fund  were  duly  issued  to  the  plaintiffs  for  the  full  sum  (lu& 
them,  several  of  which  were  paid  in  coin.  About  half  the  entire 
amount,  however,  was  paid  in  treasury  notes,  the  plaintiffs  protest- 
ing against  payment  in  that  currency,  but  accepting  the  money 
and  surrendering  their  warrants. 
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This  action  is  now  bronghi -to,  recover  the  sum  of  14,000, 
claimed  to  be  the  difference  between  the  yalue  of  the  treasury 
notes  paid  and  gold  or  silyer  coin,  which  the  contract  called  for. 
The  question  is  raised  upon  general  demurrer,  whether,  upon  these 
facts,  the  plaintiffs  are  entitled  to  recoyer.  The  court  below  held 
not,  and  our  conclusion  is,  th^  decision  is  correct  That  in  the 
market  there  is  a  difference  in  value  between '  treasury  notes  and 
gold  and  silver.  And  in  all  cases  where  the  act  of  congress  has  not 
ordained  otherwise  the  courts  will,  in  enforcing  the  rights  of  con- 
tracting parties,  recognize  that  difference,  are  propositions  which 
need  in  no  wise  be  questioned  in  this  case ;.  nor  will  it  be  denied  by 
counsel  for  appellants,  that  for  the  discharge  of  debts,  where  the 
parties  have  not  stipulated  for  payment  in  any  particular  kind  of 
money,  dollars  in  treasufy  notes  are  the  equivalent  of  dollars  in  gold 
or  sQver.  Where  the  parties  to  a  contract  have  designated  the 
kind  of  money  to  be  paid,  this  court  has  held  that  such  contract 
may  be  specifically  enforced  by  a  judgment  in  the  kind  of  dollars 
agreed  to  be  paid ;  without,  however,  holding  that  even  in  such 
case  a  foliar  in  treasury  notes  is  not  equal  to  a  dollar  in  coin,  but 
simply  that  the  contract  between  parties  in  such  cases  may  be 
enforced  according  to  its  letter.  But  where  parties  make  no  distino- 
tion  between  the  different  currencies,  the  courts  are  compelled  to 
treat  them  as  equal  for  the  payment  of  all  private  debts.  Ilence,  if 
nothing  were  said  between  the  parties  in  this  case  as  to  the  kind  of 
money  to  be  paid,  a  payment  of  the  stipulated  sum  in  greenbacks 
would  unquestionably  be  held  a  complete  satisfaction  of  the  con- 
tract, and  no  action  could,  after  the  acceptance  of  such  money,  be 
maintained  to  recover  the  difference  in  value  between  it  and  any 
other  kind  of  money.  Is  the  case  different  when,  as  in  this  case, 
the  creditor  accepts  treasury  notes  at  par,  in  payment  of  a  contract 
calling  for  coin  ?  We  think  not  As  already  stated,  all  debts  may 
be  discharged  in  treasury  notes,  at  their  par  value,  where  the  parties 
have  not  contracted  for  a  different  currency.  Where  is  the  differ- 
ence in  principle,  if  they  contract  for  the  payment  of  one  kind,  but  the 
creditor  afterward  accepts  the  other,  the  debtor  tendering  it  as  the 
equivalent  of  the  currency  agreed  to  be  paid  ?  In  the  first  case  the 
equality  of  the  currencies  is  acknowledged  at  the  time  of  entering 
into  the  contract;  in  the  latter,  when  the  depreciated  money  is 
Si(*ce]  ted  in  the  execution  of  it 

Ac  the  right  to  recover  coin  in  payment  of  a  debt  depends  enttiely 
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apon  the  action  and  contract  of  the  parties,  the  creditor  who  accepts 
treasury  notes  at  their  par  y^ue,  in  payment  of  a  debt  payable  in 
coin,  is  precisely  in  the  same  position  as  if  he  had  not  contracted 
for  coin  in  the  first  instance*  The  defendant  tendered  treasury 
notes  in  satisfaction  of  the  warrants,  which  were  surrendered,  aud 
thus  the  contract  between  the  parties  was  completely  executed. 
Not,  it  is  true,  according  to  its  letter  or  spirit;  but  the  plaintiffs 
accepted  a  performance  by  the  defendant  different  in  character  froih 
what  the  contract  called  for.  Was  not  this  a  complete  waiyer  of 
their  right  to  subsequently  claim  damages  for  the  failure  to  perform, 
in  accordance  with  the  contract  ?  This  is  not  like  the  case  of  an 
acceptance  of  a  part  of  a'debt  in  satisfBU^tion  of  the  whole.  In  that 
case  it  might  be  said  there  was  no  consideration  for  the  agreement  to 
relinquish  what  remained,  and,  therefore,  the  balance  might  be  recov* 
ered,  notwithstanding  the  agreement  to  the  contrary.  But  here  the 
law  made  gold  and  treasury  notes  the  equivalent  for  the  payment  of 
this  debt,  unless  the  parties  stipulated  otherwise.  They  did  at  first 
so  stipulate,  and  the  payment  might  haye  been  enforced  in  gold ; 
but  the  subsequent  acceptance  of  treasury  notes,  the  defendant  ten  - 
dering  them  in  satis&ction  of  the  contract,  places  the  plaintiffb 
in  a  position  that,  they  are  estopped  to  deny  that  the  contract  was 
fully  complied  with«  We  take  it  to  be  law  that  the  acceptance  of  a 
performance  differing  from  that  contracted  for  will  estop  the  party 
80  accepting  from  afterward  taking  advantage  of  the  failure  to  per- 
form  in  accordance  with  the  contract  Such  is  the  position  occupied 
by  the  plaintifBi. 

The  defendant  did  not  agree  that  the  notes  should  be  taken  at 
their  actual  value  in  the  market,  but  tendered  them  in  full  satis&Cr 
tion  of  the  claim  against  it  Upon  what  principle,  then,  can  it  be 
held  that  the  plaintiffs  could  accept  and  retain  them  at  a  value  not 
assented  to  by  the  defendant,  and  recover  the  difference  in  value 
between  them  and  gold  ?  If  the  plaintiff's  did  not  deem  the  pay- 
ment in  treasury  notes  a  fulfillment  of  the  contract,  it  was  then 
iheir  duty  to  reject  them  entirely  and  seek  their  remedy,  if  any  they 
had,  on  the  contract  That  they  protested  against  payment  in  paper 
places  them  in  no  better  position  than  if  nothing  had  been  said  bj 
them,  as  they  afterward  voluntarily  accepted  it  They  protested 
with  the  tongue,  but  assented  by  their  acts. 

JudgmetU  affirmid. 
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Pbogiob  y.  Jbistkings^  appellant 

(eN«?.88.) 

AqwMrian  righU'^cMruetion$ —  if^urjf  to  prapertif  oftoM. 

▲  dim  was  ooiuitnicted  on  a  stream  in  a  manner  in  no  wise  ii^nrioas  or  preju- 
dicial, at  the  time  of  its  erection,  to  a  mill  owner  aboTe ;  but,  bj  reason  of 
the  onnsual  and  unprecedented  inflow  of  waters  from  the  working  of  mines- 
located  on  the  stream  above  the  mill,  the  obstruction  became  so  great  as  to> 
preyent  the  regular  and  efficient  operation  of  the  milL  HM,  that  the 
owner  of  the  dam  was  not  responsible  for  thtf  injury  thus  occasionedf  and 
that  an  ii^unction  would  not  lie  compelling  him  to  lower  the  dauL 

iKJXTNCTioisr  to  restrain  the  continuance  of  a  dam  at  such  a. 
height  as  to  interfere  with  the  ojieration  of  a  mill  aboye.  The 
fifccts  are  stated  in  the  opinion  of  the  court 

Hittyer^  Wodd  dt  Deal,  for  appellant 

Henry  K.  MitcheU,  for  respondent 

Lewis,  0.  J*  Ist  ^  In  the  year  1865  the  plaintiff  oonstmoted  a. 
water  mill  upon  Six  Mile  Gafion,  the  motive  power  of  the  same^ 
being  the  water  of  the  stream  of  said  cafion,  condncted  therefrom  hj 
a  ditch  leading  from  a  point  above  the  mill  to  the  said  water-wheeL 
After  passing  over  said  wheel,  the  water  fell  into  the  channel  of 
said  stream,  and  passed  on  down  the  same,  there  being  sufficient 
fall  from  the  bottom  of  the  wheel  to  the  channel,  and  fh>m  there 
down  sufficient  grade  to  the  channel,  to  enable  the  water  leaving 
the  wheel  to  pass  off  freely,  and  without  obstructing  the  working- 
of  the  same.  As  to  the  defendant,  the  plaintiff  was  the  prior  appro- 
priator  of  the  water  privilege  to  the  extent  above  mentioned,  ai\d  he 
has  since  done  nothing  by  which  he  has  lost  any  of  the  rights  so* 
acquired,  or  diminished  their  extent'' 

2.  ^  Subsequently  to  the  acquisition  of  plaintiff's  rights,  and  in 
October,  1867,  the  defendant  constructed  a  dam  across  the  channel* 
of  said  stream,  at  a  point  about  one  hundred  and  fifty-five  feet 
below  the  wheel  of  plaintiff,  and  below  and  east  of  the  east  line  of 
plaintiff's  land,  together  with  a  waste  way,  flume  and  ditch,  for  the- 
purpose  of  furnishing  water  power  for  certain  works  of  defendant 
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j)elow.  At  the  time  of  constructing  said  dam,  the  defendant  was 
fully  apprised  of  the  prior  rights  of  phuntiff,  and  was  expressly  noti- 
fied by  him  not  to  obstruct  the  same  in  any  numner  to  interfere  with 
those  rights." 

3d.  ^  The  effect  of  the  construction  of  defendant's  dam  was  to 
cause  the  sediment  coming  down  said  stream  to  gather  above  the 
dam  to  the  level  of  the  bottom  of  the  ditch  leading  from  the  same, 
and  to  cause  the  water  of  the  stream  to  set  back  toward  plaintifTs 
wheely  upon  the  same  level,  and  thus  diminish  very  materially  the 
grade  of  the  channel  below  said  wheel.  But,  at  the  time  of  its  con* 
struction,  it  did  not  so  back  the  water  or  sediment,  or  diminish  the 
grade  as  to  prevent  the  free  flow  of  the  water  from  plaintiff's  wheel, 
and  did  not  at  all  interfere  with  the  working  of  the  same.'' 

4th.  ^^  The  dam  so  constructed  by  defendant  has  not  since  been 
altered  in  height,  and  there  has  been  no  alteration  of  the  level  or 
altitude  of  the  flume,  and  ditch  leading  from  the  same.  During 
the  latter  part  of  the  year  1867,  the  whole  of  the  year  1868,  and  up 

to  the day  of  June,  1869,  the  works  of  defendant  below  did 

not  in  any  manner  obstruct  or  interfere  with  the  free  flow  of  the 
water  from  plaintiff's  wheel,  which  was  in  use  during  all  said  period, 
or  in  any  manner  obstruct  or  interfere  with  the  working  of  said 
wheel ;  and  had  the  waters  of  said  stream  continued  to  flow  down 
to  the  said  works  of  plaintiff  and  defendant  in  their  natural  state 
and  condition  in  which  they  did  run  and  flow  down  to  the  same  at 
the  time  of  defendant's  appropriation,  and  during  the  period  afore- 
said, up  to  the day  of  June,  1869,  the  said  works  of  defendant 

Would  not  materially  have  interfered  with  the  workings  of  plaintiff's 
wheel,  or  the  free  flow  of  the  water  therefrom." 

5th.  ^  About  the day  of  June,  1869,  certain  parties  who  were 

in  the  possession  of  mining  claims  along  the  channel  of  said  stream, 
aboTe  the  works  of  both  plaintiff  and  defendant,  adopted  a  new 
mode  of  working  their  claims,  and  of  using  the  waters  of  the  stream 
in  the  working  thereof.  They  had  theretofore  so  used  the  waters 
as  to  permit  the  same  to  flow  down  naturally  and  regularly,  and  the 
change  consisted  in  penning  the  water  up  for  longer  or  shorter 
periods,  in  reservoirs  constructed  for  that  purpose,  and  then  per- 
mitting ihe  same  to  escape  suddenly  and  in  large  quantities,  and 
pass  down  the  stream  with  a  flood.  The  effect  of  this  was  to  carry 
flown,  by  the  power  of  the  floods  of  water  so  disdharged,  hu^ge 
•mounts  of  tailings  and  sediment,  collected  in  said  reservoirs  and 
Vol.  m— 31. 
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lying  in  the  channel  of  said  stream,  to  the  works  of  defendanti  and 
tiiereby  fill  np  his  dam  above  the  ordinary  level  of  discharge,  and 
to  cause  the  same  to  accumulate  in  masses  above  said  works  as  fiu 
back  as  the  wheel  of  plaintiff,  and  to  cause  the  back  water  and  sedi* 
ment  to  obstruct  the  free  flow  of  water  from  the  wheel  of  plaintiff, 
and  prevent  the  regular  and  efficient  working  thereof." 

6th.  "  Had  it  not  been  for  the  acts  above  mentioned,  the  works 
of  defendant  would  not  haye  materially  interfered  with  the  working- 
of  plaintiff's  wheel;  and  on  the  other  hand,  had  it  not  been  for  the 
works  of  the  defendant  the  acts  of  said  miners  would  haye  done  no. 
injury  to  the  plaintiff;  and  the  grade  of  the  channel  below  said 
wheel,  if  left  in  the  condition  in  which  it  was  prior  to  the  constmc-t 
tion  of  defendant's  dam  and  ditch,  would  haye  been  sufficient  to 
discharge  freely  all  the  water  and  sediment  coming  down  said 
stream,  notwithstanding  the  irregular  flow  thereof." 

Upon  these  facts  found  by  the  court  below,  a  decree  was  rendered 
enjoining  the  defendant  from  continuing  his  aam  at  such  a  height 
ilB  in  any  manner  to  interfere  with  or  retard  the  reyolutions  cr 
workings  of  the  plaintiff's  water-wheel  attached  to  the  mill  and 
buildings  mentioned  in  the  complaint  The  defendant  appeals. 
:  But  one  question  is  presented  by  the  record,  or  need  be  considered 
by  the  courts  namely:  Oan  a  dam  erected  on  a  stream  in  a  manner 
m  nowise  injurious  or  prejudicial  at  the  time  of  its  erection  to  a 
mill  owner  aboye,  but  which,  by  reason  of  circumstances  happening 
subsequently,  and  which  could  not  haye  been  anticipated  at  the 
time,  operating  in  connection  with  it,  and  so  causing  the  water  to 
flow  back  upon  the  mill  above,  be  held  such  obstruction  as  to 
authorize  its  abatement,  or  justify  a  recovery  of  damages  against  the 
person  so  building  the  dam  for  injury  thus  occasioned?  We  think 
not  Priority  of  appropriation,  where  no  other  title  exists,  undoubt- 
edly gives  the  better  right  And  the  rights  of  all  subsequent 
appropriators  are  subject  to  his  who  is  flrst  in  time.  But  others 
coming  on  the  stream  subsequently  may  appropriate  and  acquire  a 
right  to  the  surplus  or  residuum,  so  the  rights  of  each  successive 
person  appropriating  water  from  a  stream  are  subordinate  to  all 
those  previously  acquired,  and  the  rights  of  each  are  to  be  deterr 
mined  by  the  condition  of  things  at  the  time  he  makes  his  appropria- 
tion. So  far  is  this  rule  carried  that  those  who  were  prior  to  hin^ 
can  in  no  way  change  or  extend  their  use  to  his  prejudice/ but  are 
limited  to  the  rights  enjoyed'  by  them  when  he  secured  his.    Nor 
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has  any  one  the  right  to  do  any  thing  which  will,  in  the  natural  or 
probable  oonrae  of  things,  cnrtail  or  interfere  with  the  prior  acquired 
rights  of  those  either  above  or  below  him  on  the  same  stream. 

The  subsequent  appropriator  only  acquires  what  has  not  been 
■eoured  by  those  prior  to  him'  in  time.  But  what  he  does  thus 
secure  is  as  absolute  and  perfect,  and  free  from  any  right  of  others 
to  interfere  with  it»  as  the  rights  of  those  before  him  are  secure  from 
interference  by  him.  Upon  what  principle,  then,  can  it  be  held  that 
he  is  responsible  for  injuries  resulting  to  the  prior  appropriators, 
occasioned  not  immediately  by  his  acts  of  appropriation,  but  by 
unforeseen  and  fortuitous  circumstances  happening  afker  his  appro- 
priation, and  acting  in  connection  with  the  means  employed  by  him 
to  appropriate  the  surplus  water  P 

Here  the  defendant  had  the  undoubted  right  to  make  use  of  all 
the  water  flowing  from  the  plaintiff's  mill,  and  to  build  a  dam  or 
employ  any  other  means  of  appropriation  not  prejudicial  to  the 
rights  of  the  plaintiff  But  at  the  time  Jennings  buUt  his  dam  it 
did  not  in  any  way  interfere  with  the  right  of  Proctor,  nor  is  it 
(daimed  that  in  the  ordinary  course  of  things  it  would  haye  done  so, 
or  that  it  could  haye  been  anticipated  that  the  immediate  cause  of 
the  injury  would  have  occurred.  Under  such  circumstances,  the  law, 
we  think,  does  not  hold  the  defendant  liable,  nor  adjudge  his  dam 
•uch  an  obstruction  or  nuisance  as  may  be  abated. 
.  The  Inhabitant  of  China  y.  Smthwich  et  al.,  3  Fair£  ^8,  was 
an  action  on  the  case  brought  to  recoyer  damages  for  an  injury  done 
to  the  plaintifi'  bridge  at  the  head  of  twelve-mile  pond,  raised,  as 
it  was  alleged,  by  the  defendants  at  the  outlet  of  the  pond.  It  ap^ 
peared  that  the  defendants  built  the  dam  at  the  point  designated, 
and  thereby  raised  a  head  of  water,  but  not  so  high  as  to  flow  or 
injure  the  bridge  of  plaintifb.  Afterward,  however,  by  heavy  rains 
and  a  violent  storm  of  wind  the  waters  were  thrown  upon  the 
bridge,  and  it  was  destroyed.  The  court  held  the  defendants  not 
liable,  saying:  ^'The  jury  found  that  the  head  of  water  raised  by 
the  defendants'  dam  was  not,  at  the  period  complained  of,  high 
enough  to  flow  the  plaintiffs'  bridge  or  do  damage  thereta  Its 
erection,  then,  was  a  lawfril  act,  not  in  itself  calculated  to  do  any 
injury  to  the  plaintiffs.  Their  loss  was  occasioned,  as  the  jury  have 
found,  by  great  rains,  or  by  the  violence  of  the  wind.  If  the  dam 
had  not  nused  the  water  to  a  certain  height,  the  rain  or  the  wind 
superadded  might  not  have  done  the  damage.    It  may  have  been 
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one,  then,  of  a  series  of  causes  to  which  the  injnry  may  be  indirectly 
asoribecL  Their  connection^  however/ was  fortuitous,  and  resulted 
from  an  extraordinary  and  unusual  state  of  things.  Neither  the 
rain  nor  the  wind  was  caused  by  the  dam.  The  bridge  had  con- 
tinued unimpaired  for  a  series  of  years,  while  the  dam  was  higher 
flum  it  was  when  the  bridge  was  carried  away.  Such  an  event 
could  not»  therefore,  have  been  reasonably  calculated  upon  or  fore- 
seen. It  would  be  carrying  the  doctrine  of  liability  to  a  most 
unreasonable  length  to  run  up  a  succession  of  causes  and  hold  each 
responsible  for  what  followed,  especially  where  the  connection  was 
casual  and  unexpected,  as  it  was  here,  and  where  that  which  is 
attempted  to  be  charged  was  in  itself  innocent  The  law  gives  no 
encouragement  to  speculations  of  this  sort  It  rejects  them  at  once. 
Hence,  the  legal  maxim :  Causa  propinqua  turn  remota  tpeetaiur. 

*  *  *  If  there  had  been  no  dam,  the  injury  might  not  have 
happened;  but  the  defendant  had  the  right  to  erect  it,  and  that 
without  being  held  answerable  for  remote  and  unforeseen  causes.'' 

Again,  the  same  rule  is  thus  laid  down  in  BeU  v.  McCliniock,  9 
Watts,  119 :  '^  When  the  plaintiff  erected  his  dun,  he  was  bound  to 
notice  not  only  its  effects  at  the  time,  but  its  effects  at  all  seasons 
as  welL  In  this  stream,  as  well  as  all  other  large  streams  which  fisdl 
into  the  Alleghany  river,  there  are  regular  freshets  or  floods  which 
jik'ell  the  volume  of  water,  and  thereby  enable  the  inhabitants  to 
laft  down  the  river  the  various  products  of  the  country.  They  are 
expected  with  considerable  certainty  at  fixed  times  and  seasons.  It 
Was  the  duty  of  the  plaintiff  with  reference  to  this,  which  is  at 
least  of  yearly  occurrence,  to  calculate  the  immediate  probable 
effects  the  dam  would  have  at  all  seasons  of  the  year  on  the  property 
of  his  neighbors  above  as  weU  as  below  his  erection.  A  neglect  to 
use  the  necessary  precaution,  or  a  miscalculation  of  its  effects, 
where  it  works  an  injury  to  another,  may  be  compensated  in  dam- 
ages. But  where  the  injury  arises  from  some  cause  out  of  the  ordin^ 
ary  course,  from  some  unusual  cause,  as,  for  instance,  fix>m  a  flood 
or  fireshet  such  as  has  been  described  by  the  witnesses,  the  owner  of 
the  dam  is  not  liable  to  damages.  It  is  damnum  absque  injuria. 
They  are  not  such  accidents  as  ordinary  foresight  or  prudence  can 
guard  against,  and  for  this  reason  a  distinction  has  been  taken  as 
to  the  liability  of  the  party.**  See  also  AngeU  on  Water  Oourses, 
§  347,  et  seq. 

By  the  rule  adopted  in  these  cases,  which  seems  not  only  a  cor- 
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r^t  bat  just  one,  it  was  incoinbent  on  the  defendant  to  80  erect  hit 
dam  that  it  would  do  no  injury  to  the  plaintiff,  either  under  the 
then  existing  circumstanoeSy  or  such  as  might  be  anticipated  to 
happen  in  the  future ;  but  he  was  not  required  to  go  further^  nor 
where  he  has  used  such  precaution  is  he  liable  for  injuries  resulting 
ftom  causes  which  could  not  be  foreseen  in  conjunction  with  his 
dam.    Such  is  the  result  of  the  rule  when  applied  to  this  case. 

That  he  could  not  have  foreseen  or  anticipated  the  new  mode  of. 
working  the  mines  aboye  himself  and  plaintiff  is  a  self-eyident 
proposition,  if,  as  found  by  the  court  below,  it  were  in  fi^t  a  new 
process. 

The  decree  must  be  yacated.    It  is  so  ordered. 


JoHHBOK  Y.  Wblls,  Faboo  ft  Oc,  appellants. 

(hmwMn  earri&r^  ii^uriei  to  poirnnffer^^meoiure  ^damagu, 

la  an  aetion  against  a  oommon  carrier  for  injnriee  snstained  by  a  passenger 
an  Instruction  allowing  the  Jury,  in  estimating  damages,  to  consider  the 
"  eharacter  ^  of  the  plaintiff,  or  Ids  "  pain  of  mind  "  aside  and  d&rtinet  froia 
his  bodily  snfibring,  is  error. 

AcTiOK  to  recover  for  injuries  sustained  by  a  passenger  in  conse* 
quence  of  the  upsetting  of  a  stage  coach*  The  principal  point  in 
the  case  is  in  reference  to  the  charge  to  the  jury,  which  is  set  forth 
in  the  opinion  of  the  court 

Oarbmr  d  Thornton  and  A.  0.  Ettis,  for  appellants. 

Th/omoB  P.  Hdwletf,  for  respondent,  cited  FairehUd  y.  OoL  Stag§ 
Oo^  13  CaL  601 ;  Ransom  v.  N.  r.  £  Erie  R.  R.  Co.y  16  N.  Y.  416; 
Morse  y.  Auburn  £  8.  R.  R.  Co.,  10  Barb.  623 ;  Curtis  y.  Rochester 
£&R  RCo^ii.  291 ;  18  N.  T.  542 ;  Willianis  y.  VanderbiU,  28 
id.  224 ;  Canning  y.  InhaMtantSy  etc.,  1  Oush.  452,  in  support  of 
the  position  that  pain  of  mind  may  be  considered  in  estimating 
damages  for  injuries  sustained  by  passengers. 
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WHiTiLAJr,  J.  It  is  niged  that  ^  the  erroneotts  charge  of  a  judge 
haying  no  bearing  on  the  iasnee  should  he  disregarded  on  a  motioii 
for  new  trial,''  and  ^  the  giving  of  an  instruction  inapplicable  to  the 
eyidence  is  not  a  &tal  error  for  which  a  new  trial  wfll  be  granted.** 
Within  proper  bounds,  and  in  cases  perfectly  clear,  these  prbposi* 
tions  are  true,  but  they  do  not  touch  this  case,  as  will  be  seen  by 
the  recital  of  the  instruction  complained  o^  which  was  yital  to  the 
case,  and,  if  wrong,  must  necessarily  have  misled  the  jury.  Here 
it  is: 

«In  estimating  damages,  the  jury  should  take  into  consideration 
the  bodily  suffering  of  the  plaintiff,  his  pain  of  mind,  his  character 
and  his  business^  also  all  exj^enses,  if  any,  incurred  on  account  of 
the  injuries  he  reoeiyed,  and  the  employment  of  physicians,  and 
nurses,  medicines  and  board,  and  also  whether  the  injuries  are  likely 
to  be  permanent^ 

The  law  is  well  settled  that,  in  an  action  like  the  present,  a  plaintiff 
may  recover  for  bodily  suffering;  though  were  it  a  new  question, 
it  may  well  be  doubted  whether  any  satisfiustory  reason  could  be 
given  for  the  rule,  upon  the  received  theory  of  the  action,  which  is 
purely  compensation  for  the  injury;  as  it  is  difScult  to  conceive 
how  bodily  pain  or  suffering  can  be  estimated  in  dollars  and  cents. 
Such,  however,  is  the  undoubted  rule  upon  authority. 

Omitting  the  words,  '^his  pain  of  mind,  his  character,^  the 
remainder^of  the  instruction  states  the  law  correctly,  and  was  appli- 
cable to  the  pleadings  and  evidence  in  this  case.  Whether  ^ese 
words  should  have  been  used  is  the  question  here,  as  they  present 
two  distinct  elements  of  danger  for  the  consideration  of  the  jury, 
and  must  be  supposed  to  have  influenced  the  amount  of  the  ver- 
dict more  or  less — how  much  or  how  litUe  it  is  impossible  to  telL 

Of  course,  there  can  be  no  bodily  suffering  without  pain  of  mindf 
and  to  that  extent  pain  of  mind  is  a  proper  subject  for  compensa- 
tion ;  but  in  such  consideration  there  is  no  subdivision.  The  prop- 
osition here  is,  that,  as  a  distinct  and  separate  cause  of  damage^ 
such  pain  may  be  estimated.  In  the  authorities  there  is  an  appa- 
rent conftision,  but  more  apparent  than  real.  Mr.  Matvb  says: 
'*  Pain  and  suffering  undergone  by  the  plaintiff  are  also  a  ground 
of  damage.*'  Mayne  on  the  Law  of  Dam.  264.  This  Ian* 
gnage  is  very  general,  and  the  only  citation  in  its  support  is  the 
case  of  Blake  v.  Midland  Railway  Co.,  18  Q.  B.  Ill ;  A.  ft  E. 
1 10.    That  action  was  brought  by  a  widow  on  the  death  of  hei 
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husband,  and  CoLEBiDGB,  J.,  deciding  that  in  snoh  a  case  mental 
anguish  could  not  be  considered,  utters  the  following  dicftum: 
^^  When  an  action  is  brought  by  an  individual  for  a  personal  wrong; 
the  jury  in  assessing  the  damages  can  with  little  difScnlty  award 
him  a  solaHum  for  his  mental  sufferings  alone,  with  an  indemnity 
for  his  pecuniary  loss."  This  decides  nothing,  although  the  dictum 
of  a  wise  judge. 

The  rule  is  stated  in  a  recent  work  as  follows :  ^  In  an  action  for 
negligent  injury  to  the  person  of  the  plaintiff  he  may  recorer  .'''  '^ 
a  fair  compensation  for  the  physical  and  mental  suffering  caused  by 
the  injury.'*  Upon  the  word  "  mental "  is  this  note :  "  The  jury  in 
estimating  the  damages  may  take  into  consideration  the  anxiety 
and  mental  suffering  of  the  plaintiff  at  the  time  of  the  occurrence 
of  the  injury,  naturally  incident  to  the  risk  and  danger  of  the  occa- 
sion.'* '^  The  mental  suffering  and  anxiety  caused  by  the  apprehen- 
sion of  danger,  or  by  efforts  to  escape  from  the  consequences  of  the 
injury,  may  be  considered  by  the  jury.''  Shear.  &  Bed.  on  Neg. 
662,  663,  §  606.  To  maintain  these  propositions,  three  cases  are 
cited,  two  from  Oonnecticut  and  one  from  Massachusetts. 

The  case  of  Masters  v.  WarreUy  27  Conn.  293,  is  simply  affirma^ 
toiy  of  8eger  v.  BuriAamsted,  22  id.  298,  so  it  will  be  sufficient 
to  quote  the  language  of  the  latter,  which  is  to  this  effect:  **  Such 
actual  injury  is  not  confined  to  the  wounds  and  bruises  upon  his 
body,  but  extends  to  his  mental  suffering.  His  mind  is  no  less  a 
part  of  his  person  than  his  body ;  and  the  sufferings  of  the  former 
are  oftentimes  more  acute  and  also  more  lasting  than  of  the  latter. 
Indeed,  the  sufferings  of  each  frequently ^  if  not  usutdly,  are  {act  f) 
reciprocally  on  the  other.  The  dismay  and  consequent  shock  to  the 
feelings  which  is  produced  by  the  danger  attending  a  personal  injury, 
not  only  aggravate  it,  but  are  frequently  so  appalling  as  to  suspend 
the  reason  and  disable  a  person  from  warding  it  off;  and  to  say  that 
it  does  not  enter  into  the  character  and  extent  of  the  actual  injury,' 
and  form  a  part  of  it,  would  be  an  affront  to  common  sense. 

In  the  Massachusetts  case,  Metcalf,  J.,  says:  '^The  argument  for 
the  defendant  assumes  that  the  plaintiff  sustained  no  injury  in  his 
person  within  the  meaning  of  the  statute,  but  merely  incuned  risk 
and  peril  which  caused  fright  and  mental  suffering.  If  siLch  were 
the  fact,  the  verdict  would  be  contrary  to  law.  But  we  must  snp-' 
pose  that  the  jury,  under  the  instruction  given  to  them,  found  tliat 
the  plaintiff  received  an  injury  in  his  person — a  bodily  injury — 
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and  that  they  did  not  return  their  verdict  for  damages  snstaiiied^ 
by  mere  mental  suffering,  caused  by  the  risk  and  peril  which  h^ 
mcurred..  And  though  that  bodily  injury  may  have  been  Tery 
small,  yet  if  it  was  a  ground  of  action  within  the  statute,  and 
caused  mental  suffering  to  the  plaintiff,  that  suffering  was  a  part  of 
the  injury  for  which  he  was  entitled  to  damages."  Oannifig  ▼, 
WiUiamstowny  1  Gush.  452. 

Upon  a  close  examination  of  the  facts  and  full  opinion  in  the 
cases  cited,  it  will  appear  that  the  mental  suffering  allowed  for 
therein  was  that  preceding  and  at  the  time  of  the  injury.  So  that 
they  do  not  go  so  &r,  nor  make  the  allowance  so  general,  as  the 
instruction  in  the  present  case ;  but  even  thus  restricted,  they  intro* 
duoe  an  element  dangerous,  because  purely  imaginative.  How  can 
such  damages  be  estimated  in  money  ?  The  mental  agony  of  a 
timid  woman  would  be  entirely  different  from  that  of  a  bold  man. 
No  two  cases  could  be  weighed  in  like  scales.  To  properly  estimate 
such  a  cause  of  dams^,  the  door  must  oe  opened  to  the  realms  of 
philosophy,  physiology  and  psychology.  Again,  the  cases  do  not 
cohere.  Connecticut  says  the  ^^  mind  is  no  less  a  part  of  the  person 
than  th>)  body;"  and  hence  there  need  be  no  bodily  injury  to  allow 
a  recovery,  but  Massachusetts  says,  there  must  be  some  bodily  injury 
upon  which  to  base  the  action. 

As  the  object  here  is  to  trace  this  rule,  if  rule  there  be,  allowing 
damages  for  mental  pain,  and  to  ascertain,  if  possible,  its  basis,  and 
to  consider  if  that  be  sound;  note  in  this  connection  that  the  Hon* 
IsAAO  T.  Bedfield,  in  a  work  equally  recent,  states  the  rule  thus: 
"  But  it  has  always  been  held  in  this  country,  that  the  bodily  pain 
and  suffering  caused  by  an  injury  for  which  one  party  is  legally 
entitled  to  claim  compensation  of  the  other,  were  Intimate  ele- 
ments, to  be  proved  and  considered  by  the  jury  in  estimating  the 
pecuniary  compensation  which  they  shall  award,  notwithstanding 
the  difficulty  of  reducing  pain  and  pence  to  a  common  measure." 
''In  actions  against  carriers  of  passengers  for  injuries,  there  seem» 
as  we  have  said,  to  be  no  well-defined  rules  for  estimating  damagea 
It  is  a  matter  to  be  submitted  to  the  sound  discretion  and  judgment 
of  the  jury,  who  are  to  consider  the  actual  Joss  to  the  plaintiff, 
present  and  prospective,  which  is  the  very  lowest  amount  they  will 
feel  justified  in  giving  in  any  case.  Beyond  this,  any  rule  for  dam- 
ages must  be  regarded  as  more  or  less  terra  tncognitaJ^*  Bedf.  on 
(Jarr.,  §§  431,  433. 
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'Bete,  it  wiU  be  seen,  the  author  ignores  mental  pain  as  any  sepa- 
fate  and  distinct  element  of  damage.  He  reiterates  the  same  doc- 
trine In  another  work.    Bedf.  on  the  Law  of  Bailw.  222. 

Mr.  SsDOWiCK  says :  ^*  The  damages  for  a  peraonal  mjnry  in  cases 
of  .simple  trespass,  free  from  malice,  or  of  simple  negligence  (where 
the  rule  seems  to  be  the  same),  should,  as  far  as  a  money  standard  is 
i^plicable,  be  such  as  to  compensate  the  injured  party  for  such  loss 
of  time,  medicine  and  other  expenses,  physical  pain,  and  as  it  seems 
also  mental  distress,  as  are  fairly  and  reasonably  the  plain  conse* 
quence  to  him  of  the  injury."  «  *  «  <<  xhe  latter  element  of  com- 
pensation is  very  clearly  justified  by  the  decisions  in  the  State  of 
Oonnecticut,  which  hold  tiiat  the  plaintiff  is  entitled  to  a  pecuniary 
equivalent  for  the  apprehensions  and  anguish  of  mind  naturally 
excited  by  the  risk  and  danger  at  the  time  of  the  injury.^'  Segar 
T.  Barkhamsted,  22  Conn.  200;  Masters  v.  Ibwn  of  Warren,  27 
id.  293 ;  Lawrence  v.  Hdusatonic  R.  R  Co.,  29  id.  390. 

So  also  in  Maine.  Mason  t.  The  Inhabitants  of  BUstoorth,  32 
Me.  271.  And  in  OaUfomia.  FairchOd  t.  Cal.  Stage  Co.,  13  GaL 
599.  So  in  a  very  late  case  the  supreme  court  of  the  United  States 
say,  that  in  these  actions  ^  there  can  be  no  fixed  measure  of  compen- 
sation for  the  pain  and  anguish  of  body  and  mind,  nor  for  the  loss 
of  time  and  care  in  business,  or  the  permanent  injury  to  health  and 
body.''  lUinois  Central  B.  B.  Co.  y.  Barron,  5  Wall.  90 ;  Sedg.  on 
Dam*  648,  note.  It  will  be  seen  that  the  author  takes  the  same 
▼iew  of  the  scope  of  the  Oonnecticut  cases  as  has  been  hereinbefore 
•expressed. 

The  Maine  case  does  not  sustain  the  text,  as  Howard,  J.,  there 
aays:  ''The  jury  were  instructed  that,  in  their  assessment  of  the 
damage,  they  should  compensate  the  plaintiff  for  his  suffering  of 
bodily  pain.  We  coi^der  that  ruling  to  be  correct,  and  that  it 
is  in  harmony  with  the  decisions  in  this  and  in  other  States,  and 
that  it  is  now  the  settled  doctrine.''  VerriU  t.  Minot,  31  Me. 
899.  Teni^et,  J. :  '*  It  has  been  settled  in  VerriU  y.  Minot,  that 
such  an  allowance  is  proper."  The  objection  was  that  ^  the  instruc- 
tion that  the  jury  should  compensate  for  bodily  pain  was  erroneous" 

Turning  to  VerriU  r.  Minot,  we  find  the  same  state  of  facts ;  the 
objection  being  that  ''the  bodily  pain  was  not  a  legitimate  item  of 
diunage.  There  is  no  standard  to  compute  by!  The  allowance  of  ~t 
arose  from  assimilating  the  suffering  to  that  in  slander."  To  which 
the  court  replies:  "The  statute  allows  a  recoyery  for  'bodilj 
Vol,  IIL— 32 
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iigary/  That  is  something  else  than  loss  of  time  and  expenses* 
Pain  is  a  part  of  bodily  injury  inherent  in  it  Thongh  difScnlt  to 
admeasure  and  assess^  the  injured  party  is  entitled  to  recover  for  it 
It  must  be  confided  to  the  sound  discretion  of  the  jury."  Thus  it 
appears  that  the  rule  in  Maine  is  precisely  the  same  as  intimated 
heretofore  in  this  decision. 

.  In  FairchUd  v.  CaL  Stage  Co.,  18  Gal.  599,  this  important  ques- 
tion is  thus  curtly  settled :  "  The  fourth  instruction  is  objected  to 
because  it  asserts  that  the  plaintiff,  if  entitled  to  recovery  may 
recover  damages  for  'mental  anguish.'  We  cannot  see  why  com* 
pensation  should  not  as  well  be  given  for  pain  of  mind,  as  pain 
of  body."  Counsel  in  the  case,  in  support  of  the  instruction,  dte 
only  the  oft-repeated  case  of  22  Oonnecticut 

In  the  supreme  court  of  the  United  States,  it  is  said  argumenta- 
tively  solely,  in  an  action  for  damages  in  the  death  of  a  party,  that, 
**  if  the  suit  is  brought  by  the  party,  there  can  be  no  fixed  measure 
of  compensation  for  the  pain  and  anguish. of  body  and  mind,  nor 
for  the  loss  of  time  and  care  in  business^  or  the  permanent  injury  to 
health  and  body."    B.  R.  Co.  v.  Barron,  5  WaL  90. 

When  it  appears,  as  has  been  shown,  that  the  author's  text 
depends  entirely  upon  a  dictum  of  the  supreme  court  of  the  United 
States  and  the  cases  from  Connecticut,  it  is  not  surprising  that  he 
guardedly  says:  ''And  as  it  seems  also  mental  distress : "  there  is  nd 
warrant  for  putting  it  any  stronger,  if  so  strongly. 

Counsel  for  respondent  in  support  of  the  instruction,  cites  some 
of  the  cases  ahready  referred  to,  and  several  others,  none  of  which, 
however,  even  apparently  support  the  point  under  discussion  except 
that  of  Bansom  v.  Th$  N.  T.  di  Brie  B.  B.  Co.,  15  N.  Y.  416,  and 
there  the  question  did  not  apse,  as  will  be  seen  by  reference  to  the 
instruction,  which  was,  that  **  the  plaintiff  was  entitled  to  recover 
the  necessary  expenses  he  had  incurred  for  nursing  and  medical  aid^ 
for  the  bodily  pain  and  suffering  resulting  fix>m  the  injuries,"  *  *  * 
and  the  exception  was,  "  to  that  part  of  the  change  in  which  the 
judge  stated  that  the  jury  might  award  damages  to  the  plaintiff 
for  his  bodily  pain  and  suffering."  The  case  m  10  Barbour,  rehed 
on  by  the  court  in  15  New  York,  and  by  counsel  in  this  case,  is 
certainly  against  their  position,  for  the  court  there  says,  "exemplary 
oi  punitory  damages,  or  smart  money,  as  they  are  sometimes  called, 
aie  given  by  way  of  punishment  for  intentional  wrong,  and  to 
operate  as  an  example  to  others.    The  law  in  such  cases  looks 
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beyond  the  act  and  its  injariouQ  oonsequenoes  to  the  motives,  and 
metes  ont  its  punishment  to  that  also. .  .In  snch  cases,  the  compen- 
sation for  the  actual  pecuniary  damage  is  rather  subsidiary  and 
mcidental.  There  the  mental  suffering,  the  injured  feelings,  the 
sense  of  injustice,  of  wrong  or  insult  on  the  part  of  the  sufferer, 
enter  largely  into  the  account,  and  the  measure  of  justice  is  gradu* 
ated  by  that  of  the  offender's  turpitude.  Here  tiie  damages  are 
strictly  compensatory  for  the  actual  injury,  of  which  the  bodily 
pain  and  suffering  were  an  essential  part  Nothing  was  authorized 
to  be  allowed  by  way  of  punishment  or  example  in  reference  to. 
motives,  or  by  way  of  compensation  for  the  trouble  of  seeking- 
redress.^  Morse  v.  Auburn  Jk  Syracuse  R.  R.  Co^  10  Barb.  625.- 
Here  the  rule  is  correctiy  stated  as  laid  down  by  Oreenleafl  ^'In- 
juries to  the  person  or  to  the  reputation  consist  in  the  pain 
inflicted,  whether  bodily  or  mental,  and  in  the  expenses  and  loss  of  > 
property  which  they  occasion.  The  jury,  therefore,  in  the  estima- 
tion of  damages,  are  to  consider,  not  only  thd  direct  expenses 
incurred  by  the  plaintiff  but  the  loss  of  his  time,  his  bodily  suffer- 
ings, and,  if  the  injury  was  wiUfbl,  his  mental  agony  also.''  2 
GreenL  Ev.,  §  367. 

It  is  safe  to  say  that  no  well-considered  case  can  be  found  to 
support  the  instruction  in  the  present  Where  damages  have  been 
aDowed  for  mental  pain  as  an  element  of  damage  distinct  from 
bodily  suffering,  it  will  be  found  that  it  was  for  mental  agony  at  the 
time  of  the  accident,  and  the  authority  to  support  that  allowance 
is  so  slight  that  it  is  unsafe  to  follow. 

Many  cases  will  be  found  where  language  has  been  used  seem- 
ingly warranting  the  instruction  under  consideration ;  but  upon  a 
carefpl  review  it  will  be  seen  that  the  expressions  either  were  purely 
diot%  or  else  were  unwarranted  by  the  facts  or  law  given  the  jury, 
or  were  uttered  upon  the  theory  that  something  other  than  com- 
pensation should  be  recovered. 

Look  at  the  cases  (and  in  those  before  cited,  with  those  now  to 
be,  all  are  included  which  a  tolerably  extended  examination  has 
been  able  to  find) :  The  California  case  has  already  been  noticed ; 
a  similar  one  exists  in  Maryland.  In  response  to  an  objection 
to  an  instruction,  directing  the  jury  in  estimating  plaintiff's  dam- 
ages to  consider  ''the  physical  and  mental  suffering  he  sustained  by 
such  injury,"  the  court  says :  ''  There  was  no  error  in  the  instruc- 
tion given  under  the  plaintiff's  third  prayer."     Only  that,  and 
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nothing  more  I .  And  in  the  same  opinion  the  section  of  Oreenleaf 
just  quoted  is  cited  with  approvily  the  court  ignoring  or  overlook- 
ing in  its  decision  the  word  '^willfuL^' .  ^ockUm  v.  Frey^  4  GilL 
406. 

In  PennsylTania^  the  instruction  of  the  court  of  common  pleas 
was  that  '^tiie  pain  and  personal  afBiction  incident  to  the  injury 
were  to  be  compensated  in  damages;"  and  the  supreme  court  says: 
''It  is  undoubtedly  true  that»  in  some  actions  for  personal  injuries, 
juries  in  estimating  the  damages  are  to  take  into  consideration  the 
personal  suffering  caused  by  the  wrong.''  So  are  the  decisions.  In 
cases  of  libel  or  slander,  of  willful  torts  to  the  person,  and  in  eases 
of  negligence  other  than  those  that  are  breaches  of  contract^  in 
oases  of  negligence  which  causes  a  personal  injury,  it  has  often  been 
held  that  a  jury  may  take  into  consideration  the  bodily  and  mental 
pain  attendant  on  the  injury. 

It  must  be  admitted  tiiat  it  is  no  more  possible  to  determine  the 
pecuniary  yalue  of  pain,  in  this  dass  of  cases,  than  in  such  a  one  as 
we  now  have  before  us.  But  such  actions  are  not  remedies  sought 
for  broken  contracts.  The  wrongs  complained  of  bear  a  nearer 
resemblance  to  a  public  offense.  In  assessing  damages  in  such 
actions,  juries  are  always  allowed  a  laiger  license  than  in  actions  on 
contracts,  and  with  some  reason.  In  this  State,  at  least,  it  seems  to 
be  the  doctrine,  that  the  circumstances  attending  such  injuries  may 
warrant  an  assessment  of  damages  beyond  those  that  are  merely 
compensatory.  It  might  well  be,  therefore,  that  a  different  rule 
should  be  applied  to  them  from  that  which  should  be  implied  in 
suits  in  broken  contracts.  Yet  it  is  not  to  be  denied  that  the 
authorities  recognize  no  such  difference.  In  this  State,  the  question 
has  never  directly  arisen ;  but  I  know  of  no  decision  anywhere,  that 
a  passenger  personally  injured  by  the  neglect  of  a  carrier  to  trans- 
port him  safely  has  been  denied  compensation  for  the  pain  caused 
by  the  injury.  Such  compensation  is  denied  to  one  who  sues  for 
injury  to  his  relative  rights ;  but  the  immediate  sufferer  has  been 
held  entitled  to  it,  whenever  the  question  has  been  raised.  And 
that  such  is  the  law  is  shown  by  tiie  precedents.  Ghitty,  in  the 
second  volume  of  his  work  on  Pleading,  page  647,  gives  the  form 
of  a  declaration  by  a  passenger  against  the  owners  of  a  stage  coach 
for  overloading  and  improperly  driving  it,  whereby  the  coach 
was  overturned  and  the  plaintiff's  leg  was  broken.  In  each  of 
4ie  courts  the  great  pain  of  the  plaintiff  is  laid  as  a  substantial 
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iigary.  And  so  far  as  any  decisions  of  the  English  coarts  are  to  be 
found  upon  this  subject^  they  reoogniase  the  right  of  a  plaintiff  to 
damages  for  such  a  cause.  In  Theobald  y.  Th$  Railway  Passenger 
Assurance  Co^  E.  Ik  &  Eq.  432,  where  it  appeared  that  the  defend- 
•nt  had  undertaken  to  pay  a  reasonable  compensation  for  any  per- 
Bonal  injury  reeeiTed  while  traveling  in  a  railway  car,  it  was  held  by 
the  court  of  exchequer  that  the  expense,  pain  and  loss  of  the  plain- 
tiff were  propw  subjects,  and  the  only  proper  subjects,  to  be  con- 
sidered in  assessing  the  damages.  In  Morse  t.  The  Auburn  di 
Syracuse  R.  B.  Oo^  10  Barb.  621,  and  in  Ourtis  t.  The  Rochester 
d  Syracuse  R.  R.  Oo^  id.  283,  it  was  decided  that,  in  actions  against 
passenger  carriers  for  negligence  resulting  in  personal  hurts,  bodily 
pain  and  suffering  are  part  and  parcel  of  the  injury,  for  which  the 
injured  party  is  as  much  entitled  to  compensation  in  damages  as  for 
the  losp  of  time  and  the  outlay  of  money. 

These  cases  were  reriewed  by  th^  court  of  appeals  in  Ransom  r. 
The  New  York  J  Brie  R.  R.  Co.,  16  N.  Y.  (1  Smith)  415,  before 
noticed,  and  the  doctrine  asserted  in  them  re-asserteJ.  I  do  not 
find  that  it  has  been  even  doubted  in  any  court  Juries  are 
required  to  estimate,  in  the  best  way  they  can,  what  is  a  just  recom- 
pense for  pain  suffered.  Though  we  have  no  decisions  hi  this  State, 
we  have  dicta  of  judges  sufiScient  to  indicate  the  same  opinion  of 
the  law. 

In  Laing  t.  Oolderj  8  Barr.  479,  which  was  an  action  against  a 
passenger  carrier  for  negligence,  whereby  the  plaintiff's  arm  was 
broken  while  he  was  trayeling  in  a  railroad  car.  Judge  Bell,  in 
delivering  the  opinion  of  this  court,  remarked  that  'injuries  to  the 
person  consist  in  the  pain  suffered,  bodily  or  mental,  and  in  the 
expenses  and  loss  of  property  they  occasion.  In  estimating  dam- 
ages, the  jury  may  consider,  not  only  the  direct  expenses  incurred  by 
the  plaintifl^  but  the  loss  of  his  time,  the  bodily  suffering  endured, 
and  any  incurable  hurt  inflicted,  for  these  may  be  classed  among 
necessary  results.''  A  similar  remark  was  made  by  the  present 
chief  justice,  in  Pennsylvania  R.  R.  Oo.  v.  KMy,  7  Oasey,  379. 
Some  of  these  cases  recognize  the  difSculty  of  applying  a  pecuniary 
balm  to  suffering,  but  deny  that  this  furnishes  any  reason  why  it 
should  not  be  done.  It  must,  therefore,  be  considered  as  a  rule  of 
law,  that,  in  actions  for  personal  injuries  sustained  by  a  passenger  in 
conspquenoe  of  the  negligence  of  a  passenger  carrier,  plaintiffs  are 
entitled  to  recover  pecuniary  compensation  for  pain  suffered,  and 
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that  jaries  in  aasessing  damages  may  oonsider  that  as  an  element 
Pennsylvania  H.  R.  Co.  t.  Allen^  53  Penn.  276. 

With  the  final  conclusion  of  this  opinion  no  fiftnlt  is  to  be  found* 
Such  is  undoubtedly  the  law;  but  all  that  is  therein  said  about 
mental  suffering  as  a  distinct  element  of  damages  is  uncalled  for  by 
the  case;  based  upon  the  idea  of  punishment  to  defendant,  rather 
than  compensation  to  the  plaintiff,  a  rule  unknown  to  the  law  in 
actions  of  the  kind  considered,  and  the  authorities  cited  do  not  sus- 
tain the  position  taken.  This  is  evident  on  reading  the  quotation 
as  to  the  citations  in  the  English  case  and  in  those  from  New  York. 
In  Laing  v.  Colder,  the  dictum  of  Judge  Bell  is  not  included  in  the 
rule  he  lays  down,  which  is  correct;  and  the  natural  conclusion  is> 
that  he  did  not  mean  to  specify  mental  pain  disconnected  with 
physical  suffering  as  a  separate  element  of  damage. 

The  remark  made  by  Judge  Woodwabd  in  7  Casey  was,  that  ^it 
was  proper  for  the  jury  to  understand  that  the  sufferings  endured 
by  the  boy,  and  the  disfiguration  of  his  form,  and  whateyer  was 
merely  personal  to  him,  should  not  enter  into  the  estimate  of  the 
ikthei^s  damages,  because  for  this  the  son  would  have  a  right  if 
action.''  There  is  no  doubt  about  the  proposition,  but  how  it  servei 
to  sustain  the  idea  that  mental,  suffering  may  be  distinctively 
allowed  for  is  diiScult  to  see. 

The  rule  as  laid  down  in  Laing  v.  Colder,  8  Barr.,  is  substantially 
the  one  universally  followed.  Probably  the  desire  to  afford  ftdl  re- 
lief to  plaintiff  has  occasioned  the  somewhat  lax  expressions  which 
may  be  noticed  in  the  cases  quoted  as  to  mental  suflbring.  The 
desire  is  laudable,  but  the  means  suggested  for  its  accomplishment 
are  entirely  too  speculative.  It  is  difSoult  to  estimate  by  any 
pecuniary  standard  bodily  pain ;  how  much  more  so  to  weigh  the 
sufferings  of  the  mind,  as  distinct  therefrom. 

In  the  case  of  Theobald  v.  RaUway  Paesengerff  Assurance  Com* 
pany,  referred  to  in  Pennsylvania  R.  R.  Co.  v.  AUen,  just  quoted, 
Ch.  B.  Pollock  says:  ^^  A  jury  most  certainly  have  a  right  to  give 
compensation  for  bodily  suffering  unintentionally  inflicted;  but 
'when  I  was  at  the  bar  I  nover  made  a  claim  in  respect  of  it,  for  I 
look  on  it,  not  so  much  as  a  means  of  compensating  the  injured 
person,  as  of  damaging  the  opposite  party.'' 

Though  unacknowledged,  it  is  not  improbable  that  some  idea  of 
punishment  to  defendants  prompted  the  first  allowance  of  damages 
for  bodily  suffering  in  cases  of  mere  negligence,  as  it  seems  impossi- 
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ble  to  saj  aa  a  bald  propositiopL  that  such  suffering  can  be  compensa- 
ted by  money ;  but  however  the  rule  originated,  it  existSy  and  in  tl^eae 
timeSy  when  traveling  is  so  much  a  constituent  part  of  living,  it  is 
perhaps  practically  well  that  it  is  so,  for  the  pocket  nerve  is  a  very 
sensitive  one,  and  prospect  of  heavy  damages  will  undoubtedly  do 
much  to  prevent  carelessness  on  the  piurt  Of  passenger  carriers.  Bat 
evil  must  follow  an  attempt  to  introduce  such  a  distinct  element  as 
that  claimed  in  this  case,  which  pertains  so  entirely  to  the  sentimen- 
tal, and  opens  the  door  to  considerations  absolutely  imaginative  and 
conjectural,  dependent  upon  conditions  and  circumstances  which 
seldoni,  if  ever,  could  be  brought  within  the  proper  province  of  &  jury. 

Such  evil  result  has  been  produced,  perhaps  by  this  very  cause,  in 
Pennsylvania^,  where  the  legislature  has  enacted  that  no  damages 
shall  be  recovered  against  railroad  companies  for  personal  injuries, 
except  such  as  have  been  pecuniarily  sustained,  and  then  not  to  ex- 
ceed $3,000.  Fancy  daniages  and  absurd  ahd  unjust  legislation 
become  not  unnaturally  correlative. 

This  is  the  first  case  arising  in  this  Static  where  it  has  become 
necessary  to  fix  a  rule  of  damages  in  actions  for  personal  injuiy 
caused  by  negligence  of  a  passenger  carrier.  It  is  well  to  start  from 
the  ancient  landmarn,  and  to  remember  that  all  damage  to  be  re- 
covered in  such  oases  is  strictly  compensatory;  that  while  it  maj 
be  possible  to  compensate  bodily  pain,  and  so  much  of  mentid 
floffering  as  may  be  indivisibly  connected  therewith  (and  thia  rathcA 
on  authority  than  reason),  yet,  that  it  is  absolutely  impossible  to 
measure  mental  agony  by  money,  and  that  no  established  rule 
autboritativdy  conunands  such  futile  attempt;  and  consequently  it 
niust  be  held  that  so  much  of  the  instruction  given  herein  as 
allowed  the  jury  to  consider  the  plaintiff's  pain  of  mind  aside  and 
distinct  from  his  bodily  suffering  was  error. 

As  to  the  other  portion  of  the  instruction  complained  of,  which 
directed  the  jury  to  take  into  consideration  the  plaintiff's  '^  charac- 
ter,'' it  is  so  entirely  inapt  that  the  word  must  have  been 
inadvertently  used.  **  The  character  of  the  parties  is  immaterial, 
except  in  actions  for  slander,  seduction,  or  the  like,  when  it  is  nec- 
essarily involved  in  the  nature  of  the  action."    2  Greenl.  Ev.,  §  269. 

As  it  is  impossible  to  determine  what  weight  these  erroneous 
elements  had  in  producing  the  sum  of  the  verdict,  it  follows  that  it 
must  fall,  and  the  district  court  should  have  granted  a  new  trial    , 

Its  order  denying  the  same  and  the  judgment  herein  are  reversed^ 
and  tba  cause  remanded. 
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redempHan, 


li.  told  \Sm  pmniMi  to  8.,  Imt  remained  in  poeseasion,  under  a  leue  fiom  &» 
to  expire  on  the  let  of  April  following,  and  took  a  mortgage  on  the  preml- 
eee,  ^m  8.»  conditioned  for  tlie  payment  of  $4,000,  purchase-money,  on  or 
before  the  let  of  April,  being  the  date  of  the  expiiation  of  the  lease.  At 
the  expiration  of  the  lease  L.  held  over  by  virtne  of  the  mortgage,  pay- 
ment of  which  was  not  tendered  until  after  the  time  named,  and  thei^ 
refused.  Hdd^  that  a  formal  entry,  under  the  mortgage,  was  not  essential ; 
that  the  unaccepted  tender,  after  Uie  time  named  for  payment,  did  not  ter- 
minate the  estate  of  L.,  under  the  mortgage,  nor  extinguish  the  lien  thereof  ; 
and  that  L.  could  not  be  ejected. 

AcnoK  OF  EJEGTMEKT.  From  the  evidenoe,  it  appears  that  the 
defendant  in  this  action  (with  his  wife)  oonyeyed  a  tract  of  land^  in 
Warren  county^  to  the  plaintiff^  on  the  9th  of  April,  1867 ;  the  plain- 
tiff then  gaye  a  mortgage  to  the  defendant,  bearing  date  April 
1,  1867,  conditioned  for  the  payment  of  $4,000  on  or  before  the 
1st  of  April,  1868.    The  plaintiff  also  executed  a  lease  to  the  defend- 
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anty  bearing  date  April  9, 1867,  for  said  premiseSy  for  a  term  ending  Ist 
of  April,  1868,  by  which  defendant  covenanted  to  surrender  the  prem- 
ises at  said  time.  The  mortgage  was  not  paid  at  the  time  named  in 
the  condition,  and  defendant  held  over.  A  legal  tender  of  the  money 
aecnred  by  the  mortgage  was  afterward  made,  bnt  ^as  not  accepted, 
and  the  plaintiff  then  brought  this  action.  At  the  trial  the  plaintiff, 
by  his  counsel,  requested  the  court  to  find  that  the  plaintilf  was 
entitled  to  possession  by  virtue  of  the  lease,  which  was  refused.  The 
plaintiff  also  requested  the  court  to  find  that  the  tender  of  payment 
of  the  mortgage,  although  made  after  the  time  required  in  the  con- 
dition, but  before  the  commencement  of  the  action,  terminated  the 
estate  of  the  defendant  and  extinguished  the  lien  of  the  mortgage 
on  the  land,  which  request  was  refused.  The  court  did  find  the  con- 
trary of  both  these  requests,  and  gave  judgment  for  the  defendant, 
from  which  the  plaintiff  appealed. 

JaofA  VanaUa,  for  appellant 

J.  &  Shipmafiy  for  respondent 

Depue,  J.  The  bills  of  exception  sealed  at  the  trial  raised  two 
<]nestions:  First,  whether  the  defendant,  being  the  tenant  of 
premises  ander  the  plaintiff,  could,  at  the  expiration  of  his  lease, 
make  title  under  his  mortgage  without  first  yielding  and  surrender- 
ing the  possession  to  tlie  plaintiff;  and,  second,  whether  a  tender 
by  the  mortgagor  of  the  money  secured  by  a  mortgage,  which  is  not 
accepted  by  the  mortgagee,  made  after  the  day  of  pa3rment  named 
in  the  condition,  terminates  the  estate  of  the  mortgagee  in  the  mort- 
gaged premises,  and  extinguishes  the  lien  of  the  mortgage  on  the 
land. 

The  general  rule  is,  that  a  jierson  who  is  in  possession  of  premises 
wilt  not  be  permitted  to  dispute  the  title  of  the  landlord  under 
whom  he  entered.  ' 

The  facts  of  this  case  do  not  bring  it  within  the  principle  of  this 
rule.  The  deed  of  conveyance  made  by  the  defendant  to  the  plain- 
tiff, the  mortgage  from  the  latter  to  the  former,  and  the  lease  between 
the  parties,  are  all  parts  of  the  same  transaction. 

By  the  lease,  the  defendant  became  entitled  to  the  possession  of 
the  premises  until  the  1st  day  of  April,  1868,  when  the  mortgags 
money  becitme  due,  and  the  drfendant  became  entitled  to  enter  and 
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hold  under  his  mortgage.  The  title  of  the  defendant  nnder  Uie 
mortgage,  as  well  as  that  nnder  his  lease,  is  not  hostile  to  the  plain- 
tiff, but  is  in  recognition  of^  and  in  subordination  to,  the  title  of  the 
plaintiff,  under  which  the  defendant  was  originallj  admitted  into 
p)Sse6sion.  But  the  argument  of  the  plaintiff's  counsel  is,  that 
although  the  defendant's  title  under  his  mortgage  was  derived  fix)m 
the  plaintiff,  yet  that  the  obligation  of  the  defendant,  springing 
from  the  relation  of  the  tenancy,  was  first  to  surrender  and  yield 
up  to  his  landlord  the  possession  of  the  premises,  in  obedience  to 
his  covenant  to  surrender  at  the  expiration  of  the  term,  before  he 
was  to  be  permitted  to  assert  any  possession  under  the  mortgage. 
The  law  does  not  carry  the  fealty  of  the  tenant  to  his  landlord  to 
such  extent  The  well-settled  exceptions  to  the  general  rule  aptly 
illustrate  the  non-existence  of  any  obligation  of  this  character. 

The  tenant  may  show  that  the  title  of  the  landlord  has  expired 
by  the  efflux  of  time.  England  v.  Slade,  4  Johns.  682 ;  2  Saund.  418, 
note  cj  Jackson  v.  Rowland,  6  Wend*  666.  Or  that  pending  the  term 
he  has  sold  his  interest  Doe  v.  Watson,  2  Star.  230 ;  Doe  v.  Edwards, 
6  0.  &  P.  208.  Or  that  it  has  been  changed  by  act  of  law,  as  by 
a  sheriff's  sale.  Doe  v.  Ashmore,  2  Zab.  261.  Or  that  he  has  mort- 
gaged it  to  a  third  person.  Pope  v.  Biggs,  9  B.  &  0«  245 ;  Waison 
>.  Lane,  11  Exch.  769. 

The  covenant  to  deliver  possession  at  the  expiration  of  the  tenn 
will  not  estop  the  tenant  from  showing  that  the  titie  of  the  lessor 
has  expired.    Doe  v.  Beaton,  2  Or.,  M.  &  B.  728. 

These  changes  in  the  circumstances  of  the  landlord  with  respect 
to  his  title,  occurring  during  the  continuance  of  the  tenancy,  are 
permitted  to  affect  his  relations  with  his  tenant,  and  to  modify 
and  defeat  his  rights  as  landlord,  if  the  tenant  places  himself  under 
the  protection  of  the  disturbing  element,  by  attorning  to  the  subse- 
quently accruing  title.  This  attornment  the  tenant  may  lawfully 
make  to  any  mortgagee  after  the  right  of  the  latter  to  possession 
has  accrued  under  the  mortgage,  the  right  of  attornment  to  any 
mortgagee  after  the  mortgage  has  become  forfeited  being  excepted 
ftt)m  the  statute  forbidding  attornments  to  strangers.  Nix.  Dig. 
294,  §  14;  Stat  11  Geo.  II,  ch.  19,  §  11. 

If  the  position  contended  for  be  conceded,  this  result  will  follow : 
that  if  a  tenant^  during  the  continuance  of  his  lease,  obtain  a  new 
lease  for  the  premises  for  an  additional  term,  commencing  at  the 
expiration  of  the  term  of  his  existing  lease,  he  cannot  enter  and 
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hold  under  his  new  lease,  or  defend  an  action  of  ejectment  brought 
agaiudt  him  by  his  landlord^  unless  he  first  surrender  the  pcesession 
to  his  landlord,  and  is  by  him  re-admitted  into  the  possession. 
Under  such  circumstances  there  is  no  cessation  or  interruption  of 
the  tenant's  right  of  possession ;  and  the  effect  of  the  two  leases 
will  be  to  enlarge  his  term  until  the  expiration  of  the  new  lease. 

By  the  common  law,  a  mortgage  in  fee  created  an  immediate 
estate  in  fee-simple  in  the  mortgagee,  subject  to  be  defeated  by  the 
payment  of  the  mortgage  money  on  the  day  named  in  the  condition, 
and  the  mortgagee  might  enter  immediately  on  the  mortgaged 
premises,  and  hold  the  estate  until  the  condition  was  performed. 
In  this  State,  it  was  held  by  this  court  that  the  right  to  enter  was 
postponed,  and  the  possession  was  in  the  mortgagor,  until  the  con- 
dition was  broken  by  default  in  the  payment  of  the  mortgage 
money.  Sanderson  v.  2>e»,  ex  dem  Price,  1  Zab.  646,  note.  With 
this  modification  of  the  rights  of  the  mortgagee,  as  to  the  postpone- 
ment of  ability  to  obtain  the  possession  of  the  mortgaged  premises, 
the  nature  of  the  mortgage,  as  a  conveyance,  remains  as  it  was  at 
common  law.  By  the  concurrent  execution  and  delivery  of  the 
lease  and  the  mortgage,  a  leasehold  interest,  to  continue  until  the 
1st  day  of  April,  1868,  and  a  freehold  estate,  to  take  effect  in  posses- 
don  on  the  day  of  the  expiration  of  the  lease,  in  default  of  the  pay* 
ment  of  the  mortgage  money,  were  created  in  the  defendant 

Having  been  admitted  into  possession  under  the  lease,  a  formal 
entry  under  the  mortgage  was  not  necessary  to  vest  in  nim  the 
possession  under  it 

The  extinguishment  of  the  lien  of  the  mortgage,  by  the  unac- 
cepted tender  of  the  mortgage  money  after  the  day  named  in  the 
condition,  was  contended  for  by  the  plaintiff's  counsel  with  much 
earnestness. 

A  mortgage,  at  common  law^  is  a  conveyance  absolute  in  its  form, 
fn">nfing  an  estate  defeasible  by  the  performance  of  a  condition 
subsequent  The  estate  thus  created  was  strictly  an  estate  on  con- 
dition, and  in  a  court  of  law  was  treated  as  subject  to  be  defeated 
only  by  the  performance  of  the  condition  in  the  manner  and  at  the 
time  stipulated  for  in  the  defeasance.  If  made  on  condition  that 
the  conveyance  should  be  void  on  payment  of  a  definite  sum  of 
money  on  a  given  day,  and  the  condition  was  performed  according 
to  its  terms,  the  estate  reverted  back  to  the  mortgagor  without  any 
reconveyance,  by  the  simple  operation  of  the  condit  on.    A  tendei 
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at  the  time  and  place  and  in  the  manner  prescribed  in  the  instru- 
ment itself  was  equivalent  to  performance,  and  operated  to  deter^ 
mine  the  estate  of  the  mortgagee,  and  revest  it  in  the  mortgagor. 
Litt,  §  335 ;  Go.  Litt  207,  a;  4  Kent,  193 ;  Coote  on  Mortgages,  C ; 
MerrUt  v.  Laniberty  7  Paige,  344.  But,  when  the  condition  was  dis* 
charged  by  failure  to  comply  with  its  terms,  the  estate  of  the  morfc* 
gagee  became  absolute  in  law,  and  the  title  of  the  mortgagor  was 
completely  divested  and  gone,  and  a  reconveyance  was  necessary  to 
restore  him  to  his  original  estate.  Litt,  §  332 ;  2  Black.  Oom.  158 ; 
Coote  on  Mortgages,  9.  So  inflexibly  was  this  harsh  rule  of  the 
law  adhered  to,  that  it  was  remarked  by  a  learned  writer,  that,  if 
the  debtor  had  no  greater  mercy  shown  to  him  than  a  court  of  law 
will  allow,  the  smallest  want  of  punctuality  in  his  payment  would 
cause  him  forever  to  lose  the  estate  he  had  pledged.  Williams  on 
Beal  Prop.  333.  The  rigor  of  this  rule  was  somewhat  abated  by 
the  statute  of  7  Geo.  II,  ch.  20  (1  Evans"  Statutes,  243,  re-en- 
acted in  this  State  December  3, 1794,  Nix.  Dig.  [4th  ed.]  608),  which 
permitted  a  mortgagor,  when  an  action  was  brought  on  the  bond  or 
rejectment  on  the  mortgage,  pending  the  suit,  to  pay  to  the  mortgagee 
the  mortgage  money,  interest,  and  all  costs  expended  in  any  suit  at 
law  or  in  equity ;  or,  in  case  of  a  refusal  to  accept  the  same,  to 
bring  such  money  into  court  where  such  action  was  pending,  which 
moneys  so  paid  or  brought  into  court  were  declared  to  be  a  satisfac- 
tion and  discharge  of  such  mortgage ;  and  the  court  was  required, 
by  rule  of  court,  to  compel  the  mortgagee  to  assign,  surrender,  or 
reconvey  the  mortgaged  premises  unto  the  mortgagor,  or  to  such 
other  person  as  he  should  for  that  purpose  nominate  and  appoint 
In  cases  strictly  within  the  terms  of  this  statute  the  English  courts 
of  law  have  exercised  an  equitable  jurisdiction,  to  enforce  a  redemp- 
tion on  payment  of  the  mortgage  debt  after  default  in  payment, 
according  to  the  condition,  by  compelling  a  re-convcyance.  Except 
in  cases  within  this  statute,  the  doctrine  of  the  English  courts  is  in 
accordance  with  the  ancient  common  law,  that  at  law  a  failure  to 
pay  at  the  day  prescribed  forfeits  the  estate  of  the  mortgagor  under 
the  condition,  leaving  him  only  an  equity  of  redemption,  which 
chancery  will  lay  hold  of  and  give  effect  to,  by  compelling  a  recon- 
veyance on  equitable  term& 

In  the  United  States,  the  prevailing  doctrine  in  courts  of  law,  as 
well  as  in  courts  of  equity,  is  to  consider  the  mortgage  as  merely 
ancillary  to  the  debt,  and  to  hold  that  the  estate  of  the  mortgage  is 
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umihilated  by  the  extinguishment  of  the  debt  secured  by  it,  after 
the  day  of  payment  named  in  the  condition.  2  GreenL  Gruiscy  91, 
note  1 ;  4  Kent,  193.  In  fact,  the  latter  conclusion  will  necessarily 
foUon,  whenever  the  mortgage  is  regarded  not  as  a  common-law 
conveyance  on  condition^  but  as  a  security  for  the  debt,  the  legal 
estate  being  considered  as  subsisting  only  for  that  purpose.  In  this 
State  this  is  the  generally  received  aspect  in  which  a  mortgage  is 
r^;ardedy  as  a  mere  security  for  the  debt.  Per  Chief  Justice 
Obbbn,  in  Osborne  v.  Tunis^  1  Dutch.  651 ;  per  Justice  South- 
ard, in  Monigatnery  v.  Bruere^  1  South.  279,  whose  dissenting 
opinion  in  the  supreme  court  was  adopted  in  the  court  of  errors  in 
reversing  the  judgment  of  the  supreme  court  2  South.  865.  Con- 
■equently,  payment  after  the  day  will  convert  the  mortgagee  into  a 
trustee  of  the  legal  estate,  for  the  benefit  of  the  mortgagor.  In 
Marrison  v.  EldridgSf  2  Halst  407,  Chief  Justice  Eiitsey,  speaking 
of  payment  after  the  law-day,  says:  ^' When  the  debt  is  discharged 
according  to  law,  the  mortgagee  has  the  legal  seizin  in  trust  for 
the  mortgagor,  and  the  court  will  never  permit  the  trustee  or  those 
claiming  under  him  to  set  up  this  legal  estate  in  him  or  them,  to 
defeat  the  possession  of  the  cestui  que  trust.  This  principle  is  set- 
tled in  Armstrong  v.  Peirse^  3  Burr.  1898.  The  same  doctrine  be* 
ing  applicable  to  all  trustees,  the  court  would  not  permit  a  recovery 
upon  a  merely  formal  title,  when  the  cestui  que  trust  could  have 
compelled  a  reconveyance  immediately,  and  thus  have  acquired  the 
l^;al  title.''  The  seventh  section  of  the  act  of  June  7, 1799,  Bev. 
Laws,  463 ;  Nix.  Dig.  (4th  ed.)  611,  §  11,  which  authorizes  satisfiEM)* 
tion  to  be  entered  on  the  registry  of  the  mortgage,  in  discharge  of 
the  mortgage,  gives  a  legislative  sanction  to  this  effect  of  payment 
in  the  case  of  a  mortgage  which  has  been  recorded. 

But  a  tender,  though  it  is  equivalent  to  performance,  where  the 
question  is  whether  the  party  is  in  default,  is  not  a  satisfaction  or 
extinguishment  of  a  debt  Tender  of  the  mortgage  debt  on  the 
day  named  is  performance  of  the  condition,  and,  by  force  of  the 
terms  of  the  condition,  determines  the  estate  of  the  mortgagee,  and 
the  condition  being  complied  with,  the  land  reverts  to  the  mortga- 
gor by  the  simple  operation  of  the  condition.  The  courts  of  the 
State  of  New  York  have  given  the  same  effect  to  a  tender,  without 
payment,  after  the  day  prescribed  for  payment.  This  doctrine  was 
first  asserted  in  Jackson  t.  Crafts,  18  Johns.  110,  on  a  misapprehend* 
fiou  of  a  passage  firom  Littleton.    Litt,  §§  335,  338.    It  was  denied 
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by  the  chancellor  in  Merritt  v.  Lambert^  7  Paige,  344,  and  re-affirmed 
in  the  enpreme  court  in  Edwards  v.  The  Farmeri  Fire  Insurance 
and  Loan  Campantf,  21  Wend.  467 ;  and  in  the  court  of  errors,  in 
the  same  case  on  error,  26  id.  541 ;  and  by  the  supreme  court  in 
Amot  y.  Post,  6  Hill,  65 ;  and  again  denied  by  the  court  of  errors  in 
leyersing  the  last-mentioned  case.  Post  v.  Arnot,  2  Denio,  344^ 
Finally,  in  KartrigM  v.  Cody,  21  N.  Y.  343,  the  question  was  set  nt 
rest  in  the  courts  of  that  State  by  re*affirming  the  rule  laid  down  • 
Jackson  v.  Crafts,  and  it  seems  now  to  be  the  settled  law  in  that 
State  that  a  tender  of  the  money  due  upon  a  mortgage  at  any  time 
before  foreclosure  discharges  the  lien  without  payment,  though 
made  after  the  law-day.  I  do  not  find  that  the  rule,  as  finally 
established  in  the  courts  of  New  York,  has  been  adopted  by  the 
courts  of  any  other  State.  In  Massachusetts  the  decisions  have 
been  to  the  contrary.  Maynard  v.  Hunt,  5  Pick.  240;  Ourrier  vl 
Gale,  9  Allen,  522.  In  an  early  case  in  New  Hampshire  {Sweet  t. 
Horn,  1  N.  H.  332),  the  court  held,  under  a  statute  declaring  that 
all  real  estate  pledged  by  mortgage  might  be  redeemed  by  paying 
all  costs,  etc.,  provided  such  payment  or  performance  or  tender 
thereof  be  made  within  one  year  after  the  entry  of  the  mortgagee 
for  condition  broken,  that  tender  more  than  a  year  after  breach  of 
condition,  where  no  entry  had  been  made  by  the  mortgagee,  dis- 
charged the  lands.  In  a  subsequent  case,  the  same  court  qualified 
the  ruling  of  this  case  by  denying  this  eflTect  of  the  tender  unless 
the  money  was  brought  into  court  Bailey  v.  Metcalf,  6  N.  H.  156. 
It  may  with  safety  be  said  that  the  doctrine  of  the  New  York 
courts,  originating  in  error,  and  maintained  against  the  opinion  of 
some  of  the  most  eminent  jurists  that  have  occupied  the  bench  of 
that  State,  is  without  the  support  of  any  judicial  tribunal  in  this 
country;  and  it  is  impossible  to  perceive  upon  what  principle  of 
law  or  equity  it  can  be  rested.  As  already  observed,  tender  on  the 
day  named  determinates  the  estate  of  the  mortgagee,  because  it  is 
performance  of  the  condition.  Begarding  the  mortgage  as  remain- 
ing after  default,  only  as  a  security  for  the  debt,  payment  thereafter, 
by  a  necessary  sequence,  operates  as  extinguishment ;  the  debt  being 
the  princi])al  and  the  security  the  accessory.  Whatever  dischaigei 
the  debt  extinguishes  the  security.  No  reason,  founded  in  prind- 
pk>  can  be  assigned  for  giving  that  effect  to  a  tender  after  forfei- 
ture. The  appropriate  office  of  a  tender  is  to  relieve  the  debtor 
from  subsequently  accruing  interest,  and  the  costs  of  enforcing,  by 
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a  snity  the  obligation  which  by  the  tender  of  payment  he  was  will* 
ing  to  perform.  The  debt  still  remains.  In  the  case  of  a  common 
money  bond,  before  the  statute  4  Anne,  ch.  16,  §  12,  re-enacted  in 
this  State,  Nix.  Dig.  631,  §  9,  payment  after  the  day  would  not  bo 
pleaded  without  an  acquittance  by  deed.  2  Saund.  48,  e,  note  1 ; 
Jtosenerantz  Y.  Durling^  6  Dutch.  191.  The  statute  only  applies 
to  payments  actually  made,  and  a  tender  after  the  day  cannot  be 
plraded.  2  Saund.  48,  ft,  note  1.  And  if  the  tender  is  made  on  the 
day,  it  can  Only  be  made  available  by  plea^  accompanied  by  payment 
into  court    Go.  Litt  207,  a. 

Where,  as  in  this  case,  the  mortgage  is  accompanied  by  a  bond,  to 
hold  that  a  tender,  after  default,  extinguished  the  mortgage,  for  the 
reason  that  after  such  defiEtult  it  remains  only  a  security  for  the 
debt,  will  lead  to  the  incongruity  of  giving  to  the  tender  an  effect 
with  respect  to  the  security,  which,  by  the  rules  of  pleading  and 
established  principles  of  law,  the  court  must  deny  in  an  action  on 
the  bond,  which  is  the  immediate  evidence  of  the  debt  If  the  form 
of  the  instrument  which  evidences  the  debt  is  overlooked,  and  the 
question  is  viewed  in  the  aspect  in  which  the  indebtedness  immedi- 
ately arose,  the  tender  does  not  -pay  or  discharge  the  debt;  and 
though  it  will  avail  to  arrest  the  accruing  of  interest  and  to  free 
the  debtor  from  costs,  it  will  be  deprived  of  that  efficacy  by  a  subse- 
quent demand  and  refhsaL  If  legal  analogy  is  to  be  pursued,  it 
could  lead  no  further  than  to  deprive  the  mortgage  of  operation 
beyond  the  amount  due  when  the  tender  was  made,  leaving  the 
question  of  subsequently  accruing  interest  and  costs  to  be  varied 
by  the  subsequent  demand  and  reftisal. 

The  instances  in  which  a  tender  and  reftisal  amount  to  payment^ 
and  will  operate  as  an  extinguishment,  are  those  in  which  the 
obligation  is  in  the  nature  of  a  gratuity,  without  any  precedent 
debt  or  duty,  and  the  discharge  is  an  accidental  and  not  a  necessary 
consequence  of  the  tender  and  refusal,  there  being  no  debt  or  dul^ 
remaining  whereon  to  ground  an  action.  6  Bac.  Abr.  456,  title 
^  Tender,''  etc.,  F.  If  there  is  a  precedent  debt,  as  a  loan  of  money, 
which  the  debtor  secures  by  a  mortgage  on  his  land,  conditioned 
for  payment,  though  by  a  tender  made  on  the  day  the  land  is  freed, 
and  the  feoffor  may  enter  according  to  the  condition,  the  debt  is  not 
thereby  discharged,  and  may  be  recovered  by  action  of  debt  Oa 
Jitt  209,  0.  The  effect  of  a  tender  on  the  day  in  terminating  the 
estate  of  the  mortgagee  cannot  be  denied,  because  it  is  a  legal 
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incident  of  his  estate.  Another  legal  incident  of  that  estate  is  thb 
extinguishment  and  discharge  of  the  condition  by  a  failore  to 
comply  with  its  tenn&  Upon  this,  courts  of  equity  raised  an  equi- 
table estate  in  the  mortgagor,  called  an  equity  of  redemption,  which 
consisted  in  his  right  to  hare  the  estate  of  the  mortgagee  continued 
as  a  security  for  the  debt,  notwithstanding  the  de&ult  In  equity, 
a  tender  will  stop  the  accruing  of  interest,  and  will,  in  some  cases, 
cast  upon  the  mortgagee  the  costs  of  a  suit  for  redemption.  But 
until  the  mortgagee  is  actually  paid  off  by  his  own  consent,  or  by 
the  decree  of  the  court,  he  retains  the  character  of  the  mortgagee 
with  all  the  rights  incident  to  it  Orugeon  t.  Gerrard,  4  Younge 
&  Coll.  Exch.  119-128. 

When  a  court  of  law  undertakes  to  deal  with  this  equitable  estate, 
it  must  do  so  upon  principles  of  equity,  and  keep  in  yiew  the  relief 
which  would  be  afforded  in  equity,  and  protect  the  rights  of  the 
parties  accordingly.  The  recognition  of  this  equitable  estate  has 
been  obtained  in  courts  of  law  by  the  fiction  of  regarding  the  mort- 
gagee, after  his  debt  is  satisfied,  as  a  trustee  of  the  legal  estate  for 
the  mortgagor.  Until  the  debt  is  paid,  the  legal  seizin  of  the 
mortgagee  is  not  a  mere  formal  title,  and  no  trust  will  be  raised 
for  the  benefit  of  the  mortgagor  until  the  purpose  for  which  the 
mortgage  was  made  is  answered. 

It  was  stated  on  the  argument  that  the  money  due  on  the  mort* 
gage  was  brought  into  court  at  the  trial  That  tact  does  not  appear 
in  the  bills  of  exceptions.  It  is  not  necessary,  therefore,  to  decide 
whether  a  court  of  law  could  enforce  redemption  in  cases  within 
the  equity,  though  not  within  the  strict  letter  of  the  statute.  The 
English  courts  of  law  have  given  a  strict  construction  to  the  corres- 
ponding statute  of  7  Geo.  11,  chapter  20,  and  have  held  the  circum- 
stances of  the  litigation  mentioned  in  the  preamble  and  in  the  statute 
to  be  jurisdictional  fietcts,  which  the  court  is  not  at  hberty  to  disre- 
gard. Doe  T.  Clifton,  4  Ad.  &  EL  809;  Good-title  v.  No-title,  11 
Moore,  491 ;  Sutton  v.  Batvlings,  3  Exch.  407.  The  statute  should 
be  strictly  construed,  and  is  not  applicable  to  any  case  in  which  the 
mortgagor  is  himself  the  actor.  It  was  designed  to  apply  only  in 
certain  cases  mentioned  in  its  preamble  and  in  the  introductory 
wonls  of  the  statute,  and  was  not  intended  to  supplant  bills  for 
redemption.  The  subject  is  one  that  falls  peculiarly  within  the 
jurisdiction  of  courts  of  equity.  The  remedy  ther^  's  complete  by 
bill  for  a  redemption,  and  relief  may  be  speedily  obtained  by  thu 
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exercise  of  the  undoubted  power  of  the  court,  by  the  writ  of  assist- 
«iice  to  carry  into  eflTect  its  decree,  by  putting  the  mortgagor  in 
possession,  where  the  mortgagee  has  obtained  possession  under  the 
mortgage.  Vales  v.  Humbly^  2  Atk.  363;  Oreen  v.  Oreen,  2 
Simons,  399,  406 ;  Bacon's  Ordinances  in  Chancery,  9 ;  Valentine  y. 
TUfer,  Hopk.  Ch.  422 ;  Devancene  v.  Devancene,  1  Edw.  Ch.  272 ; 
Eershaw  v.  Thompson^  4  Johns.  Ch.  609 ;  Sdienck  t.  Canover,  2 
fieas.  221 ;  FackUr  v.  Worth,  id.  395 ;  Tlwmas  v.  De  Baum,  1 
ICcCarter,  37 ;  2  Dan.  Ch.  Pr.  1280. 

It  is  not,  therefore,  essential  to  the  administration  of  justice  that 
courts  of  law  should,  in  the  absence  of  the  imperative  requirements 
of  a  statute,  entertain  a  jurisdiction  that  pertains  to  courts  of 
equity,  in  the  exercise  of  which  equities  may  arise  that  a  court  of 
law  may  be  incompetent  to  deal  with. 

There  is  no  error  in  the  rulings  of  the  court  below,  and  the 
judgment  should  be  affirmed. 

fbr  affirmance — The  Chancellor,  Bedle,  Dalbikple,  DEPt71^ 
SouDDBB,  Yak  Syckel,  Clement,  Kennedy,  Oqden,  Vail.    10. 

Ibr  reveredl —  None. 


KiHVBT  ei  oL,  adm'rs  of  Meitlsb,  appellants,  v.  Central  B.  & 

Go.  of  New  Jersey. 

(SiN.j.ns.) 

(kmman  eamrien^Free  paa^EjBemption  from  UdbOUy, 

i 

The  death  of  a  passenger  was  cauBed  hj  the  negligence  of  the  servants  of  a 
lailroad  company  while  he  was  riding  on  the  railroad  upon  a  free  pass 
Indorsed  with  the  agreement  that,  in  consideration  of  its  receipt  by  the 
passenger,  he  assumed  all  risk  of  accident  and  injury  to  himself  and  prop>- 
«rty,  whether  arising  from  the  negligence  of  the  agents  of  the  company, 
or  otherwise,  and  that  the  company  should  not  be  liable  under  any  circum- 
«tanees,  and,  in  an  action  by  the  representatives  of  the  deceased,  held,  that 
the  contract  was  valid  and  that  no  recovery  could  be  had  against  the  com- 
pany. 

AonoN  to  recover  damages  for  the  wrongful  killing  of  the  plain- 
tiff's decedent  by  a  railway  company  while  riding  on  their  can 
The  principal  fact  is  set  forth  in  the  opinion  of  the  conrt. 
Vol.  m.— 34 
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/•  F.  Dunwnt  and  /.  F.  Bandolph,  for  appellants,  plaintifb  in 
error. 

/•  0.  Shipman  and  B.  Williamson,  for  defendants. 

Vak  Syckel,  J.  The  special  verdict  in  this  case  finds  that  the 
decedent's  death  was  caused  by  the  negligence  of  the  agents  of  the 
defendants,  while  the  decedent  was  riding  upon  the  defendants'  rail- 
road on  a  free  pass,  with  the  agreement  that,  in  consideration  of 
its  receipt,  he  assumed  all  risk  of  accident,  and  that  the  company 
should  not  be  liable  under  any  circumstances,  whether  of  negli- 
gence by  their  agents,  or  otherwise,  for  any  injury  to  his  person  or 
loss  or  injury  to  his  property  while  using  the  ticket 

The  action  is  brought  by  the  personal  representatives  of  the 
deceased,  under  the  act  of  March  3,  1848,  entitled  ''An  act  to 
provide  for  the  recovery  of  damages  in  cases  where  the  death  of  a 
person  is  caused  by  wrongful  act,  neglect  or  default,"  which  is 
framed  in«some  respects  after  what  is  called  Lord  Campbell's  act, 
9  and  10  Vic.  chap.  93,  and  the  single  question  to  be  determined 
is,  whether  the  express  agreement  exempts  the  company  from 
responsibility  for  the  neglect  of  its  agents.  The  contract  is  clear 
in  its  expression,  made  between  competent  parties,  and,  unless  it 
contravenes  some  settled  rule  of  law,  or  is  contrary  to  public  policy, 
it  fully  dispenses  the  company  from  liability. 

Whether  common  carriers  can,  by  general  notices,  or  even  by 
express  agreement,  impose  upon  their  employees  the  risks  inci- 
dent to  carriage,  is  not  involved  necessarily  in  this  discussion. 
Oommon  carriers,  as  a  general  rule,  are  bound  to  accept  employ- 
ment in  the  ordinary  course  of  their  business,  and  insure  the  safe 
delivery  of  all  goods  intrusted  to  them,  and  therefore  their  claim  to 
evade,  by  special  contract,  the  loss  which  considerations  of  public 
policy  have  imposed  on  them,  would  readily  be  met  by  objections 
not  applicable  to  the  case  in  hand.  I  fully  agree  with  the  able 
opinion  of  the  supreme  court,  that  the  contract  now  under  con- 
sideration was  not  made  with  the  defendants  in  their  charactc?r  of 
common  carriers.  The  deceased  did  not  choose  to  bargain  with 
them  in  their  gei^eral  employment,  in  which  they  hold  themselves 
ready  to  transport  passengers  for  hire,  but  asked  and  accepted 
from  them  a  gratuity.  To  hold  otherwise  would  be  to  say  that  a 
man,  from  the  mere  fact  that  his  occupation  is  that  of  a  common 
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carrier,  cannot,  as  to  an  indiyidnal  transaction,  be  a  gratnitoos 
bailee. 

Tbe  company,  therefore,  in  asking  immunity  against  loss  in  this 
rase,  does  not  seek  to  escape  from  any  part  of  its  common-law 
liability. 

The  objection  that  this  contract  is  inconsistent  with  good  morals 
and  sound  policy  has  been  considered  in  all  the  cases  of  this  kind 
which  have  been  submitted  to  judicial  criticism.  It  difTers  widely 
from  the  question  whether  a  person  should  be  allowed  to  stipulate 
against  loss  from  his  own  negligence.  Reasons  of  great  cogency 
could  be  started  against  the  validity  of  such  a  contract,  which  can 
have  no  pertinency  to  this  issue. 

The  doctrine  of  rsspondeai  superior  has  not  been  adopted  because 
there  is  any  equity  in  imposing  the  loss  upon  the  superior,  but 
in  order  to  induce  the  principal  to  use  greater  care  in  the  selection, 
and  to  exercise  increased  watchfulness  over  the  acts  and  conduct,  of 
his  agents. 

While  it  may  with  great  force  be  urged  that  the  policy  which 
dictates  this  rule  would  be  infringed  by  permitting  a  railroad  com- 
pany, in  the  pursuit  of  its  ordinary  business,  to  contract  for  immun- 
ity from  such  loss,  it  is  difficult  to  perceive  how  this  consideration 
can  apply  to  a  transaction  without  their  ordinary  employment,  to  a 
mere  gratuity  or  accommodation,  which  concerns  none  but  the 
immediate  parties  to  it. 

Why  should  the  passenger  who  solicits  a  fi^  pass  be  permitted  to 
escape  the  liability  to  loss  which  he  voluntarily  assumes  in  order  to 
secure  the  accommodation  P  It  is  certainly  a  breach  of  good  faith 
in  the  passenger  to  attempt  to  fix  the  carrier  with  responsibility  in 
such  case. 

The  suggestion  that  the  tendency  of  such  exemption  would  be  to 
increase  peril  to  public  travel,  by  withdrawing  one  of  the  motives 
which  leads  the  carrier  to  use  the  highest  degree  of  care,  will  not 
bear  examination. 

How  can  it  be  said  that  non-liability  for  damage  to  an  occasional 
fi'ee  i)assenger  might  induce,  in  the  slightest  respect,  a  want  of  vig- 
ilance,  whidh  would  most  probably  inflict  untold  loss  upon  ths 
company? 

The  damage  in  this  case  resulted  from  the  fault,  not  of  the  direct- 
on  of  the  company,  but  from  that  of  its  subordinate  agents,  and  no 
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fiatiflfactorj  reason  has  been  given  why  the  contract,  which  the 
parties  themselves  made,  should  be  restrained  of  its  full  operation. 

Instances  in  which  an  exemption,  which  cannot  be  distinguished 
in  principle  from  this,  is  the  subject-matter  of  legal  contract^  are 
afforded  in  the  familiar  cases  of  pre-insurance. 

Upon  examination  of  the  authorities,  it  will  be  found  that  most 
of  the  adjudged  cases  sustain  the  view  here  taken.  14  How.  468; 
16  id.  469;  1  Am.  R  Gas.  181,  note  (1) ;  15  N.  Y.  444;  Welles  v. 
New  York  Central  R.  R^  26  Barb.  641 ;  Same  v.  Saf/ie,  25  N.  Y.  442; 
26  Eng.  Law  &  Eq.  443 ;  Perkins  v.  New  York  Central  S.  R,  24  N. 
Y.  196 ;  T/ie  Indiana  Central  R.  R.  v.  Mundy,  21  Ind.  48 ;  lUinois 
Central  R.  R.  v.  Ready  37  IlL  484. 

It  is  not  necessary  to  criticise  these  cases,  but  the  reports  show 
that,  while  the  rule  now  applied  has  been  generally  adopted,  much 
of  the  discussion  in  them  turned  upon  the  questions :  1.  Whether 
the  passenger  was  riding  gratuitously.  2.  Whether  the  liability 
attached  where  there  was  gross  negligence  or  willful  misfeasance. 

It  is  very  difficult  to  fix  the  degrees  of  negligence  by  legal  defini- 
tions, to  say  ''how  much  care  will  relieve  a  party  from  the  imputa- 
tion of  gross  negligence,  or  what  acts  or  omissions  will  chaige  him 
with  it;**  and  it  is  doubted  by  Justice  Gubtib,  in  the  case  referred 
to  in  10  Howard,  whether  the  terms  ''slight,''  "ordinary''  and  "gross 
negligence"  can  be  usefully  applied  in  practice. 

It  may  well  be  doubted  whether  the  existence  of  a  greater  or  less 
degree  of  negligence  is  important  in  its  legal  effect,  except  so  feu:  as 
it  may  be  evidence  of  bad  £uth. 

The  case  before  the  court  is  not  burdened  with  any  consideration 
of  the  degrees  of  negligence.  The  jury  found  negligence  in  the 
agents  of  the  company,  which,  in  the  absence  of  proof  to  the  con- 
trary, must  be  presumed  to  be  ordinary  negligence. 

In  the  case  of  The  Pennsylvania  Railroad  Co.  v.  H&nderson^ 
reported  in  51  Penn.  St  315,  the  supreme  court  of  Pennsylva- 
nia has  taken  a  different  view  of  the  law,  but  in  that  case  the  pa8« 
senger  was  riding  on  what  is  called  a  drovers'  pass,  which  the  court 
held  not  to  be  a  gratuitous  pass,  and  treated  the  contract  as  that  of 
a  common  carrier,  attempting  to  limit  his  liability,  by  special  agree- 
ment, with  a  paying  passenger. 

It  is  too  late  to  raise  the  question  with  regard  to  the  want  of  a 
stamp  on  the  contract  indorsed  on  the  firee  ticket;  that  defect,  if  .t 
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oould  avail  the  plaintiff  at  all,  must  haye  been  insisted  on  when  the 

instrument  was  offered  in  evidence. 

The  result  is^  that  the  case  made  furnished  a  full  defense  to  the 

company,  and  the  judgment  of  the  supreme  court  must,  therefore^ 

beaflirmed. 

AffitrMd* 

For  affirmance  —  OhSMXsrr^  Dalbdcplb,  Kskkbdt,    Oqdvs, 
Oldbk,  Scuddeb,  Yak  Stcklb,  Walbs. — 8. 

Ibr  rwersal — None. 


SxiTBirs  Y.  Patsbsok  AiSTD  Nbwabk  B.  B.  Go.,  appeIIantB» 

l^UeUmU  btiow  MgkF^9ai&r  mark — HghU  of  riparian  cwnan^eondrwHom 

af  rait/road  fiharitr. 

A  lallroad  company,  In  pnnnance  of  alleged  franehioes  embraced  in  thsir 
charter,  constructed  their  track  along  the  bank  of  a  narigable  river,  below 
high-water  mark,  thus  catting  off,  without  compeneation,  the  riparian  owner* 
from  the  benefits  incident  to  their  property  from  ita  contiguity  to  the  water. 
IIMt  that  the  title  of  owners  of  lands  bordering  on  tide  waters  ends  at  high 
water  mark ;  that  ImIow  the  ordinary  high- water  mark  the  title  to  the  soil 
Is  in  the  State;  and  tliat  the  riparian  owner  has  no  rights  beyond  high- 
water  mark,  as  against  the  State  or  its  grantees. 

The  question  whether  the  leglslatura  intended  to  grant  the  right  of  building 
a  railroad  on  soil  situate  ImIow  high- water  mark  will  be  determined  by  an 
inspection  of  the  cliarter.  A  specific  grant  is  necessary  to  convey  such 
right 

Action  on  the  case  against  a  railroad  company  for  building  a 
railroad  on  the  water  front  of  plaintiff's  land,  thus  depriving  him 
of  the  benefits  incident  to  undisturbed  possession.  The  plaintiff 
was  the  owner  of  land  adjacent  to  the  Passaic  river,  which  river  is 
navigable  and  subject  to  the  flow  and  ebb  of  tide.  The  railroad  was 
constructed  along  the  line  of  plaintiff's  land  below  high- water 
mark.  The  defendant  pleaded  their  charter  in  support  of  their 
right  to  do  the  act  complained  of  The  provision  in  the  charter* 
which  is  claimed  to  substantiate  their  right,  is  as  foIlowR  * 
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'^  That  it  shall  be  lawful  to  lay.outy  oonstmot  and  run  their  rail- 
road along  the  Passaic  river,  from  the  village  of  Belleville  to  any 
point  in  the  city  of  Newark,  at  or  near  GK>vemear  street,  and  .o 
acquire  the  rights  of  the  shore-owners  in  the  manner  prescribed  in 
the  charter  of  said  company  in  other  cases,  and  may  extend  said  road 
over  said  river,  and  for  that  purpose  may  construct  and  maintain  a 
bridge,  from  some  convenient  point  in  the  city  of  Newark,  at  or 
near  Govemeur  street,  to  a  convenient  point  on  tiie  east  side  of  said 
river,  in  the  county  of  Hudson,  and  with  a  draw  of  the  width  of 
sixty  feet,  to  be  located  at  a  point  convenient  for  navigation  ia 
said  river;  said  bridge  shall  be  constructed  with  a  suitable  passage- 
way or  walk,  for  the  accommodation  of  persons  crossing  the  river; 
and  the  said  Patterson  and  Newark  Bailroad  Company  may  con- 
tinue said  railroad  at  the  distance  of  not  less  than  one  hundred  and 
fifty  feet  eastwardly  at  the  river  road  or  highway,  and  connect  the 
same  with  any  other  railroad  or  railroads  on  the  east  side  of  said 
river,  on  such  terms  as  may  be  agreed  to,  and  may  lay  out  and  con- 
struct the  same,  passing  under  or  over  the  Morris  and  Essex  Bail- 
road  by  a  suitable  bridge  or  arched  passage-way;  provided,  that  in 
passing  by  the  lands  of  the  Mount  Pleasant  Gemetery  the  said 
railroad  shall  not  encroach  upon  the  lands  thereof  which  are  used  for 
burial  purposes  in  said  cemetery,  but  the  said  railroad  shall  be  con- 
structed entirely  outside  and  to  the  east  of  the  present  stone  wall  em- 
bankment of  the  cemetery  grounds,  and  near  the  line  of  high  water 
in  said  Passaic  river;  and,  before  entering  upon  said  lands,  the  said 
railroad  company  shall  enter  into  an  agreement  with  the  Mount 
Pleasant  Cemetery  Company  to  constnict  a  suitable  stone  wall,  not 
less  than  six  feet  high,  on  the  line  between  said  railroad  and  the 
cemetery  grounds.^ 

Judgment  was  rendered  for  the  plaintiff,  from  which  de&ndaati 
appealed. 

Parker  A  Keoibey,  for  plaintiff  in  error. 
Ahmiy  Frelinghuysen  A  Fano/to,  for  defendants. 
AUamejf^Oeneral  Oilehrist,  for  the  State. 

Beaslky,  G.  J.  The  principal  question  which  has  been  argued 
in  this  case  is  that  respecting  the  interest  of  the  State  in  the  lands 
lyicg  between  high  and  low-water  marks  in  tidal  rivers.    In  some 
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of  its  a8i)ect8  this  subject  is  a  fiEuniliar  one  to  our  courts ;  but,  on 
this  occasion,  the  point  is,  for  the  first  time,  distinctly  presented, 
whether  it  is  competent  for  the  legislature  to  grant  the  soil  under 
the  water,  so  as  to  cut  off  the  riparian  owner  from  the  benefits  inci- 
dent to  his  property  from  its  contiguity  to  the  water. 

Notwithstanding  the  apparent  skepticism  of  counsel  upon  ths 
subject,  I  am  constrained  to  think  that  some  of  the  matters  which 
were  handled  in  the  discussion  before  the  court  are  to  be  considered 
as  at  rest  In  my  opinion,  it  is  entirely  indisputable  that  the  pro- 
prietors of  New  Jersey  did  not,  under  the  grant  from  the  Duke  of 
York,  take  any  property  in  the  soil  of  nayigable  rivers  within  the 
ebb  and  flow  of  the  tides.  This  was  the  yery  point  of  decision  in 
AmM  y.  Muniy,  1  Halst  1 ;  Martin  y.  WaddeU,  16  Pet  367 ;  and 
Den.  ex  dem  of  RusseU  y.  The  Associates  of  Jersey  OUy,  15  How. 
426. 

Second,  that  this  title  to  the  soil  under  nayigable  waters,  which 
the  common  law  of  England  placed  in  the  king,  was  transferred  by 
the  reyolution  to  the  people  of  this  State.  The  cases  abbye  cited 
completely  establish  this  proposition. 

Aiid,  lastly,  in  the  case  of  Oough  y.  Belly  2  Zab.  441,  it  was  de- 
clared that  tiie  owner  of  lands  along  the  shore  of  tide  waters  could 
extend  his  improyements  by  wharyes  and  filling  up  oyer  the  shore 
in  firont  of  his  lands  to  low-water  mark,  unless  preyented  by  the 
State,  proyided  he  did  it  so  as  not  to  interfere  injuriously  with 
nayigation. 

Thus  &r  I  regard  the  law  in  this  State  as  founded  in  adjudication, 
which  ought  not  to  be  questioned,  and  which  cannot  be  disturbed. 
Assuming,  then^  as  I  do,  the  foregoing  propositions  as  data  in  the 
discussion  now  before  the  court,  the  point  of  inquiry  is  narrowed  to 
the  single  question  which  was  regarded  as  left  open  in  the  case  last 
dted,  yiz. :  whether  the  owner  of  lands  on  tide  water  has  such  a 
right  to  the  use  of  the  water  that  the  State  cannot  authorize  any 
improyements  in  firont  of  his  lands,  which  will  destroy  or  abridge 
that  right,  without  compensation. 

In  the  discussion  of  this  topic,  I  will  consider  briefly,  flrst,  the 
right,  so-called,  of  the  riparian  proprietor;  and,  in  the  second  place, 
the  rights  of  the  State  oyer  the  sea  shore. 

First,  then,  with  regard  to  the  rights  of  the  owner  of  the  upland. 
In  the  case  of  Chugh  y.  Bell,  in  this  court,  I  obsenre  that  Mr.  Jus- 
tice Nsy  IKS  and  Mr.  Justice  Porrs  put  their  opinion  on  the  ground 
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that  the  riparian  ownery  at  common  law,  was  invested  with  certain^ 
rights  in  the  water  as  appurtenant  to  his  estate.  And  in  the  case  of 
Crould  y«  The  Hudson  River  Railroad  Company,  2  Seld.  544,  Mr. 
Justice  EnxoiTDSy  in  a  dissenting  opinion,  expresses  a  similar  yiew» 

I  have  not  found  that  any  other  judge  has  eyer  based  a  decisioa 
on  such  a  ground.  The  theory  on  which  those  opinions  are  founded 
seems  to  me  the  result  of  misconception.  ^'  The  riparian  proprietor 
has  a  right,''  says  Mr.  Justice  Pottb,  ^  though  his  strict  legal  title  i» 
bounded  by  the  high-water  line,  to  the  water  as  appurtenant  to  the- 
upland ;  a  right  of  towing  on  the  banks,  of  landing,  lading  and 
unlading ;  a  right  of  way  to  the  shore ;  a  right  to  draw  seines  upon 
the  upland,  and  of  erecting  fishing  huts.  He  has  the  right  of  fish- 
ery, of  ferry,  and  eyery  other  which  is  properly  appendant  to  the- 
owner  of  the  soil ;  and  he  holds  every  one  of  tibese  by  as  sacred  a 
tenure  as  he  holds  the  land  from  which  they  emanate.''  The  error 
in  this  statement  arises  from  overlooking  the  fact  that  some  of  the- 
rights  enumerated  belong  to  the  riparian  proprietor  as  a  member  of 
the  community,  and  that  others  of  them  belong  to  him  in  his  char^ 
acter  of  owner  of  the  soiL  Not  one  of  the  privileges  in  the  water 
which  are  ascribed  to  him  emanate  from  his  ownership  of  the  land. 
In  common  with  every  other  citizen,  he  can  fish  in  the  water,  and 
pass  and  repass  to  and  from  the  water  along  the  shore.  But  he  has- 
not  these  rights  by  virtue  of  his  property ;  they  attach  to  him  as  an 
individual,  and  he  holds  them  in  common  with  other  citizens  They 
are  part  rerum  cammunium.  Then,  again,  it  is  true,  it  is  lawful  for 
him  to  land  on  the  bank^  and  to  dry  his  nets  and  to  build  fishing^ 
huts  there.  But  the  right  to  do  tiiese  things,  and  which  are  not 
privileges  in  the  water,  appertain  to  him  in  the  ordinary  way  as  the- 
owner  of  the  land* 

The  case  is  merely  this:  The  man  who  owns  the  land  next  to- 
navigable  water  .is  more  conveniently  situated  for  the  enjoyment  of 
the  public  easement  than  the  rest  of  the  community.  But  a  mere 
enumeration  of  the  advantages  of  that  position  fidls  far  short  of 
showing  that  such  proprietor  has,  in  the  jus  publicum,  by  the- 
common  law,  more  or  higher  rights  than  others.  It  will  be  observed 
that  in  the  sentences  above  quoted,  it  is  averred  that  the  rights 
referred  to  emanate  from  the  ownership  of  the  soil;  this  is  certainly 
true  as  to  certain  of  them,  such  as  the  right  to  erect  fishing  huts,, 
eta,  but  with  respect  to  the  usufruct  of  the  water  being  appendant 
to  the  land,  in  any  legal  sense  whatever,  that  is  the  point  to  b« 
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proyed,  ftnd  it  is  simply  assumed.  The  question  is  one  of  mere 
tradition,  precedent,  and  ancient  authority.  When  and  by  whom 
was  it  ever  claimed,  from  the  days  of  Bracton  to  the  present  time, 
that  the  ownership  of  the  upland  drew  to  it  any  rights  in  the  sea 
shore,  or  peculiar  uses  of  the  water?  In  the  opinion  commented 
on,  no  common-law  authority  is  cited,  and  the  few  American  cases 
referred  to  are  so  manifestly  n^isapplied  that  it  is  not  necessary  to 
subject  them  to  criticism.  My  examination  has  been  so  thorough 
that  I  feel  confidence  in  saying  that  none  of  the  ancient  authorities 
can  be  found  —  and  they,  of  necessity,  must  be  our  guides  in  this 
inquiry — which  give  countenance  to  the  notion  that  any  such 
privileges  as  those  claimed  are  appurtenant  to  the  bank  or  ripa  of 
navigable  water.  Indeed,  so  far  has  the  bank  owner  been  from 
making  claim  to  any  peculiar  privileges  of  this  kind,  that  the 
reverse  has  occurred,  and  the  contested  question  has  been,  Whether 
his  land,  for  the  convenience  of  the  public,  was  not  subject  to 
certain  servitudes;  whether  such  land  might  not  be  crossed  in  going 
to  and  returning  from  the  water ;  whether  the  right  to  tow  boats 
along  the  bank  or  to  land,  or  to  dry  nets  upon  it,  was  not  a  public 
right  incident  to  the  use  of  the  water.  These  and  similitr  questions 
have  been  mooted  in  the  courts,  some  of  which  remain  unsolved  to 
the  present  day,  while  others  have  been  decided,  though  not  with* 
out  hesitation  and  diflSculty,  in  favor  of  the  riparian  proprietor.  In 
all  these  controversies,  extending  from  ancient  through  modem 
times,  I  do  not  find  that  it  was  ever  even  suggested  that,  as  an 
incident  to  his  estate,  the  owner  of  the  terra  firma  along  the  line  of 
tide  water  was  possessed  of  any  peculiar  privileges,  with  the  exception 
of  those  of  alluvion  and  dereliction — privileges  which  are,  perhaps, 
countervailed  by  the  loss  to  which  he  is  subject  from  the  washing 
away  of  his  land.  That  this  is  the  true  position  of  the  land-owner, 
at  the  common  law  will,  I  think,  more  clearly  appear  when  I  come 
to  set  forth  the  rights  of  the  king  in  the  sea  shore,  to  which  subject 

1  now  proceed. 

The  language  of  the  old  books  is,  *^  that  the  sea  is  the  king's 
proper  inheritance,''  and  he  is  styled  **  the  lord  of  the  great  waste,** 
"/am  aqum  quam  wlV    Co.  Litt  107,  260,  h;  CoUes,  17 ;  3  Leo,  75; 

2  MoUoy,  375. 

And  this  was  property  susceptible  of  transference.    There  are 
some  antique  instances  of  grants  by  the  kings  of  England  of  certain 
portions  of  land  under  the  sea.    tx)rd  Hale  redtes  several  transfers 
Vol-— m.  85 
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of  this  description.  Hah,  de  jure  tnaris,  14r-2S.  It  is  trae  that 
such  conyeyaiiceSy  at  least  in  modem  times,  did  not  pass  the  property 
disincnmbcaied  of  the  pablio  right  of  navigation  and  fishing ;  bat 
still  it  is  clear  that  the  tenure  of  the  soil  carried  with  it  certain 
valuable  rights.  In  fiict  it  appears  to  have  been  possessed  of  the 
ordinary  incidents  of  property  on  terra  firma.  It  could  be  put  h> 
any  use  not  inconsistent  witli  the  public  easements  with  which  it 
was  burdened.  If  it  was  unlawfully  appropriated  or  interfered  with, 
the  law  afforded  it  protection.  There  are  cases,  both  ancient  and 
modem,  showing  that  this  districtue  maris — this  land  covered 
with  water — was  a  property  susceptible  of  valuable  uses.  Thus,  in 
the  celebrated  case  of  7%«  Boyal  Fishery  in  the  Banne,  Davies,  149, 
it  is  said :  ^  The  city  of  London,  by  a  charter  from  the  king,  hath 
the  river  Thames  granted  to  them,  but,  because  it  was  conceived 
that  the  soil  and  ground  of  the  river  did  not  pass  by  that  grant, 
they  purchased  another  charter,  by  which  the  king  granted  to  them 
solum  etfundum  of  the  said  river;  by  force  of  which  grant  the  city 
to  this  day  receives  rents  of  those  who  fix  posts,  or  make  wharves  or 
other  edifices  on  the  soil  of  said  river.''  It  cannot  fail  to  be  observed 
how  entirely  this  case  explodes  the  assumption  that  the  riparian 
proprietor  has  any  common-law  right  to  extend  his  front,  either  by 
filling  in  or  by  the  erection  of  a  wharf.  Such  acts  would  have  been 
trespasses  on  the  private  property  of  the  sovereign. 

The  modem  case  illustrative  of  the  same  subject,  to  which  I  will 
particularly  refer,  is  that  of  The  Attamey^Qeneral  v.  Cfhambers,  11 
De  Gex,  M.  &  O.,  2D6.  This  was  an  information  against  certain 
owners  and  lessees  of  a  district  abutting  on  the  sea  shore.  The 
information  alleged  that,  by  the  royal  prerogative,  the  sea  shore  and 
the  soil,  and  all  mines  and  minerals  lying  under  the  sea,  and  all 
profits  arising  therefrom,  belong  to  her  majesty,  etc. ;  that  there 
were  very  valuable  veins  or  strata  of  coal  lying  under  that  part  of 
said  district  which  was  contiguous  to  the  sea  shore;  that  the  sea 
shore  vested  in  her  majesty  extended  landwards  as  far  as  high-water 
mark  in  ordinary  spring  tides,  or,  at  all  events,  Seur  beyond  high- 
water  mark  at  neap  tides ;  and  that  the  defendants  had  encroached 
apoD  and  worked  valuable  mines  under  the  shore.  The  gen^itl 
right  of  the  queen,  as  stated,  was  admitted,  the  only  question  which 
iras  put  in  controversy  being  as  to  the  extent  of  such  right.  A 
rerdict  was  taken,  by  consent,  for  the  crown,  and  the  court  decided 
Oiat  the  right  of  her  majesty  to  the  sea  shore  landwards  is*  prifi%a 
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fo/iMy  limited  by  the  line  of  the  medium  high  tide  between  the 
«pring  and  neap  tides.    This  decision  was  made  in  the  year  1854. 

From  these  two  cases  it  seems  to  me  most  conspicuous  that  the 
ownership  of  the  shore  under  the  sea  drew  to  it  all  the  usual  rights 
of  property.  It  could  be  leased  out  for  wharves  or  worked  as  a  coal 
mine.  We  are  also  to  bear  in  mind  that  the  sea  shore  could  be 
granted  in  gross — ^that  is»  without  being  parcel  of  the  upland. 
Hall  on  the  Rights  of  the  Grown,  etc,  p.  19.  I  also  refer,  for  a 
number  of  examples  in  which  claims  of  the  crown  similar  to  the 
foregoing  have  been  successfhlly  enforced,  to  an  article  in  voL  6,  p. 
99,  of  the  Law  Magazine  and  Law  Review.  From  this  essay  it  ap- 
pears that  '^the  advisers  of  the  crown,  for  the  last  quarter  of  a 
century,  have  exercised  unusual  vigilance  respecting,  and  been  most 
active  in  realizing,  the  royal  claim  to  the  fore  shores." 

Among  other  notable  instances  the  following  one  is  thus  dea* 
oribed;  ^  An  earlier  case  was  one  of  an  information  for  intrusion, 
filed  in  1833,  by  Sir  Williax  Hove,  when  attorney-general,  in  the 
court  of  exchequer,  to  establish  the  right  of  the  crown  to  a  tract 
of  land  containing  about  two  hundred  and  seventy  acres,  formerly 
overflowed  by  the  tide,  situate  near  the  city  of  Chester,  on  the 
south  bank  of  the  Dee,  a  tidal  navigable  river.  The  suit  termi- 
nated in  favor  of  the  crown,  and  the  land  was  subsequently  sold  by 
the  crown.''  Nor  do  I  find  the  royal  right'  anywhere,  in  the  long 
line  of  adjudications  upon  the  subject,  called  in  question  with 
respect  to  its  general  features.  It  is  admitted,  in  the  ftillest  extent, 
in  the  conspicuous  modem  cases.  Lwd  Advocate  v.  Sinclair  of 
Fossy  L.  R.,  1  Scotch  Appeals,  174 ;  and  Oann  v.  The  Free  Fisheries 
of  Whitstabhy  1 1  House  of  Lords'  Gases,  192. 

Indeed,  I  think  it  is  safe  to  say  that  no  English  lawyer,  speaking 
either  from  the  bench  or  bar,  has  ever  asserted  that  the  owner 
of  the  land  along  the  shore  of  navigable  water  has  any  peculiar 
right,  by  reason  of  such  property,  to  the  use  of  the  water  or 
of  the  shore.  And  it  seems  entirely  incredible  to  suppose  that 
such  a  right  as  this  could  have  existed,  and  that  no  allusion 
should  have  ever  been  made  to  it  It  is  obvious  that  many  of  the 
controversies  which  have  been  before  the  courts  would  have  been 
largely  affected  by  the  existence  of  such  a  right  Such  would  have 
been  the  effect  in  the  case  of  The  Duke  of  Bucckiich  v.  The  Metro* 
pplitan  Board  of  Works,  the  report  of  which  h^  come  to  hand  since 
the  argument  on  the  present  occasion.    L.  R,  5  Exch   221.    The 
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fi^ts  of  the  case  are  ihns  stated :  "  The  Duke  of  Baocleuch,  the 
plaintifr,  had  a  certain  interest  under  a  lease  and  two  agreements 
from  the  crown  in  a  mansion  in  Parliament  street,  the  back  of  which 
was  parallel  to,  and  bounded  by,  the  river  Thames ;  and  the  metropoli- 
tan board  of  works,  the  defendants,  had  constructed,  by  force  of  an 
act  of  parliament,  an  embankment  between  the  back  of  the  plain- 
UiT's  premises  and  the  river.  For  the  purpose  of  this  construction 
the  board  of  works  had  found  it  necessary  to  remove  the  area  or 
mass  of  water  which  formerly  used  to  run  at  the  back  of  the  prem- 
ises between  high  and  low-water  mark,  and  also  to  take  away  a 
causeway  or  jetty  running  from  the  foot  of  some  stairs  on  the  plain- 
tiff's land  across  the  shore  to  low-water  mark.  It  will  be  observed 
that  the  facts  of  this  case  were,  in  all  essent^iil  particulars,  the  same 
as  those  embraced  in  the  one  now  before  this  court,  with  the  excep-^ 
tion  that  in  the  reported  case  the  plaintiff  had  a  jetty  in  controversy 
extending  firom  his  land  to  low-water  mark.  The  act  under  which 
the  defendants  had  erected  their  embankment  required,  where  land 
was  taken,  compensation  to  be  made,  and  directed  that  in  estimat- 
ing *  the  purchase-money  or  compensation  to  be  paid  by  the  pro- 
moters,' ^gard  should  be  had  'not  only  to  the  value  of  the  land  to 
be  purchased,  but  also  to  the  damage,  if  any,  to  be  sustained  by  the 
owner  of  the  lands  by^  reason  of  the  severing  of  the  lands  taken 
from  the  other  lands  of  such  owner,  or  otherwise  injuriously  affect- 
ing such  other  lands  by  the  exercise  of  the  powers,'"  etc.  The 
plaintiff's  claim  for  compensation  was  two-fold:  first,  for  the 
destruction  of  the  jetty  or  landing  place ;  and  second,  for  the  taking 
away  of  the  water  which  used  to  flow  along  the  river  side  of  the 
premises.  The  court  held  that  the  only  damages  the  plaintiff  n^aff 
entitled  to  were  those  resulting  from  the  destruction  of  the  jetty  or 
landing  place ;  but  that  the  general  damage  occasioned  by  the  inter- 
position of  the  embankment  of  the  defendants  along  the  water  front 
of  the  premises  were  damna  absque  injuria.  This  was  regarded  as 
a  case  of  great  importance,  and  was  ftiUy  argued  and  considered, 
and  yet  it  was  not  intimated,  either  by  counsel  or  any  of  the  judges, 
that  the  plaintiff,  as  riparian  proprietor,  had  any  right,  the  depriva- 
tion of  which  was  a  legal  injury  or  afforded  even  any  just  ground 
for  complaint  In  the  whole  case  there  is  not  a  hint  of  the  supposed 
existence  of  such  a  right 

From  these  authorities  and  many  others  which  might  be  cited, 
it  appears  to  me  to  be  plain  that,  by  the  rules  of  the  ancient  law. 
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the  owner  of  land  along  the  shore  was  entitled  to  no  right  as  an 
incident  of  such  ownership,  except  the  contingent  ones  before 
referred  to  of  alluvion  and  dereliction ;  and  that,  on  the  other  hand, 
the  title  to  the  soil  under  tide  water  was  in  the  sovereign ;  and  that 
such  title  was  attended  with  the  usual  concomitants  of  the  owner- 
ship of  realty.  And  it  consequently  followed  from  this  result,  that, 
in  order  to  enable  the  owner  of  the  upland  to  fill  in  or  wharf  out 
below  the  line  of  high  water,  it  was  absolutely  necessary  to  adopt 
some  principle  different  firoin  those  of  the  common  law.  And  tliis, 
as  I  understand,  was  the  foundation  on  which  the  majority  in  this 
court  placed  themselves  in  the  decision  of  the  case  of  Otmgh  v.  BelL 
That  final  decision  was  a  concurrence  in  the  view  expressed  by 
Chief  Justice  Greek,  in  his  opinion  delivered  in  the  supreme  court ; 
and  that  view  was,  as  I  apprehend,  the  only  one  which  could  invest 
the  claim  of  the  land-owner  to  extend  his  lands  by  artificial  means 
below  the  line  of  high  water,  with  the  faintest  semblance  of  legality. 
As  such  claim  ^uld  not  rest  on  the  common  law,  it  was  indispens- 
able to  invoke  and  sanction  a  custom  or  local  usage  variant  from  the 
common  law.  How  far  such  a  custom,  as  a  mode  of  acquiring  a 
title  to  real  estate,  can  be  made  to  harmonize  with  legal  principles, 
it  is  not  necessary  to  inquire,  for,  as  before  remarked,  I  consider  the 
existence  and  legality  of  such  a  usage  to  be  res  adjudicata  in  this 
State.  Admitting  its  legal  existence,  then,  the  inquiry  presses  as  to 
its  effect  in  law.  It  confers  a  right,  by  the  legal  exercise  of  which 
the  bank-owner  may  encroach  on  the  public  property  between  high 
and  low-water  marks.  If  such  a  right  existed  by  force  of  the  com- 
mon law,  as  an  incident  of  property,  it  is  obvious  it  could  not  be 
destroyed  or  substantially  impaired  by  the  legislative  power,  without 
compensation.  The  question  is,  whether  this  customary  right  has 
the  same  quality  and  efSciency  as  though  it  appertained  to  the  land 
by  force  of  the  common  law. 

My  consideration  of  this  branch  of  the  subject  has  led  to  the  con- 
viction that  such  privilege  has  not  the  effect  suggested  in  the  above 
inquiry.  The  local  custom  in  question  was  nothing  more  than  a 
license  on  the  part  of  the  public  to  the  land-owner,  enabling  the  lat- 
ter to  fill  in  or  wharf  out  along  the  fore  shore,  between  high  and 
low-water  marks,  and  which  license,  when  executed,  became  irrev- 
ocable. The  shore-owner  acquired  his  indefeasible  right  by  the 
acquiescence  of  the  public  in  the  performance  of  the  act  That  this 
Was  the  view  of  the  judges,  whose  opinions  prevailed  in  the  decision 
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of  Oough  Y.  Bellf  is,  I  think,  clearly  manifest  I  have  above  ob- 
served that  the  trne  doctrine,  with  respect  to  this  local  costom,  is 
embodied  in  the  opinion  read  in  the  supreme  court  by  Chief  Justice 
OnsBiir.  In  that  opinion,  this  clear  statement,  with  respect  to  the 
necessity  of  the  execution  of  the  license,  as  a  pre-requisite  to  the 
acquisition  of  a  legal  right  on  the  part  of  the  land-owner,  is  to  be 
found,  viz.:  '^In  New  Jersey,  as  we  have  seen,  the  title  of  the  State 
extends,  as  at  common  law,  to  high-water  mark  as  it  actually  exists. 
Where  the  waters  have  receded  by  alluvion,  or  by  the  labor  of  the 
adjoining  proprietor,  the  title  of  the  State  does  not  extend  beyond 
the  actual  high-water  line.  That  every  encroachment  upon  the 
shore  or  other  part  of  the  public  domain  may,  at  all  times,  be 
restricted  or  controlled  by  the  legislature,  is  admitted.  That  any 
erection  prejudicial  to  the  common  rights  of  navigation  or  fishery 
may  be  abated,  is  not  denied.  But,  in  the  absence  of  such  legisla- 
tive restriction,  where  no  nuisance  is  created,  the  riparian  proprie- 
tor may  appropriate  the  shore  between  high  and  low*water  mark  to 
his  own  use.''  This  language  is  too  clear  and  explicit  to  need  explana- 
tory comment  That  the  local  custom  of  the  State,  which  was  recog- 
nized and  enforced  by  the  court,  operated  as  a  simple  license  to  thd 
liparian  owner  to  enlarge  his  possessions  at  the  expense  o(  the  pub* 
lie  domain,  and  which  license  was  revocable  at  any  time  before  exe- 
cution, is  the  clear  doctrine  of  the  adjudication  in  question.  It  has 
no  reach  beyond  this.  And  from  that  time  to  the  present,  I  do  not 
perceive  that  the  judiciary  of  this  State  have  been  in  any  doubt 
upon  this  subject  Whenever  the  doctrine  has  been  referred  to,  the 
question  has  been  treated  as  being  entirely  at  rest  In  the  year  1856, 
in  the  case  of  l%e  State  v.  7%^  Mayor  and  Common  Council  of  Jer- 
sey Cityy  1  Dutch.  525,  certain  lands  lying  under  the  flow  of  the 
tide  were  thrown  out  of  a  tax  assessment,  for  the  reason  that  the 
tiUe  to  such  lands  was  in  the  State,  and  Mr.  Justice  Elmer,  with 
characteristic  directness  of  expression,  defines  the  public  title  thus : 
^' It  must  now  be  accepted,  as  the  established  law  in  New  Jersey, 
that  the  right  of  the  owner  of  lands  bounding  on  a  navigable  river 
extends  only  to  the  actual  high-water  mark,  and  that  all  below  that 
mark  belongs  to  the  State.  The  inchoate  right,  if  such  it  may  be 
called,  which  the. proprietor  of  the  upland  has,  either  with  or  with- 
out  a  license,  to  acquii^  an  exclusive  right  to  the  property,  by  wharf- 
ing  out  or  otherwise  improving  the  same,  gives  him  no  property  in 
the  land  while  it  remains  under  the  water.    It  may  be  granted,  by 
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fhe  Sfcate,  to  a  stranger  at  any  time  before  it  is  actually  reclaimed 
and  annexed  to  the  upland.  Such  is,  unquestionably,  the  common 
law,  and  I  am  aware  of  no  alteration  of  it  in  this  respect  in  New 
Jersey.''  In  this  opinion  Chief  Justice  Gbebk,  and  Justices  Ogdek 
and  Haikbs  concurred.  Again,  after  an  interval  of  several  ycars^ 
the  rule  was  treated  by  the  same  court  as  established.  I  refer  to  the 
ease  of  Stewart  v.  Fitch  and  Boynton,  2  Yroom.  18.  This  was  a 
suit,  by  a  riparian  owner,  for  the  use  of  certain  flats  by  the  rafts 
and  lumber  of  the  defendants,  and,  among  other  reasons  given  for 
dissent  to  the  legality  of  the  plaintifT^s  claim,  the  court  said :  '<  But 
it  also  appears  that  the  flats  on  which  the  rafts  were  anchored  were 
all  below  high-water  mark;  and,  at  high  tide,  covered  to  the  depth 
of  two  feet,  and  that  no.  part  had  been  in  anywise  improved  or 
reclaimed,  and  that,  consequently,  the  title  to  them  was  not  in  the 
plaintifi^,  but  in  the  State  of  New  Jersey.'' 

From  these  cases,  I  think  it  is  evident  that,  from  the  date  oi  the 
decision  of  Oouffh  v.  Bell  up  to  the  time  of  the  present  controversy, 
the  question  now  under  consideration  has  not  been  considered  an 
open  one  by  the  courts  of  this  State.  And  such,  too,  appears  to 
have  been  the  legislative  and  public  understanding  of  the  effect  of 
this  leading  decision  just  mentioned,  at  the  time  that  it  was  rendeiud. 
This,  I  think,  is  manifest  from  the  provisions  of  the  act  of  1851, 
entitled  ^*  An  act  to  authorize  the  owner  of  lands  upon  tide  waters 
to  build  wharves  in  front  of  the  same."  Nix.  Dig.  1025.  By  the 
first  section  of  this  act  it  is  declared  ^^that  it  shall  be  lawful  for  the 
owner  of  lands  situate  along  or  upon  tide  waters  to  build  docks  or 
wharves  upon  the  shore  in  front  of  his  lands,  and  in  any  other  way 
to  improve  the  same,  and,  when  so  built  upon  or  improved,  to 
appropriate  the  same  to  his  own  exclusive  use."  Thus  we  find  in 
this  provision,  and  in  similar  provisions  in  many  other  laws,  the 
local  custom  sanctioned  in  the  case  of  Oough  v.  Bed  assuming  a 
statutory  form  and  subject  to  certain  general  regulations.  The 
right  of  the  bank  owner  was  dealt  with  by  the  legislature  not  as  an 
incident  of  property  already  vested,  but  as  a  privilege  which  required 
the  element  of  public  acquiescence,  and  the  performance  of  a  pre- 
requisite on  the  side  of  the  proprietor,  to  be  converted  into  a  legal 
right.  Nor  should  it  fail  to  be  observed  that,  even  if  we  were  to  ad- 
mit the  indefeasibility  of  this  customary  right  of  the  shore  own^r, 
such  concession  could  not  have  much  efi^ect  in  securing  him  against 
the  exercise  of  legislative  power.    By  force  of  such  a  doctrine,  the 
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land  lying  between  the  high  and  low-water  lines  coald  not  be  takea 
from  him  without  compensation ;  but  below  the  low-water  line,  the 
public  right  and  control  would  be  still  absolute.  But  I  have  said  sndk 
concession  cannot  be  made.  The  bank  owner  has,  by  the  local  ona- 
tom  of  the  State,  but  an  inchoate  right  before  the  reclamation  of  the 
land  below  the  water;  nor  does  he  gain  any  thing  in  this  respect  bj 
^e  statute  just  referred  to.  That  act  did  not  add  any  thing  to  the 
efficacy  of  tiie  local  custom  as  a  mode  of  acquiring  title.  It  left  that 
right  as  it  found  it — a  pure  license,  revocable  before  execution. 
Such  acts,  bearing  the  form  of  legislative  licenses,  are  not  uncom- 
mon, and  their  effect  has  been  clearly  defined.  It  has  never  been 
thought  that  the  privileges  conferred  by  them  were  vested  rights  in 
the  sense  of  debarring  the  public  firom  revoking  them  at  pleasure. 
Two  cases  in  point,  which  have  arisen  in  Pennsylvania^  I  will  refer 
to  as  illustrative  of  the  principle.  By  a  statute  of  that  State,  all  per- 
sons owning  lands  adjoining  navigable  streams  were  authorized  to 
erect  dams  in  such  streams,  and  appropriate  the  water  to  the  uses  of 
their  mills.  In  the  cases  of  Tlie  Susquelianna  Canal  Co.  v.  WriglUf 
9  Watts  &  Serg.  9 ;  and  The  New  York  and  Erie  Railway  v.  Younff, 
3C  Penn.  175,  it  was  declared  that  the  rights  acquired  under  this 
acv  ^vere  not  indefeasible,  but  were  subordinate  to  the  rights  of  the 
commonwealth.  This  result  was  justified  by  the  theory  that  such 
licensees  took  their  privileges  under  the  implied  condition  that  they 
should  be  held  in  subordination  to  the  requirements  of  the  publia 
These  decisions  go  to  the  point  that  a  legislative  permission  to 
appropriate  to  individual  use  a  part  of  the  jus  publicum,  does  not» 
per  se,  deprive  the  public  of  a  right  to  resume  the  privilege  granted, 
unless  it  appears  that  it  was  the  intention  to  vest  such  privilege 
irrevocably  in  the  licensee.  The  wharf  act  of  this  State  clearly 
leaves,  in  this  respect,  nothing  in  doubt,  for  it  expressly  announces 
that  after  the  riparian  proprietor  has,  in  point  of  fact,  erected  hia 
wharf  or  made  any  other  improvement  below  the  high-water  line» 
then,  and  not  till  then,  the  land  so  appropriated  shall  become  his 
own.  Prior  to  this  event,  he  has  no  rights  in  the  water  or  the  land 
under  it,  either  by  the  statute  or  by  the  local  custom,  which  are  not 
subservient  to  the  legislative  will. 

The  steps  which  I  have  thus  far  taken  have  led  me  to  this  posi* 
tion :  that  all  navigable  waters,  within  the  teiritorial  limits  of  the 
State,  and  the  soil  under  duch  waters,  belong,  in  actual  propriety,  to 
the  public ;  that  the  riparian  owner,  by  the  common  law.  has  no 
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|)eouliar  rights  in  this  public  domain  as  incidents  of  his  estate ;  and 
iliat  the  priyileges  he  possesses,  by  the  local  cnstoniy  or  by  force  of 
the  wharf  act,  to  acquire  sach  rights,  can,  before  possession  has 
been  taken,  be  regulated  or  revoked  at  the  will  of  the  legislature. 
The  result  is,  that  there  is  no  legal  obstacle  to  a  grant,  by  the  legis- 
lature, to  the  defendants,  of  that  part  of  the  property  of  the  public 
which  lies  in  front  of  the  lands  of  the  plaintiff,  and  which  is  below 
Ugh-water  mark.    It  may  be  true  that,  by  such  an  appropriation, 
the  plaintiff  will  sustain  a  greater  inconvenience  than  will  other 
-citizens  whose  land  does  not  run  along  this  river.    But  the  injury 
to  all  is,  in  its  essence  and  character,  the  same,  the  difference  being 
^nly  in  degree.    All  persons  who  have  occasion  to  approach  this 
river,  over  that  part  of  the  bank  occupied  by  the  railroad  of  the 
•defendants,  may,  perhaps,  experience  some  inconvenience  from  the 
interposition  of  such  works;  the  railroad,  therefore,  is  somewhat  of 
4UI  impediment  to  the  public  rights  of  fishery  and  navigation.    But 
no  one,  it  is  presumed,  will  pretend  that  such  impediment  is,  on 
that  account,  illegal,  if  authorized  by  the  legislative  authority.   Nor 
•can  the  plaintiff  complain  because  a  difficult  access  to  the  water  is 
a  greater  hardship  to  him,  owing  to  the  easy  use  of  the  water,  in 
-connection  with  his  property  in  its  natural  condition,  than  it  is  tb 
those  who  live  at  a  distance  from  it    K  it  were  true  that  no  public 
improvement  can  be  made  which,  in  its  execution,  will  affect  the 
property  of  one  citizen  more  injuriously  than  it  will  that  of  another, 
many  of  the  greatest  works  of  the  times  would  become  impossible. 
No  railroad  or  canal  can  be  constructed  which  will  not  greatly  ben* 
^efit  the  lands  of  some  persons,  and  injure,  almost  as  greatly,  those 
^f  others.    Every  citizen  is  required,  at  times,  to  contribute  some* 
thing,  by  way  of  sacrifice,  to  the  public  good.    Such  partial  evils  is 
the  price  which  is  paid  for  the  advantages  incident  to  the  social 
.state.    It  is  not  necessary  to  refer  extensively  to  authorities  in  con* 
firmation  of  the  doctrine  that,  as  a  general  rule,  the  public  domain 
is  subject  altogether  to  the  control  of  the  legislature,  and  that  inci* 
•^dental  damage  resulting  to  individuals,  from  the  exercise  of  such 
^control,  gives  no  legal  claim  to  compensation.    Theprinciplt^  aevms 
universally  conceded  that,  unless  in  certain  particulars  protected  by 
the  Federal  constitution,  the  public  rights  in  navigable  rivers  can, 
to  any  extent,  be  modified  or  absolutely  destroyed  by  statute.    By 
force  of  the  constitution  of  this  State,  private  property  cannot  be 
"taken,  even  for  public  use,  without  just  compensation.    But  the 
Vol.  III.— 36 
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domain  of  the  legislatore  OYertiiejurapuMica  appears  to  be  anlim> 
itecL  By  this  power  they  can  be  regulated,  abridged  or  Tacated. 
We  have  seen  that,  by  the  common  law,  the  king  was  the  proprie- 
tor of  the  soil  ander  the  navigable  water,  and  this  being  regarded 
as  a  private  emolament  of  the  crown,  was  susceptible  of  transfer  to 
a  subject.  But  such  transfer  did  not  divest  or  diminish,  at  least 
after  Magna  CTuirter,  the  public  rights  in  the  water  and  conse- 
quently the  grantee  of  the  crown  held  the  property  in  subjection  to 
the  common  privilege  of  fishery  and  navigation*  The  consequence 
was,  that  the  king  could  not  deprive  the  subjects  of  the  realm  of 
these  general  rights.  This  was  a  power  that  resided  in  parliament,, 
and  not  in  the  monarch.  But  that  such  a  parliamentary  power 
existed,  appears  never  to  have  been  questioned  by  any  English 
authority,  nor  do  I  perceive  that  its  exercise  was  ever  regarded  as  a 
legal  wrong,  or  even  as  an  unusual  hardship  to  the  owner  of  the 
land  along  the  shore.  In  the  year  1780,  this  authority  of  parliament 
to  put  to  use  the  land  under  tide  water,  thus  intercepting  the  land- 
owner, was  fully  recognized  by  Lord  Mansfield.  The  case  refered 
to  is  that  of  The  King  v.  Smith,  Doug.  441.  The  city  of  London, 
under  an  act  in  the  time  of  George  III,  had  erected  piles  on  the  bed 
of  the  Thames,  near  Hichmond,  within  high-water  mark,  about  the 
distance  of  twenty-nine  feet  firom  the  shore,  for  the  purpose  of  mak- 
ing a  towing-path  for  horses,  adjoining  and  contiguous  to  a  wharf 
in  the  possession  and  property  of  the  defendants,  or  of  those  under 
whom  they  claimed.  The  defendants  cut  down  one  of  these  piles,, 
which  was  proved  to  have  been  erected  between  the  high  and  low- 
water  marks,  opposite  to  the  said  whar£  For  this  act  an  indict- 
ment was  found,  and  the  defendants  were  convicted.  The  case 
came  before  the  court  on  a  motion  to  arrest  judgment  In  the 
argument  of  this  case  none  of  the  distinguished  counsel  employed 
for  the  defense  questioned  the  right  of  parliament  to  appropriate 
the  land  in  question,  in  the  manner  specihed,  if  the  Thames,  at  th& 
point  in  question,  was  within  the  reach  of  the  tide,  the  entire  pred 
icatioD  being  that  such  was  not  the  fact  The  conviction  was  sus- 
tained. I  think  the  power  of  parliament,  in  aflTairs  of  this  charac- 
ter, is  not  to  be  denied.  Nor  was  this  one  of  those  severe  preroga- 
tives which  existed  only  in  consequence  of  the  theoretic  omnipo* 
tnnce  of  the  legislative  branch  of  tiie  British  government 

Whatever  the  theory,  we  know  what  the  practice  has  been,  and  it 
IS  scarcely  toe  much  to  say  that,  since  the  days  of  the  revolution* 
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BO  instance  can  be  fonnd  of  any. Englishman  being  deprived  of  any 
right  of  property  by  act  of  parliament  A  statute  pntting  to  ose 
the  land  nnder  tide  water  was  regarded  as  legitimate — not  because 
the  power  of  parliament  was  unlimited,  but  because  the  control 
oyer  the  public  domain  was  unlimited.  And,  in  fact,  the  absence 
of  a  power  to  control  and  put  to  use  the  public  interests  in  the 
navigable  wateris  would  be  an  imperfection  in  the  civil  polity  of  any 
people.  I  do  not  find  that  it  has  ever  been  supposed  that  such  a 
power  did  not  exist  in  any  of  the  American  States.  By  a  statute  of 
the  State  of  Delaware,  a  citizen  was  authorized,  for  the  purpose  of 
improving  his  lands,  to  dose  the  mouth  of  a  navigable  creek,  and 
such  statute  was  pronounced  to  be  constitutional,  and  the  act  done 
under  it  legal,  by  the  supreme  court  of  the  United  States.  Wilson 
V.  Blackbird  Greek,  2  Pet.  245.  In  Glover  v.  PoweR,  2  Stockt 
211,  a  similar  law  was  enforced,  and  in  the  case  of  I%e  Mayor  of 
Oeorgeioton  v.  The  Alexandria  Ganal  Co.,  12  Pet  91,  it  was  held 
competent  for  congress,  acting  as  the  local  legislature,  to  authorize 
the  erection  of  the  canal  in  question,  although  the  same  was 
admittedly  injurious  to  the  interests  of  the  riparian  owners.  This 
same  doctrine  was  enforced  in  the  case  of  Gould  v.  Hudson  R.  R 
Co^  12  Barb.  616;  2  Seld.  522,  on  a  scale  of  the  greatest  mag- 
nitude, the  road  of  the  defendants  being  located  along  the  Hudson, 
and  intervening  for  many  miles  between  the  water  and  the  land  of 
the  bank-owners.  See  a  collection  of  cases  to  the  same  effect,  in 
Angell  on  Tide  Waters,  92-108.  It  is  upon  this  principle  that 
water,  in  large  quantities,  is  taken  from  our  rivers  to  feed  our 
canals,  and  that  dams  are  placed,  to  the  destruction  of  navigation, 
in  our  rivers  for  the  use  of  manufactories.  Our  State  affords  many 
instances  of  a  display  of  this  power  in  this  form. 

With  regard  to  the  hardships  oftentimes  incident  to  the  exercise 
of  such  a  power,  the  courts  can  have  no  concern.  Such  considera- 
tions address  themselves  exclusively  to  the  law-makers.  It  is  the 
office  of  the  court  to  declare,  if  the  law  leads  to  such  results,  that 
the  legislature  has  the  authority  to  regulate  or  destroy  at  its 
pleasure,  and  for  the  common  welfare,  the  public  rights  in  naviga- 
ble rivers,  and  that  if  individuals  are,  in  consequence  tliereof, 
incidentally  injured,  such  loss  is  damnum  absque  injuria.  If  com- 
pensation be  made  for  such  damage,  it  is  on  the  part  of  the  State 
a  mere  gratuity,  for  neither  the  riparian  proprietor  nor  any  other 
eitisen  whose  properly  has  been  impaired  can  claim  such  redress  as 
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A  matter  of  legal  right.    In  all  suoh  oaselB  the  appeal  must  be  to  the 
sense  of  justice  of  the  legislature. 

The  result  being  that  the  legislature  can  authorize  the  laying  of 
this  road  in  front  of  the  land  of  the  plaintiff  without  compensation, 
the  next  question  is^  has  such  a  priyilege  been  conferred  on  the 
defendants  ? 

The  claim  isy  that  the  legislature  has  granted  to  these  defendants 
the  use  of  a  part  of  the  public  domain.  The  State  is  never  pre- 
sumed to  have  parted  with  any  part  of  its  property,  in  the  absence 
of  conclusive  proof  of  an  intention  to  do  so.  Such  proof  must 
existy  either  in  express  terms  or  in  necessary  implications.  I  shall 
not  cite  authorities  to  sustain  so  familiar  a  proposition.  With 
respect  to  this  statute  now  drawn  m  question,  and  by  the  supposed 
force  of  which  the  defendants  have  erected  their  works,  I  fully  con- 
cur in  the  view  expressed  by  Mr.  Justice  Dbpue,  in  the  opinion  read 
by  him  in  the  circuit  court  I  think  there  are  no  terms  used  in  this 
statute,  which,  fiedrly  interpreted,  imply  an  intention  to  confer  on 
the  defendants  the  privilege  asserted,  nor  does  such  privilege  neces- 
sarily result  from  the  general  powers  conferred.  This  plea,  there- 
fore, presents  no  bar  to  the  action  of  the  plaintiff. 

With  respect  to  the  question  raised  in  the  argument,  touching  the 
sufficiency  of  the  &ct8  stated  in  the  plaintiff's  declaration  to  sustain 
his  suit,  I  will  merely  say  that  it  seems  to  me  that  a  legal  cause  of 
action  is  shown. 

The  substantial  allegation  is,  that  in  consequence  of  the  works  of 
the  defendants,  he  is  prevented  from  passing  from  his  liand  to  the 
river  Passaic,  which,  at  present,  is  a  public  highway. 

Now  it  is  true  that,  as  the  defendants  have  put  these  obstructions 
in  this  river  without  authority  of  law,  such  obstructions  are  a  pub* 
lie  nuisance.  But  I  think  it  is  a  nuisance  which,  according  to  the 
allegations  on  the  record,  inilicts  a  peculiar  damage  on  the  plaintiff 
and,  if  that  be  so,  it  is  admitted  this  action  is  well  brought.  The 
plaintiff,  until  the  State  interferes  and  deprives  him  of  the  privilege, 
has  the  right  to  pass  directly  from  his  property  on  the  shore  of  this 
navigable  river.  He  has  been  deprived  of  the  right  by  the  tort  of 
the  defendants,  and  this  is  a  damage  which,  apparently,  is  individ- 
ual and  peculiar  to  himself  If  a  ditch  should  be  dug  in  a  pub- 
lic highway,  in  front  of  the  door  of  a  dwelling-house,  so  as  to 
cti:  off  access  to  and  from  such  house,  no  one  would  doubt  that 
the  occupier  of  suoh  house  sustained  a  greater  inconvenience  from 
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the  public  nuisance  than  the  body  of  the  community.    The  charac* 
ter  of  the  present  tort,  as  it  respects  the  plaintiff,  is  precisely  of  this 
'  nature.    I  think  the  facts  stat^  support  the  action* 
The  judgment  in  the  circuit  court  should  be  afiSrmed. 

The  chancellor  deliyered  an  elaborate  opinion  for  rerersaL 

It  was  thereupon  ordered  by  the  court  that  the  rote  be  taken  sep* 
arately  on  the  two  points  inyolved. 

The  first  of  those  questions  was,  whethei^  the  legidature  had  the 
power  to  grant  to  the  defendants  in  error  (in  the  court  below)  the 
use  of  the  premises  in  question,  being  lands  in  a  navigable  riyer 
below  high  water-mark. 

In  order  to  express,  with  precision,  the  yiews  of  the  members  of 
the  court,  it  was  determined  that  those  who  yoted  in  the  affirmatiye 
on  thic  first  point  should  express  a  concurrence  in  the  yiew  con- 
tained in  the  opinion  of  the  chief  justice,  and  those  voting  in  the 
negative,  in  the  view  contained  in  the  opinion  of  the  chancellor. 

The  vote  was  then  taken  on  this  first  point  in  this  mode,  and 
resulted  as  follows,  viz : 

For  concurrence  with  the  chief  justice — The  Ohibf  Justioj^ 
Justices  Bbdle,  Soudder,  Van  Stokbl  and  Woodhull,  Judges 
Eekkedy,  Olden,  Vail  and  Wales. — 9. 

For  concurrence  with  the  chancellor — The  Ohanobllob,  and 
Judges  Olekbnt  and  Ogden. — 3. 

The  second  question  was  then  put,  which  was,  whether  the  legis- 
lature had,  in  point  of  fact,  granted  to  the  plaintifb  in  error  the 
right  to  the  use  of  the  premises  in  question ;  those  members  who 
denied  the  existence  of  such  grant  voting  to  aflbm,  those  of  a  con- 
trary opinion  to  reverse. 

The  vote  resulted  as  follows: 

For  affirmance — The  Ohakobllob,  the  Ohief  JusnoB,  Justices 
Bbdlb,  Dalbikplb,  SoiTDDEB,  Vak  Stckbl,  Woodhuli^  Judges 
Clsmekt,  Ogden,  Oldbk,  Vail^  Wales. — 13. 

Fbr  reversal — Judge  Ebkkbdt. — L 
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KxHTuoKX  Fabmxbs'  Mutual  LrouRAVOE  Ck>]iPAVT»  appellant^ 

y.  Maxhbbs,  Bia 

(7BiHh.m) 

HtmnmM  ptUoff — Utn  on  prap&rtff  intured  far  promkum — ^oti  ^f  cili  ^f 

praportif  to  bona  Jido  purehaotr. 

A  member  of  a  mutiud  Imranuioe  oompanj  held  a  poUtf  on  bnlldliigi  aad 
propertj  oonUtining  a  pioTiflion  that  the  buildings  iniiiired  and  the  land 
en  whidh  thej  itobd  became  pledged,  bj  the  inaarancey  to  the  oompanj,  and 
that  the  companj  should  have  a  lien  thereon  for  t)ie  premium.  The  inaured 
died  in  debt  for  the  premium  haying  devifled  the  property  inaured,  with  the 
land,  to  his  widow,  who  conveyed  it  to  Ifathen,  the  latter  not  hartng 

'  notice  of  the  lien  of  the  insurance  company.  SIM,  that  the  lien  of  the 
policy  could  not  be  enforced  after  the  property  had  psssod  into  the  hands 
oi^ho9va  Jtde  purchaser. 

AonoK  to  enforce  an  alleged  lien  on  a  tract  of  land  and  building 
;thereon.    The  tact%  are  0et  forth  in  the  opinion  of  the  court 

L,  S.  Hardifiy  for  appellant 

Samuel  Russell^  for  appellee. 

Habdin,  J.  The  Kentucky  Farmers'  Mutual  Insurance  Com* 
pany.  a  corporation  of  which  the  late  John  H.  Harney  was  a  member 
at  the  time  of  his  death,  brought  this  suit  in  equity  for  the  purpose 
of  enforcing  an  alleged  lien  on  a  tract  of  land  and  building  thereoo. 
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which  were  devised  by  said  Harney  to  his  widow^  and  sold  and 
conveyed  by  her  to  John  G.  Mathers;  the  building  and  property  of 
Harney  having  been  insured  by  the  plaintiff,  tor  which  he  waa 
indebted  at  his  death  in  several  sums  assessed  against  him  by  the 
corporation,  according  to  its  charter  and  the  terms  of  Harney's 
contract  of  insurance. 

A  demurrer  of  Mathers  to  the  petition  was  sustained  and  the 
■action  dismissed;  and  this  appeal  is  prosecuted  to  reverse  that 
judgment 

By  the  charter  of  the  corporation  the  policy  of  Harney  was 
rendered  void,  or  at  least  voidable,  at  the  option  of  the  company, 
by  the  alienation  of  the  property  to  Mathers.  Acts  of  1857, 1858; 
Bcber  V.  The  Phmnix  Insurance  Co^  4  Bush.  WL  And  the  charter, 
besides  imposing  on  each  member  of  the  corporation  an  obligation 
to  pay  his  portion  of  its  losses  and  expenses,  provides  as  follows : 
^  All  buildings  insured  by  and  with  said  company,  together  with 
the  right,  title  and  interest  of  the  assured  to  the  lands  on  which 
they  stand,  shall  be  pledged  to  the  company,  and  the  company  shall 
have  a  hen  thereon  against  the  assured  during  the  continuance  of 
his  or  her  policies." 

If  it  be  conceded,  as  we  think  it  ought,  that  the  provision  of  the 
charter  declaring  the  policies  of  the  company  void  upon  the  alienaff 
tion  of  the  property  insured,  except  in  particular  contingencies, 
means  only  that  they  may  thereby  become  void  where  the  right  of 
exoneration  is  not  waived  by  the  insurer,  and  not  at  all  events  to 
become  absolute  nullities  as  to  both  parties ;  and  if  it  be  further 
conceded  that  the  position  of  Mathers  was  that  of  a  mere  volunteer, 
or  even  an  ordinary  purchaser,  with  notice  of  the  lien,  of  the  com- 
pany, he  should  be  treated  as  having  accepted  the  title  of  Harney 
cum  (mere,  and  under  an  implied  trust  for  the  satisfaction  of  the 
debt  Yet  the  important  question  remains  to  be  determined,  whether 
a  sale  and  conveyance  of  property  insured  to  a  bona  fide  purchaser, 
without  notice,  does  not  destroy  the  lien  of  the  insurance  company 
for  the  payment  of  the  premium  note  of  the  vendor  or  previous 
owner.  It  is  worthy  of  consideration  that,  while  the  lien  given  by 
the  charter  relates  by  its  terms  only  to  the  person  insured,  theie  Is 
nothing  in  the  charter  from  which  we  can  infer  that  it  was  designed 
that  the  lien,  should  operate  against  a  subsequent  purchaser,  unless 
he  should  choose  to  continue  the  policy  by  taking  an  assignment  of  ^ 
it  in  the  manner  prescribed.    And  the  omission  of  the  legislature r 
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to  make  any  provision  for  giving  notice  to  the  pablic,  by  registrar 
tion  or  otherwise,  of  the  existence  of  the  liens  attaching  to  property^ 
under  said  act  of  incorporation,  upon  the  execution  of  private 
contracts  of  insurance,  is  an  aigument  that  it  did  not  design  to 
extend  the  lien  to  bona  fide  purchasers  of  insured  property. 

In  the  case  of  McOuttoeh  and  others  v.  The  Indiana  Mutual  Fire 
Insurance  Co.,  8  Blaekf.  50,  bearing  a  strong  analogy  to  this  so  far 
as  essential  to  this  inquiry,  the  supreme  court  of  Indiana  held,  that- 
the  lien  of  the  insurance  company  was  lost  by  an  alienation  of  the 
property  insured;  and  the  court,  commenting  on  the  private  char* 
acter  of  the  books  and  papers  of  the  corporation,  said:  ^  We  can- 
not believe  it  was  the  design  of  the  legislature  to  subject  purchasers 
to  the  operation  of  a  lien,  the  existence  of  which  they  had  no  sure 
means  of  ascertaining.'' 

The  principles  of  that  decision  were  afterward  affirmed  by  the 
same  court  in  the  case  of  The  Indiana  Mutual  Fire  Insurance  Ch. 
V.  CogniUard  and  others,  2  Carter,  645;  and,  so  far  at  least  as  they 
affect  the  essential  question  in  this  case,  they  seem  to  be  in  harmony 
with  the  general  principles  of  equity  governing  and  limiting  the 
enforcement  of  statutory  liens. 

We  are  of  the  opinion  therefore  that  the  demurrer  of  Mathers 

was  properly  sustained. 

Wherefore  the  judgment  is  qfirmed^ 


BooKB,  assignee,  etc,  appellants,  v.  HaIiL,  xia 

(7Bittli.eB.) 

Bankrupteif^Jwrisdieiion  of  State  eemrie. 


la  an  ftedon  brought  In  a  State  court,  by  an  assignee  In  YmaJavLpUfj,  to  obtala 
control  of  certain  property  of  the  bankrupt  alleged  to  have  been  fVauda- 
lently  conveyed  by  him,  AM,  that  the  State  courts  had  ooncuirent  Juzia- 
diction  with  the  federal  courts  to  make  a  decree  of  title  and  possewlen  of 
the  property  sued  for. 


Action  by  an  assignee  in  bankruptcy  to  set  aside  an  alleged 
fhiudulent  conveyance.  The  fiwsts  appear  in  the  opinion  of  the 
court 
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W.  JL  Bradley  and  John  Rodman,  for  appellants. 
Oraddock  A  Trabu^  for  appellees. 

BoBEBTSOK,  J.  The  appellant,  Boone,  as  assignee  in  baakmptoj 
of  W.  K.  Hall,  and  the  co-appellants,  as  judgment  creditors  of  said 
Hall,  bronght  this  soit  in  equity  for  recoyering  the  control  of  cer- 
tain real  and  personal  estate,  charged  to  have  been  fraudulently 
transferred  by  Hall  to  his  oo-defendants  to  defeat  the  claim  of  his 
creditors. 

The  petition  does  not  explicitly  allege  that  Hall  had  been  declared 
a  bankrupt;  but  the  averment  that  Boone  was  by  the  appointment 
of  the  federal  court  made  the  assignee  of  his  estate,  fortified  as  it  is 
by  the  context,  implies  that  Hall  had  been  adjudged  a  bankrupt, 
and  that  his  estate,  liable  to  his  creditors  under  the  bankrupt  law, 
had  been  regularly  assigned  by  the  court  to  Boone  for  the  benefit 
of  all  the  creditors;  and  according  to  that  law  the  assignment 
passed  to  the  assignee  all  the  bankrupt's  property  which  his  credit- 
ors might  subject  had  there  been  no  bankruptcy.  Consequently  the 
petition  makes  j^nma  fade  an  available  case,  and  we  do  not  doubt 
that  the  State  court  had  concurrent  jurisdiction  to  decree  in  favor 
of  the  assignee,  for  the  benefit  of  the  creditors,  the  title  and  posses- 
sion of  the  property  sued  for.  Such  jurisdiction  has  been  too  often 
exercised  in  Kentucky  to  allow  a  denial  of  it  in  this  court 

It  is  equally  apparent  to  us  that  the  creditors,  as  beneficiaries, 
were  proper  though  not  necessary  parties.  Nevertheless,  on  motion 
without  answer,  the  circuit  court  struck  out  the  name  of  the  assignee 
for  a  supposed  misjoinder,  and  then  dismissed  the  petition  by  the 
creditors  because  the  title  was  in  the  assignee,  who  alone  could 
maintain  the  suit  for  their  use.  That  entire  judgment  we  adjudge 
erroneous. 

Wherefore  the  judgment  in  both  aspects  is  reversed,  ?md  the  cause 
remanded  for  further  proceedings. 

Vol.  IIL— 87 
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Hzw  Yo&E  LiFK  IireuBANOB  Co.,  appeUants,  y.  OLOFioVy  meo 

(TBmlkim) 
JQfMe  ^the  ehU  war  an  imwranee  poUeif — ^ed  of  UMi^N^ymaiil  ^pnmkmu. 


The  New  York  Life  Ini.  Co.  iesaed  its  policy  to  C,  a  reoident  of  Yiiginia,  on 
the  life  of  her  hosband,  in  1868,  containing  a  proviflion  that,  if  the  yearlj 
premiumB  were  not  paid  on  or  before  the  several  dates  of  payment  therein 
mentioned,  the  policy  should  cease  and  the  company  shoold  not  be  liable  for 
any  part  of  the  sum  insured.  The  husband  died  in  1864,  being  after  the 
beginning  of  the  civil  war,  leaving  the  premiums  for  1862, 1868  and  1864 
unpaid,  the  agent  of  the  company  in  Virginia  having  refused  payment  for 
these  years.  Seld,  that  the  civil  war  did  not  dissolve  the  contract  of  insur- 
ance; that  the  non-payment  of  the  three  last  premiums,  in  view  of  the 
state  of  war  between  the  north  and  south,  did  not  avoid  the  policy,  and  that 
C.  could  recover  the  sum  insured,  less  the  aggregate  amount  of  the  three 
unpaid  premiums. 

Action  on  a  policy  of  life  insnranoe.  The  facts  are  stated  in  the 
opinion  of  the  court 

Harlan,  Newman  A  Sristow,  for  appellant. 

A.  J.  James,  for  appellee. 

fiOBEBTSONy  J.  By  a  policy  executed  March  18, 1858,  the  appel- 
lant insured  the  life  of  James  0.  Glopton,  a  minister  of  the  gospeL 
resident  near  Lynchburg,  Va.  The  provisions  of  the  policy,  so  for 
as  material  now,  are  the  following : 

''The  New  York  Life  Insurance  Company,  in  consideration  of 
the  sum  of  $181.50,  to  them  in  hand  paid  by  Mary  A.  Olopton  for 
the  benefit  of  herself  and  children,  and  the  annual  premium  of 
$181.50,  to  be  paid  on  the  13th  day  of  March  in  every  year  during 
the  continuance  of  this  policy,  do  assure  the  life  of  James  0.  Clop- 
ton,  for  the  sole  use  of  Mary  Ann  Clopton  and  children,  in  the 
amount  of  five  thousand  dollars,  for  the  term  of  his  natural  life, 
commencing  on  the  13th  of  March,  1858,  at  noon ;  provided  always 
that  it  is  hereby  declared  to  be  the  true  intent  and  meaning  of  this 
policy,  and  the  same  is  accepted  by  the  assured  upon  these  express 
conditions:  in  case  the  said  Mary  A.  Clopton  shall  not  pay  the  said 
premiums  on  or  before  the  several  days  hereinafter  mentioned  for 
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die  payment  thereof,  then  and  in  every  saoh  case  the  oompany  shall 
not  be  liable  to  the  payment  of  the  sum  insured,  or  any  part  thereof; 
and  this  policy  shall  oease  and  determine.'' 

James  0.  Olopton  died  in  May,  1864^  after  paying  all  the  pre- 
minms  payable  before  the  13th  of  March,  1862,  bat  not  actually  pay- 
ing the  premiums  for  1862,  '63,  '64. 

Mrs.  Clopton  and  her  children  brought  this  action  for  the  amount 
of  the  insurance,  after  deducting  the  three  unpaid  premiums,  which 
the  appellant's  agent,  A.  B.  Garland,  still  residing  in  Virginia^  and 
who  reoeiyed  all  the  other  premiums,  refused  to  accept. 

The  answer  resisted  the  action  on  two  grounds :  1.  That  the  civil 
war  dissolved  the  contract;  2.  That  the  non-payment  of  the  three 
last  premiums  avoided  the  policy.  On  the  double  issue  thus  joined 
the  circuit  court,  to  whom  the  law  and  the  facts  were  submitted, 
after  deducting  from  the  $5,000  the  aggregate  of  the  unpaid  pre* 
miums,  adjudged  to  the  appellees  the  balance  with  legal  interest 
firom  the  date  of  the  demand  and  refusal  to  pay. 

A  reversal  is  sought  on  each  of  those  grounds  urged  with  signal 
ingenuity  and  great  ability ;  but  cogent  as  the  argument  is  felt  to 
be  on  assumed  analogies,  plausible  generalities,  and  indlscriminating 
d%cta,  a  close  analysis  of  principle,  policy,  and  judicial  authority 
inclines  us  to  concur  with  the  circuit  court  in  its  judgment,  though 
not  for  precisely  the  same  reasons. 

The  two  controlling  questions  will,  as  briefly  as  perspicuity  will 
allow,  be  now  considered  in  the  order  in  which  they  have  been 
presented. 

Although  there  is  neither  proof  nor  any  presumption  that  either 
James  0.  Olopton  or  the  appellees  or  Garland  by  any  voluntary  act 
helped  to  incite  or  prosecute  the  rebellion  against  the  general  govern- 
ment, or  in  any  way  participated  as  an  actual  belligerent  in  the 
strife  between  the  hostile  sections,  yet  their  residence  in  the  southern 
section  made  them  and  the  appellant  technical  enemies;  and  the 
established  law  of  such  internecine  war  interdicted  all  commercial 
intercourse  between  such  antagonist  parties,  and  consequently  any 
commercial  contract  or  payment  made  between  them,  during  the  war, 
would  have  been  unlawful  and  void.  The  same  principle  and  policy 
of  the  law  did  not  avoid  a  pre-existing  and  valid  contract  which  a 
single  act,  such  as  payment  of  a  debt,  might  have  performed.  In 
such  cases  a  suspension  of  remedy  during  the  war  was  the  consistent 
and  only  legitimate  effect  of  the  war  on  such  contracts.    But  both 
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priuci])l6  and  policy  would  hare  dissolyed  a  oontraot  made  before 
the  war  for  ^*cofUinuing  perfwmancti^  suoh  as  partnenhip  or 
affreightment.  Dissolntion  is  the  natural  and  necessary  effect  of  a 
change  so  radical  in  the  staitis,  rights,  and  duties  of  snch  parties. 

The  appellant's  counsel  urge  the  application  of  this  last  doctrine 
to  this  case,  insisting  that  the  war  revoked  Garland's  agency,  and 
also  that  the  contract  was  one  of  continuing  performance,  and  Uiere- 
fore  was  dissolyed  and  not  merely  suspended.  We  do  not  see  the 
law  in  that  light 

Where  a  single  act,  such  as  payment  of  a  debt,  would  perform  a 
contract  made  before  the  war,  belligerent  policy  interdicted  the  act 
because  it  might  aid  the  enemy  in  the  prosecution  of  hostilities ; 
consequently  suspension  of  performance  until  the  restoration  of 
peace  would  effectuate  the  whole  aim  of  the  law  without  dissolving 
the  contract,  which  may  be  ultimately  enforced  in  perfect  consist- 
ency with  the  principle  and  end  of  the  temporary  interdict  In 
that  class  of  cases  it  is  the  contract  and  not  the  performance  that  is 
continuing;  and  a  suspension  of  remedy  and  not  a  dissolution  of 
the  contract  is  all  that  is  necessary,  befitting,  or  just 

But  in  such  cases  as  partnerships  and  affteightments  the  perform* 
ance  is  continuous  and  unremitting,  until  the  end  of  the  contract 
shall  have  been  consummated ;  and,  therefore,  as  supervening  war 
between  the  parties  disables  them  from  performing  any  of  the 
incumbent  duties  and  defeats  the  object  of  the  contract,  a  dissolu- 
tion of  the  contract  is  the  natural  and  legal  effect  of  the  war.  And 
chat  illustrates  " continuing performancey^  and  the contradistinctive 
reason  for  dissolving  the  contract  instead  of  suspending  the  remedy 
in  that  class  of  cases.  The  duties  of  partners  to  each  other,  while 
the  relation  subsists,  are  amicable  and  incessant  A  war  which  puts 
them  in  a  state  of  hostile  antagonism  disrupts  their  business  rela- 
tions, and  incapacitates  them  to  perform  their  duties  to  each  other* 
Such  a  change  is  itself,  in  fact  and  in  law,  a  dissolution. 

In  like  manner  the  ]>erformance  of  a  contract  of  affreightment 
being  amicable  and  incessant  from  the  commencement  to  the  com* 
pletion  of  the  transportation,  a  war  which  makes  it  contraband,  and 
thereby  frustrate  its  object,  necessarily  destroys  the  legal  obliganon 
of  the  contract,  and  the  law  cannot  substitute  another  to  be  per* 
formed  after  the  close  of  the  war.  But  the  reason  for  dissolution  in 
(hose  two  classes  of  cases  seems  to  be  inapplicable  to  contracts  which 
may  be  performed  by  a  single  act,  or  by  periodical  acts  Mwem 
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wAidi  there  is  nothing  to  perform  and  conaeqnenily  no  oontinuity  of 
performance. 

Between  a  single  act  and  euch  periodical  acts  there  is  no  apparent 
difference  in  reason  or  principle.  Therefore  the  law  which  only 
suspends  the  remedy  in  the  one  case  cannot  consistently  dissolve  the 
contract  in  the  other. 

According  to  this  definition,  the  ordinary  contract  of  insurance 
does  not  seem  to  belong  to  the  class  of  contracts  of  **  continuing 
performance''  Insurance  is  a  contract  sui  generis,  goremed  by  a 
peculiar  and  rather  an  arbitrary  code  of  the  modem  common  law, 
but  recently  molded,  and  not  yet  stamped  in  all  respects  with  con- 
dusiye  authority.  Its  character,  however,  is  so  far  matured  and 
established  as  to  distinguish  it  essentially  from  ordinary  commercial 
contracts,  and  especially  in  the  effect  of  war  on  its  pre-existing 
Talidity,  which  the  war  as  a  general  rule  destroys,  whether  the  con- 
tract belong  to  the  category  of  ^'continuing  performance"  or  not 

In  the  case  of  Leathers  y.  The  CovwiercicU  Insurance  Co.  of  Oin- 
cinnath  ^  Bush,  this  court,  without  special  consideration,  inadvert- 
ently illustrated  by  '^partnership  and  insurance'*  contracts  of 
"  continuing  performance."  AfBreightment  would  have  been  more 
appropriate  than  insurance.  But  that  inapposite  suggestion  was 
immaterial,  and  as  the  case  was  properly  adjudged  on  another  and 
the  only  judicial  point,  the  obiter  inadvertence  is  entitled  to  no  con- 
sideration in  this  case.  And  we  now  consider  insurance  as  a  con- 
tract not  dissoluble  as  of ''  continuing  performance,"  but  on  another 
ground,  to  be  presently  considered,  and  which  would  sustain  one 
judgment  in  the  case,  supra,  even  if  the  risk  had  continued  until 
alter  the  inauguration  of  the  war. 

In  this  case  the  insurance  was  an  executed  entirety  for  the  pre- 
scribed ''term,"  and  the  only  performance  which  could  devolve 
on  the  underwriter  was  to  pay  the  stipulated  amount  of  15,000 
in  the  event  of  loss  insured  against,  fulfillment  of  which  was 
not  a  continuing  act,  but  a  single  act  of  a  continuing  conirad. 
And  the  consideration,  though  payable  in  annual  installments,  was 
yet  an  entirety  also ;  and,  as  already  suggested,  full  performance 
was  not  as  defined  of  that  kind  technically  styled  continuing 
Consequently  the  war  did  not  dissolve  the  contnM^t  on  any  such 
ground  as  that  on  which  it  would  have  dissolved  a  contract  of  part'- 
nership  or  afl&reightment.  But,  as  a  general  rule,  war  may  dissolve 
an  insurai\oe  when  it  would  only  suspend  legal  remedy  on  ordinary 
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sommercial  contracts  not  of  continaing  performance;  and  this  ia 
the  most  distinctive  difference  between  a  policy  and  other  contracts. 
The  only  phUosophical  or  authoritative  reason  fort  this  distinction 
is  the  impolicy  of  assured  indemnity  against  the  perils  to  life  or  to 
property,  incident  to  a  state  of  war  between  the  parties  to  the  cm* 
tract  of  insurance;  and  consequently  the  principle  which  avoids 
such  contracts  made  during  the  war  is  lately  extended  to  the  inter- 
diction of  the  continuance  during  the  war  of  such  as  were  previously 
made,  and  were  valid  when  made. 

To  illustrate  the  principle  and  its  application  as  recognized  in 
England,  the  following  British  decisions  are  here  cited :  Furtade  v. 
Rogers,  3  Bos.  &  PuL  191 ;  KMner  v.  Le  Mesurier,  4  East  396 ; 
Oamba  v.  Le  Mesurier,  4  id*  407 ;  Brandon  v.  Curling,  4  id.  410. 

In  Furtado  v.  Rogers,  Lord  Alyanlt,  0.  J.,  in  delivering  an  elab- 
orate opinion,  said  that  *'  when  a  British  subject  insures  against 
capture  the  law  infers  that  the  contract  contains  an  exception  of 
capture  made  by  the  government  of  his  own  country/* 

In  KeUner  v.  Le  Mesurier,  Lord  Ellenbobouoh  said,  respecting 
the  effect  of  a  subsequent  war  on  a  policy  antecedently  isuued,  '^  that 
insurance  against  British  capture  eo  nomine  would  be  illegal  and 
void  upon  its  face,  as  being  directly  and  obviously  repugnant  to  the 
interests  of  the  State;  and  that  if  such  an  insurance  made,  in  terms, 
by  a  British  subject,  would  be  void,  an  insurance  indirectly  pro- 
ducing the  same  effect  by  the  application  of  the  general  terms  of  the 
policy  to  the  particular  event  of  a  British  capture  would  be  equally 
lUegaL^'    And  the  case  of  Gamba  v.  Le  Mesurier  is  confirmatory. 

In  Brandon  v.  Curling,  Lord  Ellekbobough  extended  ^Jiis  prin- 
ciple to  all  insurances  of  property  by  interpolating,  as  implied,  the 
following  condition :  **  Provided  that  this  insurance  shall  not  extend 
to  cover  any  loss  happening  during  the  existence  of  hostilities 
between  the  respective  countries  of  the  assured  and  assurer." 

It  may  be  a  grave  question  whether  the  implied  condition  as  to 
perils  of  the  war  should  be  extended  beyond  the  belligerent  right  of 
capture  or  destruction  by  the  government  of  the  insurer;  and  to 
that  extent  only  we  may  admit  that  the  continuation  of  the  policy 
during  war  would  be  illegal,  and  its  pre-existing  obligation  became 
avoided.  But  the  principle  of  this  concession  would  not  avoid  a 
policy  insuring  property  which  is  exempted  by  law  from  the  bel- 
ligerent power;  and  while  it  would  avoid  a  policy  insuring  the  life 
of  one  who  becomes  an  actual  enemy  of  the  government  of  the 
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insurer^  which  had  the  right  to  destroy  that  life,  it  would  not  affect 
the  validity  of  an  insurance  of  the  life  of  a  neutral  or  passive  non- 
oombatani^  over  whose  life  there  is  no  belligerent  power;  for  though 
the  domicile  which  makes  him  a  technical  enemy,  whose  property 
may  be  lawfully  captured  as  enemies'  property,  yet  as  such  nominal 
hostility  does  not  subject  his  life,  like  his  estate,  to  peril,  no  bel- 
ligerent right  is  affected  by  the  continued  validity  of  the  insurance ; 
and  consequently  in  such  a  case  neither  authority  nor  principle  would 
avoid  the  policy  any  more  than  if  it  had  insured  the  life  of  a  child 
in  the  cradle,  or  insured  property  exempt  from  capture  or  confis- 
cation.   Keir  v.  Andrade,  6  Taunt  504. 

Whatever  we  may  think  therefore  of  the  entire  case  of  Brandon  v. 
Curling,  we  feel  satisfied  that  no  allowable  construction  of  the  fiicta 
or  consistent  application  of  the  law  in  the  case  we  are  now  adjudg- 
ing will  permit  us  to  decide  that  the  war  dissolved  the  contract  of 
life  insurance.  Nor  can  we  adjudge  that  non-payment  of  the 
premiums  after  the  inauguration  of  the  war  avoided  the  policy. 

However  lawful  the  condition  of  avoidance  as  prescribed  in  this 
case  may  be  admitted  to  be,  it  is  in  effect  a  forfeiture  which  ought 
not  to  be  favored.  To  subject  to  forfeiture  all  the  premiums  paid, 
as  well  as  the  15,000  for  the  loss  of  life,  would  be  harshly  and  tin* 
reasonably  penal  for  no  better  cause  than  the  inevitable  non-precise 
payment  of  another  installment  of  premium,  which  the  law  prevented 
tlis  appellant  from  a  right  to  receive.  None  of  the  parties  can  be 
presumed  to  have  contemplated  such  disabling  war,  or  to  have  in- 
tended by  the  condition  of  avoidance  more  than  voluntary  failure 
to  pay  when  there  was  legal  ability  to  receive  the  premiums 

Then,  as  according  to  principle  and  consistent  authority,  the  con- 
tract was  not  dissolved  by  the  war,  how  can  this  court,  consistently 
with  the  spirit  of  the  literal  condition  and  the  facts  of  the  case, 
adjudge  the  policy  avoided  by  the  inevitable  non-payment  of  premi- 
ums ?    Such  a  decision  would  seem  to  be  as  unreasonable  as  unjust. 

Had  it  been  true,  as  assumed  by  the  appellant's  learned  counsel, 
that  the  war  totally  revoked  the  Virginia  agency,  then  there  could 
have  been  no  legal  payment  unless  the  domicile  of  the  assured  had 
been  removed  within  the  federal  lines,  which  appellant  could  not 
have  expected  nor  reasonably  required.  On  this  hypothesis  there 
could  have  been  no  avoidance,  but  postponement  only.  But  on  this 
point  the  law  ib  more  favorable  to  the  appellant ;  for,  as  adjudged 
by  the  supreme  court  of  the  United  States  in   Ward  y.  Smithy 
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7  Wall.  452^  while  the  war  reyoked  Garland's  authority  to  negotiate 
policies,  it  did  not  revoke  his  power  to  receiye  premiums  for  policies 
previously  issued.  The  war  did  not^  therefore,  prevent  a  legal  pay- 
men'.  u>  Qarland,  in  Virginia^  which,  consequently,  would  have 
released  the  liability  of  the  appellees  for  the  amount  so  paid. 

Buty  according  to  the  same  case,  Garland,  had  he  received,  could 
not  have  legally  paid  over  to  his  constituent,  in  New  York,  during 
the  war;  and,  consequently,  no  such  payment  to  Garland  could 
have  been  available  to  the  appellant  otherwise  than  by  looking  to 
the  agent  as  custodian,  subject  to  all  hazards,  until  the  close  of  the 
war.  For  that  reason,  and  also  because,  as  he  testified,  the  money, 
if  deposited  with  him  for  his  constituent,  would  have  been  liable  to 
spoliation  under  an  act  of  confiscation  by  the  confederate  congress, 
Garland  refused  to  receive^the  premium  of  1862,  which  was  punc- 
tually tendered  to  him  in  tiie  local  currency  of  Virginia;  but  con- 
sidering it  best  for  all  parties,  he  substituted  a  bond  for  payment, 
with  interest,  at  the  end  of  the  war.  Having,  as  he  also  testified, 
received  all  the  previous  premiums  in  Virginia  currency,  and  paid 
it  over  to  the  appellant  without  objection,  his  authority  so  to  receive 
might  be  presumed  by  the  assured ;  and  the  fact  that  Virginia  was 
the  place  of  payment  might  have  implied  that  the  curieiLcy  of  that 
State,  at  the  time  of  payment,  however  it  may  then  have  been 
changed  and  depreciated,  would  have  been  received  by  the  appellant 
But,  however  this  may  be,  as  the  appellant  could  not  have  lawfully 
collected  the  premium,  and  may  have  lost  it  by  insolvency  or  con- 
fiscation, had  it  been  paid  to  Garland  in  money,  the  tender,  as  made, 
and  the  substituted  bond  as  executed,  may  be  regarded  as  equivalent 
to  actual  payment,  and  may  have  been  as  beneficial  to  the  appellant^ 
and,  by  its  security,  even  more  so.  The  refusal  to  accept  the  tender 
for  the  year  1862  dispensed  with  a  formal  repetition  for  the  yeara 
1863  and  1864;  and,  moreover,  we  may  infer  from  Garland's  testi- 
mony, that  bonds  were  given  for  those  years  also. 

On  these  facts  we  cannot  say  that  the  literal  non-payment  of  the 
three  last  premiums  was  either  voluntary  or  prejucQcial,  or  was 
ascribable  even  as  much  to  the  appellees  as  to  the  appellant. 

And  so  understanding  the  phase  of  the  case  and  the  attitude  of 
the  parties,  we  cannot,  consistently  with  the  spirit  of  the  contract, 
and  equal  justice  to  the  parties,  adjudge  the  policy  void. 

The  judgment,  therefore,  of  the  circuit  court  seeming  right  iu 
principle  and  just  in  amount,  is  affirmed. 
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« 

Cbmiriiglfan  of  premdeniial  prodamatian-^proMMiion  tf  commtteiai  inier- 

eoune  between  beUigerente, 

A  eontract  was  made,  the  consideration  of  which  aroee  from  the  following 
transaction:  H.,  of  Eentackj,  drew  and  delivered  to  C,  of  the  same  State, 
an  order  addressed  to  E.,  of  Texas,  reqaesting  him  to  pay  money  in  his 
hands  to  T.,  also  of  Texas.  The  order  was  transmitted  through  the  lines, 
•and  executed.  Held,  that  this  transaction  was  not  a  violation  of  the  proo* 
lamation  of  the  president  of  the  United  States*  of  August  16,  1861,  pro- 
hibiting all  commercial  intercourse  between  the  lojal  and  rebellious  States, 
Kentucky  being  loyal  and  Texas  disloyal,  and  that  the  contract  supported 
by  this  transaction  was  valid. 

Action  on  a  covenant  which  formed  the  consideration  of  an  order 
for  money.    The  fSsicts  are  set  forth  in  the  opinion. 

Charles  Egintony  Huston  di  MuUigan  and  W.  C.  Ooodloe,  for 
appellant 

Brechenridge  di  Buckner  and  James  Simpson^  for  appellee. 

Habdik,  J.  The  appellant,  James  H.  Haggard,  being  one  of  the 
distribntees  of  the  estate  of  his  father,  John  Haggard,  deceased, 
late  of  the  State  of  Texas,  and  also  the  assignee  of  the  interest  of 
his  brother,  John  T.  Haggard,  in  said  estate,  and  being  a  resident 
•of  Clark  county,  Kentucky,  on  the  23d  day  of  September,  1861,  in 
the  State  of  Kentucky,  drew  and  deliyer^  to  the  appellee,  J.  N. 
Oonkwright,  also  a  resident  of  Kentucky,  an  order  ad^ssed  to  S. 
A.  Elkin,  administrator  of  said  John  Haggard,  deceased,  requesting 
him  to  pay  the  amount  in  his  hands  to  which  the  appellant  was 
entitled,  as  aforesaid,  to  A.  I.  Taul,  who,  as  well  as  Elkin,  resided  in 
Texas;  the  order  containing  the  following  statements: 

"In  consideration,  John  N.  Conkwright  has  given  his  obligation  for  the 
•mount  that  you  may  choose  to  hand  over  to  said  A.  I.  Taul.  Not  knowing 
the  amount,  I  have  left  that  blank  for  you  to  fill  up,  which  I  do  authorize  you 
to  do ;  and  this  shall  be  a  good  receipt  against  the  amount." 


And,  at  the  same  time  and  as  part  of  the  same  transaction,  th« 
•ppellee  executed  and  delirered.  to  the  appellant  his  obligatiolk^ 
which  is  as  follows: 

Vol.  m.— 88 
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**  InasmiLcli  as  James  H.  Haggard  has  sent  an  order  to  S.  A«  Elkln,  adminis- 
trator of  John  Haggard,  deceased,  now  living  in  the  State  of  Texas,  for  blank 
amount,  for  A.  I.  Taal's  benefit,  I  do  obligate  myself  to  paj  said  James  H. 
Haggard  an/  amount  the  said  Elkin  may  pay  oyer  to  said  Taul,  when  ascer- 
tained— the  aboYe  amount  not  known.  Said  Haggard  is  to  have  ten  per  cent 
interest  per  annum  from  the  time  the  monej  is  paid  over  in  Taul'a  hands  til] 
paid  him. 

"J.  N.  COHXWBIOHT* 

To  an  action  prosecuted  by  the  appellant,  on  the  ooyenaat  aboye 
aet  out,  to  recorer  the  amount  of  several  payments  made  by  Elkin 
U>  Taul  upon  said  order  of  the  plaintiff,  which  upon  demand  the 
appellee  refused  to  pay,  he  pleaded  in  connection  with  the  facts 
already  stated,  in  substance,  that  the  contract  of  which  the  order 
in  favor  of  Taul  was  a  part,  and  which  formed  the  consideration  of 
the  contemporaneous  agrtement  of  the  defendant,  was  illegal; 
because  it  was  made  in  violation  of  the  proclamation  of  the  presi- 
dent of  the  United  States,  issued  August  16,  1861,  forbidding  all 
commercial  intercourse  between  the  citizens  of  Texas  and  other 
States  then  in  rebellion  against  the  laws  and  authority  of  the 
United  States  and  the  citizens  of  Kentucky  and  other  States  of  the 
Union  which  adhered  to,  and  were  loyal  to,  the  government  of  the 
United  States ;  said  proclamation  having  been  issued  in  obedience 
to  an  act  of  congress  approved  July  13,  1861.  And  he  further 
alleged  that  the  money  collected  by  Taul  of  Elkin  was  received  by 
him  in  the  State  of  Texas,  as  agent  of  the  plaintiff,  during  the  time 
the  people  of  Texas  were  in  rebellion  as  aforesaid,  and  while  the 
plaintiff  and  defendant  each  resided  in  Kentucky,  which  at  the  time 
adhered  to  the  United  States  and  was  within  the  military  lines  of 
the  federal  government. 

The  matters  of  defense  thus  presented  being  adjudged  to  be  suf- 
ficient on  demurrer,  and  the  plaintiff  agreeing  that  the  averments 
of  the  answer  were  true,  a  verdict  and  judgment  were  rendered  for 
the  defendant  in  accordance  with  the  previous  ruling  and  a  per- 
emptory instruction  of  the  court;  and  the  plaintiff  has  appealed 
from  the  judgment. 

This  court  has  repeatedly  recognized  the  proclamation  of  the  16th 
of  August,  1861,  as  public  notice  of  the  previous  congressional 
recognition  of  a  state  of  war  between  the  seceding  and  adhering 
Stales  of  the  Union,  which,  according  to  the  laws  of  war  as  well  as 
the  act  of  congress,  suspended  all  peaceful  relations,  and  interdicted 
commercial  intercourse  between  the  peonk  of  one  belligerent  and 
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those  of  the  other ;  and^  as  a  logical  and  legal  sequence  of  ihafc  state 
of  non-intercoursey  all  commercial  contracts  made  in  or  founded  on 
a  riolation  of  it  were  illegal  and  yoid* 

Bnty  conceding  that  this  is  so,  the  question  arises^  what  principle 
of  law  or  public  policy  has  been  yiolated  by  the  contract  in  this 
case?  The  agreement  sought  to  be  enforced  was  not  between 
enemies^  but  citizens  of  Kentucky,  owing  allegiance  to  the  same 
government;  and  though  it  operated  to  transfer  the  money  which 
was  the  subject  of  the  contract  from  the  hands  of  one  citizen  of  the 
enemy's  country  to  those  of  another,  it  subjected  nothing  to  the 
forfeiture  denounced  by  the  act  of  congress  as  coming  from  or  pro- 
ceeding to  the  opposing  hostile  section  or  State.  It  is  insisted,  how- 
ever, for  the  appellee,  that  the  transaction  involyed  conunercial 
intercourse  between  the  contracting  parties  in  Kentucky  and  Taul 
and  Elkin  in  Texas,  the  order  of  the  appellant  being  drawn  upon 
one  of  them  in  favor  of  the  other.  This  may  be  true,  construct- 
ively and  incidentally,  and  yet  not  have  affected  the  validity  of  the 
transaction,  at  most,  further  than  to  suspend  the  authority  of  Taul 
to  act  as  agent  during  the  proclaimed  non-intercourse.  But  accord- 
ing to  the  recent  case  of  Wood  v.  Smith,  7  WalL  447,  it  was  not 
illegal  for  Taul  to  receive  the  money  in  Texas  provided  he  did  not 
Tiolate  the  law  by  remitting  it  to  the  party  entitled  to  receive  it  in 
Kentucky.  The  supreme  court  in  that  case,  in  referring  to  the  rule 
that  interest  is  not  recoverable  on  debts  between  alien  enemies 
during  war  of  their  respective  countries,  said :  *^  That  rule  can  only 
apply  when  the  money  is  to  be  paid  to  the  belligerent  directly. 
When  an  agent  appointed  to  receive  the  money  resides  within  the 
same  jurisdiction  with  the  debtor,  the  latter  cannot  justify  his 
refusal  to  pay  the  demand,  and,  of  course,  the  interest  which  it  bears. 
It  does  not  follow  that  the  agent,  if  he  receive  the  money,  will 
violate  the  law  by  remitting  it  to  his  alien  principal." 

An  authority  more  directly  applicable  to  this  case,  if  not  con- 
clusive of  the  question  involved,  is  the  opinion  of  the  United 
States  circuit  court,  delivered  by  Justice  Lttingstoit,  of  the 
supreme  court,  in  1820,  in  the  case  of  77ie  United  SteUes  v.  Barker, 
1  Paine's  0.  G.  156,  the  question  decided  being  whether  a  bill 
of  exchange  drawn  by  a  citizen  of  the  United  States  on  a  British 
subject  at  Liverpool,  on  the  second  day  of  July,  L814,  v^as  unlai»  - 
All,  this  country  and  Great  Britain  being  then  at  war.    The  cou- 
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clueiou  of  the  court,  after  reviewing  fhe  authorities  died,  was  as 
follows : 

'*  The  opinion  of  the  court»  then,  is,  that  the  plaintiff,  by  draw- 
ing the  bill  in  question,  violated  neither  the  laws  of.  nations  nor 
any  municiiMd  regulation  of  his  own  country ;  that  he  did  an  act 
perfectly  innocent,  if  not  meritorious,  and  which  has  too  long 
received  the  sanction  of  public  opinion  and  general  usage  to  render 
it  necessary  or  proper  to  be  checked  by  the  interposition  of  a  court 
of  justice,  which  could  not  be  done  without  sacrificing  the  interest 
of  our  innocent  and  unsuspecting  merchants,  to  gratify  the  cupid- 
ity of  those  who  may  since  have  been  advised  that  the  transaction 
was  unlawful,  and  may  be  desirous  of  taking  advantage  of  it." 

Although  the  answer  of  the  defendant  in  this  case,  which  was 
agreed  to  as  true  by  the  plaintiff,  represents  that  Taul,  in  receiving 
the  money,  acted  as  the  agent  of  the  plaintiff,  the  contract  between 
the  parties  neither  stipulates  nor  seems  to  contemplate  that  Tanl 
should  i>ay  over  the  money  when  collected  to  the  plaintiff,  but 
expressly  provides  for  the  payment  by  the  defendant  of  such  an 
amount  as  Taul  should  receive,  with  ten  per  cent  interest  thereo;., 
IVom  the  time  of  Taul's  receipt  of  the  money  in  Texas. 

Whatever  may  have  been  the  relative  rights  of  the  appellee  and 
Taal,  who,  it  appears,  was  his  father-in-law,  and  whether  the  object 
of  the  appellee  in  procuring  the  payment  of  the  money  to  Taul  was 
to  satisfy  an  indebtedness  to  him,  or  that  Taul  should  remit  it  to 
him  or  hold  it  for  his  use,  the  contract  had  the  effect  to  divest  the 
appellant  of  his  right  to  the  funds  in  the  hands  of  Elkin,  which 
he  had  a  right  to  dispose  of,  although  he  might  not  withdraw  them 
during  the  war ;  and  this,  in  our  opinion,  was  a  valid  and  suflSdent 
consideration  for  the  covenant  of  the  appellee. 

It  results  that  the  court  erred  in  overruling  the  demurrer  of  the 
plaintiff  to  the  answer  of  the  defendant,  and,  in  instructing  the 
jury,  upon  the  agreement  of  facts,  to  find  for  the  defendant. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded  foi 
a  new  trial,  in  conformity  to  the  prmciple  of  this  opinion* 
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Thb  Ssouritt  Fire  Insuranob  Oo^  of  Nbw  York,  appellant 
T.  Thb  EBinrcoKT  Mabinb  and  Fibb  Iksubakob  Oo. 

(7BiMh.8L) 
BeiroipeeHoe  inntnmce — parol  otmlfaeU  to  inowro. 

When  the  property  is  diotant  and  its  tlMuo  onknown  to  either  party  an  inaazw 
anoe  against  fire  will  bind  the  insurer  for  a  loss  occurring  before  the  date- 
of  the  contract,  if  such  appears,  either  from  the  policy  or  from  atterding^ 
dreumBtanoes,  to  have  been  the  intention  of  the  parties. 

An  oral  contract  to  issue  a  policy  of  insurance  is  binding  and  may  be  spedp 
fically  enforced  or  the  court  may  award  damages  the  same  as  in  an  action 
on  an  executed  policy. 

A  proTision  In  a  companys  charter  requiring  that  **  all  polides  and  eontracta 
of  insurance  *  *  *  shall  be  subscribed  by  the  president,"  relates  only  t» 
executed  insurances,  and  does  not  abridge  the  common-law  right  to  mak^ 
an  oral  executory  contract  for  insurance. 

Thb  fjEicts  are  stated  in  the  opinion. 
Bodley  S  LintbdU,  for  appellant 
William  Atwoodj  for  appellee. 

fiOBEBTSOKy  J.  In  the  Bummer  of  the  year  1865,  McFerran^ 
Manifee  &  Co.,  owning  a  large  quantity  of  cotton  purchased  in 
Georgia,  for  resale  in  New  York  —  to  be  shipped  from  Columbus  in 
barges  down  the  Ghattahooche  to  Appalachioola,  in  Florida,  and  to 
be  thence  transhipped  in  the  Mary  Loicretia  and  Metropolis,  ships,, 
to  the  city  of  New  York  —  procured  from  the  appellee  an  ond  con* 
tract  for  insurance  against  the  perils  of  nayigation,  which  the 
appellant  re-insured  to  the  appellee ;  and  to  fill  up  the  uninsured 
gap  between  the  landing  and  transhipment  of  the  cotton  at  Appa- 
lachicola,  the  owners  also  obtained  from  the  appellee,  on  the  10th  of 
October,  1865,  an  oral  contract  for.  insurance  against  fire  risks  ^^on 
cotton  at  Appalachicola  awaiting  shipment  per  Mary  Lucretia  and 
Metropolis.*^  On  the  same  day  the  appellant  made  with  the  appellee 
a  similar  contract  of  re-insurance  of  the  same  cotton  against  the 
same  risk.  And,  on  the  17th  of  October,  1865,  the  appellant's 
Agent,  Muir,  made  in  his  book  B,  kept  by  him  as  evidence  of  insur- 
ances^ ttQ  entry  of  the  insurance  and  re-insurance,  described  as^ 
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insuring  against  a  ^^fire  risk  on  cotton  cU  Appaiachicola  awaUin§ 
ikipnieiU/* 

There  is  neither  proof  nor  sufficient  presumption  tliat^  at  the  date 
of  the  entry  in  book  B,  owners  or  insurers  knew  that  the  cotton  had 
reached  Appalachicola;  but,  as  afterward  appeared,  some  of  it 
(4G  bales)  had  been  consumed  by  fire  at  the  wharf  in  Appalachicola 
on  the  6th  of  October,  1866. 

On  satisfactory  proof,  the  appellee  adjusted  the  loss  and  paid  the 
owners  its  portion  of  the  liability  according  to  its  contract  of  insur* 
ance,  and  thereafter  brought  this  suit  against  the  appellant  for  a 
specific  execution  of  its  contract  of  re-insurance  and  for  indemnity 
in  damages,  and  finally  recovered  a  judgment,  which  by  this  appeal 
the  ai)pellant  seeks  to  reyerse  on  the  following  grounds^  on  which 
the  action  was  unsuccessfully  defended : 

1.  There  was  no  retrospective  insurance  or  re-insuranoe  against 
fire  beyond  the  date  of  the  contract 

2.  An  oral  contract  for  insurance  was  not,  according  to  the  com- 
mon law,  binding  and  enforceable. 

3.  If  such  a  contract  was  valid  at  common  law,  the  appellee's 
charter  modified  that  law  in  that  respect  by  requiring  a  written 
memorial  signed  by  the  president;  and,  consequently,  as  the  allegud 
insurance  was  not  binding,  the  re-insurance  was  not  obligatory,  be- 
cause it  only  insured  the  original  insurer  against  an  enforceable 
liability. 

It  seems  to  this  court  that  none  of  these  grounds  are  sustained 
by  the  law  and  the  facts  in  the  case. 

1.  Simple  insurance,  prima  facie,  implies  the  existence  of  the 
thing  insured  at  the  date  of  the  contract  But  when,  as  in  marine 
policies,  the  thing  being  distant  and  its  status  unknown  to  either 
party,  an  insurance  ^^  lost  or  not  lost-^^  may  bind  the  insurer  for  a 
loss  occurring  before  the  date  of  the  contract  Such  a  provision  is 
quite  usual  in  fire  as  well  as  marine  insurances,  and  without  these 
express  words  circumstances  may  sufficiently  imply  the  same  intent 
1  Amould  on  Ins.  25 ;  Phill.  on  Ins.,  §  925 ;  Osneral  Int.  Ins.  Co.  v. 
Buggies,  12  Wheat  403. 

The  marine  insurance  and  re-insurance  in  this  case  were  expressly 
retrospective,  and  the  evident  purpose  of  the  owners  and  of  the  ap* 
pellce  was  to  protect  the  cotton  from  fire  from  the  landing  to  the 
transhipment  of  it  at  Appalachicola.  The  testimony  is  conclusive 
to  that  effect    This  authorizes  the  presumntion  that  the  insurance 
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was  co-extensively  comprehensiye;  and  the  testimony,  when  oare- 
ftilly  analyzed,  preponderates  decidedly  that  way,  and  does  not 
conflict  with  the  necessary  constniotion  of  the  eptry  in  book  B. 

2.  Althoagh  a  policy,  as  an  executed  contract  of  insnrance,  is 
defined  to  be  documentary  and  authenticated  by  the  underwriter's 
signature,  yet  a  contract  to  issue  a  policy  as  an  executory  agreement 
to  insure  may  be  binding  without  any  written  memorial  of  it  No 
statute  of  frauds  applies,  and  the  common  law  does  not  require 
writing.  This  has  been  often  adjudged ;  but  for  the  purpose  of 
mere  authority  now  the  cases  of  Taylor  y.  Merchants  Ins.  Co.,  9 
How.  390 ;  and  of  Commercial  Ins.  Co.  t.  Union  MuttuU  Ins.  Co.^ 
19  id.  318,  are  deemed  sufiBcient.  And  in  the  case  in  9  Howard  the 
supreme  court  decided,  as  many  other  courts  have  also  decided,  not 
only  that  such  an  oral  contract  for  a  policy  might  be  specifically 
enforced,  but  that  a  court  of  equity  having  jurisdiction  for  specific 
enforcement  would,  to  ayoid  unnecessary  circuity,  adjudge  the 
damages  just  as  if  a  policy  had  been  executed,  and  an  action  had 
been  brought  on  it  for  the  loss  of  the  thing  thereby  insured. 

3.  In  our  judgment  the  appellee's  charter  does  not  require  such 
executory  contract  to  be  in  writing.  If  it  does  it  is  an  anomaly^ 
for  we  know  of  no  other  American  charter  that  does  so  require. 

The  seventh  section  of  the  appellee's  charter  recognizes  the  power 
of  the  corporation  to  insure  all  kinds  of  property  against  fire  and 
marine  risks,  and  to  do  all  things  respecting  insurance  which  an  in- 
dividual  might  lawfully  do,  '^  and  all  other  things  necessary  and 
proper  to  promote  these  objects."  As  the  common  law  allows  an 
unincorporated  citizen  to  make  contracts  of  insurance,  and  does  not 
require  written  memorials  of  executory  agreements  to  insure,  and 
the  object  of  an  act  of  incorporation  is  only  to  give  legal  individu- 
ality to  a  multitude  of  persons^  and  to  limit  the  natural  rights  and 
powers,  this  seventh  section  certainly  concedes  the  right  of  this 
corporation  to  make  initial  contracts  for  insurance  without  any 
writing;  and  we  cannot  presume  that  the  thirteenth  section  was 
intended  to  curtail  that  right  by  providing  '*  that  all  policies  or 
contracts  of  insurance  which  may  be  made  or  entered  into  by  the 
said  corporation  shall  be  subscribed  by  the  president  or  president 
pro  tem.,  and  signed  and  attested  by  the  secretary,  and  being  so 
signed  and  attested  shall  be  binding  and  obligatory  on  the  said  cor- 
poration without  the  seal  thereof,  according  to  the  tenor,  extent,  and 
meaning  of  such  policies  or  contracts." 
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Eyen  acoording  to  its  literal  interpretation  this  section  doea. 
not  require  all  contracts  of  insurance  to  be  in  writing,  but  only 
dispenses  with  the  corporate  seal  for  authenticating  such  as  are 
in  writing  wheneyer  signed  and  attested  as  prescribed,  and  wAidk' 
cannot  be  done  as  to  oral  contracts.  It  applies  to  the  antlientication 
cf  written  contracts,  and  does  not  purport  to  chai\ge  the  common 
law  as  to  what  contracts  shall  be  written.  If  such  a  repeal  of  the 
common  law  had  been  intended,  why  did  not  the  section  expressly 
require  that  all  contracts,  executory  as  well  as  executed,  for  instance^ 
shall  be  in  writing  ? 

*^  All  policies  or  contracts  of  insurance"  imports  executed  insur- 
ances, and  not  executory  contracts  for  policies  or  for  insurance^ 
Such  initial  contracts  for  insurance  by  policy  are  generally  made  by 
agents  and  neither  could  be  conyeniently  nor,  so  far  as  we  know^ 
eyer  haye  been,  signed  by  the  president  and  secretary.  The  policy 
only,  in  whatever  formy  is  so  signed. 

The  fair  inference  is,  that  the  object  of  the  thirteenth  section  waa^ 
to  enlaige  the  common-law  rights  of  the  corporation  and  not  tcK 
curtail  them,  and  consequently  the  whole  aim  of  that  section  was  to- 
dispensc  with  the  corporate  seal  in  cases  in  which  it  was  preyiously 
n'X)e8sary  for  authenticating  corporate  acts  in  writing;  and  such 
has  been  the  judicial  construction  of  the  like  proyisions  in  charters 
in  other  States. 

A  general  statute  of  Massachusetts,  applicable  to  all  insurance- 
companies,  proyides  that  all  policies  of  insurance  made  by  such 
companies  shall  be  subscribed,  etc.,  and  be  as  obligatory  as  if  certi* 
fied  by  the  common  seal,  The  supreme  court  of  that  State  con- 
strued that  enactment  as  intended  only  to  dispense  with  the- 
corporate  seal,  and  not  as  requiring  writing  not  required  by  the  com- 
mon law,  and  that  an  oral  contract  to  issue  a  policy  was  yalid  and 
enforceable.  And  this  was  affirmed  by  the  supreme  court  of  the 
United  States  in  the  case  in  19  Howard,  supra.  The  slight  difference 
in  the  language  of  the  13th  section  and  in  that  of  the  Massachusetts 
act  is  not,  in  our  opinion,  such  as  to  require  a  different  interjireta- 
tion  of  the  object  of  the  two  proyisions.  In  most  of  the  States,  as 
well  as  in  the  supreme  court  of  the  United  States,  executory  oral 
contracts  to  insure  haye  been  specifically  enforced  in  equity,  although 
executed  contracts  must  be  in  writing.  See  Sandd  408 ;  4  Cow 
646 ;  17  Iowa*  276 ;  20  Ohio,  529. 

And  in  a  case  published  in  1  Am.  Law  Beg.  (N.  S.)  p.  llti. 
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Jastice  Qbier  adjudged,  in  the  western  district  of  Pennsylvaniay 
that  equity  would  enforce  an  oral  agreement  for  insurance  even 
though  tiie  insurer's  charter  required  that  ''all  policiee^^  bar- 
gainSy  contracts,  and  the  agreements  for  insurance  shall  ie  in 
writing  or  in  print,  and  signed  by  the  president  and  attested  by  the 
teoretary.''  This  is  a  peculiar  case,  which  may  be  somewhat  ques? 
tionable,  as  the  charter  expressly  required  writing  in  policies  and 
all  other  contracts  for  insurance.  But  his. notion  was  that  there 
was  no  purpose  to  repeal  the  common  law,  but  that  the  legislative 
object  was  to  require  writing  in  policies  and  all  other  executed  con- 
tracts ejusdem  generis.  However  this  may  be,  we  are  satisfied  that 
the  13th  section  of  the  appellee's  charter  not  eitpressly  requiring 
writing  does  not  modify  the  common  law  as  to  oral  contracts  for 
insurance.  And  we  are  also  satisfied  that  Muir,  as  appellant's  agents 
had  implied  authority  to  re-insure  against  fire  out  of  Kentucky  as 
well  as  in  it 

The  consequence  is,  that  the  appellee  was  entitled  to  judgment; 
and  the  appellant,  re-insuring  the  fire  risk  taken  by  the  appellee  for 
the  owner,  must  be  liable  as  for  a  fire  and  not  a  marine  risk. 

The  judgment,  conforming  to  the  fire  standard  by  whjch  the 
appellee's  liability  was  adjusted,  does  not  therefore  appear  too  high ; 
tlie  amount  does  exceed  the  legal  liability  according  to  the  law 
and  the  f  icts  of  the  case. 

Wherefore  the  ehanceUor^s  decree  is  affirmed. 

Hon.— Tbsl  a  parol  asreement  to  Iniure  is  valid  and  binding  hai  been  held  In  the 
Mlowing  additional  casea:  TtukUm  BaptUi  Omreh  v.  Brooklyn  Fire  Itmaranee  Com^ 
SNmVi  19  N.  Y.  805 ;  Avdubon  ▼.  The  ExuHelor  Inturanee  Oompanih  87  Id.  tl6 ;  HamUUm 
V.  I^/eomtng  Ituuranee  Oompanu^  6  Barr.  889;  Otty  of  Daoenptirt  v.  Peoria  Inmuranee  Cbm- 
pony,  17  Iowa,  t78 ;  BraifUmr.  ApfHeton  Mutual  Intumnu  Companih  47  Me.  880 ;  Andrenee 
w.  Eeaez  Ifwuranoe  CSompofiy,  3  Mason,  6 ;  MeCuUoeh  ▼.  EagU  Ineuranee  Company,  1  Pick. 
898;  Pdbn  ▼.  Medina  Intumnu  Oompany,  90  Ohio,  600;  FUh  v.  CoHtlnttn  N.  Y.  Ct.  of  Ap. 
1871,  not  reported. 

Payment  of  the  premium  Is  not  essential  as  a  consideration  precedent  to  a  valid  ver- 
bal agreement  to  Insure.  Audubon  v.  Wxedtior  Inturanee  Company,  87  N.  Y.  SIS; 
TnuUety.  BrooHdyn  Fire  Inturanee  Company,  19  Id.  805;  EUnt  r.  OMo Inturanee  Com* 
pony,  8  Ohio,  801;  KeSy  v.  The Commeree  Inturanee  Company,  10  Bosw.  88 ;  Baxters. 
MaetaeoU  Inturanee  Company,  18  Allen,  880. 

In  case  of  an  oral  agreement,  preliminary  to  a  written  policy,  the  obligation  of  the 
agreement  continues  untU  a  valid  and  binding  policy  Is  either  tendered  or  dellwred. 
KMy  V.  The  Oomtneree  Inmaranee  Company,  tupra;  Commieree  Inturanee  Company  v 
BOmk,  t  Dntidi.  (N.  J.)  6li.-Rv. 
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Thompson  et  al^  appellants,  y.  Wharton. 

Agreem&iU  to  9eo9i/re  pardon — Powort  of  nUiUary  tribunato. 

T.  a&d  others  gave  their  promisaoiy  note  to  W.  on  eonrideratlon  thai  Wi 
woald  use  his  personal  inflaenoe  with  a  commanding  general  to  secore  the 
pardon  or  oommutation  of  the  sentence  of  T.,  who  had  been  aneeted  by  the 
military  authorities  of  the  United  States*  in  1865,  on  the  charge  of  being 
a  guerilla,  tried  at  Louisville,  oonvleted  and  sentenced  to  death.  In  an 
action  on  the  note,  hM,  that  the  consideration  was  valid  on  the  ground  that 
the  military  courts  had  no  jurisdiction  of  the  person  convicted. 

Action  on  a  promisaoiy  note.  The  facts  are  stated  in  tiia 
opinion. 

J.  P.  Thompson  and  T,  N.  di  D.  W.  Lindsey,  for  appellant 

iiiNDSATy  J.  In  April,  1865,  Solon  Thompson  was  arrested  by 
the  military  aathorities  of  the  United  States,  and  in  the  following 
jone  ^1^  tried  by  a  military  ooart,  held  at  Louisville  upon  the 
charge  of  being  a  guerilla,  and  was  convicted  and  sentenced  to 
suffer  death  on  the  12th  day  of  July,  1865.  Prior  to  his  trial, 
Wharton,  who  was  a  practicing  attorney  in  said  city,  was  employed 
to  defend  him  for  the  agreed  fee  of  $100,  which  was  paid  in  cash, 
and  the  further  sum  of  $170,  to  be  paid  upon  condition  that  Solon 
should  be  acquitted ;  and  for  this  last  amount  the  prisoner  and  his 
&ther,  J.  K.  Thompson,  executed  their  joint  note. 

On  the  day  fixed  for  Solon's  execution  a  new  contract  was  made 
with  Wharton,  he  agreeing,  by  proper  proceedings  before  the  com^ 
manding  general,  without  whose  approval  the  sentence  of  the  court 
could  not  be  carried  into  execution,  to  prerent  the  infliction  of  the 
adjudged  punishment,  and,  if  possible,  to  procure  the  discharge 
of  the  condemned  man,  in  consideration  of  the  sum  of  $300, 
to  be  paid  only  in  event  of  his  success.  The  payment  of  thi^ 
amount  was  secured  by  the  joint  note  of  J.  K.  and  W.  K« 
Thompson  and  J.  M.  Bowman,  due  six  months  thereafter.  Said 
note  was  deposited  with  a  third  party,  and  was  delivered  to  Whar« 
ton  by  the  direction  of  J.  K.  Thompson  after  the  discharge  of  Solon 
from  custody,  which  took  place  in  March,  1866.  the  execution  of 
the  sentence  of  death  having  been  delayed,  and  he  in  the  mean  tinM 
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haTing  been  confined  in  the  penitentiary.  This  action  was  insti- 
tnted  to  recover  the  amount  of  the  last  note. 

Appellants  set  out  all  these  facts  in  their  answer,  and  also  claim 
that  appeUee  took  advantage  of  the  unfortunate  circumstances  by 
which  Solon  was  surrounded,  and  by  fraud  and  oppression  extorted 
from  his  father  and  the  other  obligors  the  execution  of  the  note,  by 
asserting  his  intention  to  abandon  all  further  efforts  in  behalf  of 
the  condemned  man  unless  the  same  was  executed.  It  appears  from 
the  answer  that,  by  the  terms  of  his  original  employment,  Wharton 
was  to  defend  the  prisoner  upon  his  trial  by  the  military  court 
Hence  his  duty  as  attorney  ended  when  the  proceedings  in  that 
court  were  finally  concluded.  He  was  under  no  legal  obligation  by 
xeason  of  such  employment  to  exert  himself  to  prevent  the  approval 
of  the  sentence  by  the  commanding  general,  nor  to  procure  the 
pardon  of  his  late  i^lient,  and  his  refusal  to  do  so,  until  a  reasonable 
compensation  for  such  services  as  he  might  be  required  to  render 
was  secured  to  him,  cannot  be  regarded  as  an  act  either  of  oppres- 
sion or  fraud.  Upon  the  trial  of  this  cause  the  circuit  judge  in- 
structed the  jury  that  the  onus  was  upon  the  appellants  to  establish 
the  fittud  or  oppression  alleged  by  them,  and  that  any  service  ren- 
dered by  Wharton  under  his  last  agreement  constituted  a  sufficient 
consideration  to  uphold  the  note. 

Appellants  asked  for  five  instructions,  all  of  which  were  refused. 
They  also  asked  leave,  after  the  evidence  was  closed,  to  amend  their 
answer,  and  the  court  refused  to  permit  them  to  do  so.  As  the 
instructions  refused  and  the  rqected  amended  answer  relate  to  the 
same  subject-matter,  and  were  intended  to  raise  the  same  issue,  they 
will  be  considered  together.  The  court  was  asked  to  instruct  the 
jury  that,  if  they  believed  from  the  evidence  that  the  sole  considera- 
tion for  the  execution  of  the  note  sued  on  was  the  agreement  of 
Wharton  to  use  his  personal  influence  with  the  commanding  general 
to  secure  the  pardon  of  Thompson,  or  to  have  his  punishment  com- 
muted, that  such  agreement  was  contrary  to  public  policy  and  void. 
If  such  be  the  law,  then  the  court  erred  in  rejecting  the  amendment 
io  the  original  answer,  and  a  portion  of  the  instructions  at  least 
■hould  have  been  given. 

Comyn,  in  his  work  on  Contracts,  page  261,  states  the  rule  to  be 
.that  '^no  action  will  lie  to  recover  a  sum  of  money  for  endeavoring 
to  obtain  a  pardon ; "  and  he  quotes  with  approvij  the  language  of 
Lord  Eldon,  who,  in  the  case  of  Jones  v.  Birney,  says,  "that  where 
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a  person  interposes  his  interests  and  good  offices  to  procure  a  par- 
don, it  ought  to  be  done  gratuitously  and  not  for  money.  The 
doing  of  an  act  of  that  description  should  proceed  from  pure 
motives  and  not  from  pecuniary  ones.'' 

This  court,  in  the  case  of  McCHlVs  Administrator  t.  Buriuti, 
declared  a  contract  to  procure  the  remission  of  a  forfeitum  yoid, 
because  such  agreements  "  tend  to  obstruct  a  correct  administration 
of  govemmenV'  and  are  calculated  to  induce  persons  to  use  their 
influence  in  such  manner  as  to  defeat  public  justice.  7  J.  J. 
Harsh.  640. 

These  reasons  apply,  and  should  most  certainly  control,  in  all  cases 
in  which  the  party  whose  pardon  or  release  is  sought  to  be  obtained 
has  been  conricted  of  crime  by  a  legally  constituted  tribunal,  having 
the  constitutional  right  to  try  and  punish  the  offender.  Was  Solon 
Thompson  tried  and  convicted  by  such  a  tribunal  ? 

From  the  record  before  us  we  are  warranted  in  concluding  that  at 
the  time  he  is  charged  to  have  committed  the  offense  for  which  he 
was  tried,  as  well  as  at  the  time  of  his  arrest  and  of  his  trial,  he  was 
neither  a  member  of  the  land  nor  naval  forces  of  the  United  States, 
nor  was  he  charged  with  being  a  spy,  nor  a  public  or  domestic 
enemy,  guilty  of  any  violation  of  the  laws  of  war.  Upon  the  con- 
trary, it  seems  that  he  was  a  citizen  of  Kentucky,  and  if  guilty  of 
any  offense  at  all  against  the  federal  government,  of  such  only  as 
would  authorize  the  regularly  constituted  courts  of  the  United 
States  to  inquire  into  and  pass  upon  his  guilt  after  he  had  been  reg- 
ularly indicted  by  a  grand  jury.  And  these  courts  were  at  that 
time  open  in  the  city  of  Louisville  for  the  trial  of  all  such  offend- 
ers. Hence,  according  to  the  opinion  of  the  supreme  court  of  the 
United  States  in  the  case  of  Bx  parte  Mittigan,  4  WalL  2,  the  trial 
of  Thompson  by  the  military  court  was  unauthorized  by  law  and 
forbidden  by  the  constitution,  and  consequentiy  its  sentence  was  a 
nullity,  and  the  infliction  of  punishment  upon  the  prisoner  under 
such  sentence  would  have  been  not  only  unwarranted,  but  in  direct 
violation  of  ihe  laws  of  Kentucky. 

Under  these  circumstances  the  appellee  undertook,  by  the  use  of 
his  personal  influence  with  the  military  commander,  to  save  ths 
unfortunate  man  from  the  impending  danger  of  threatened  exe- 
cution or  unauthorized  and  illegal  imprisonment  Such  an  act 
cannot  be  regarded  as  an  agreement  to  obstruct  the  proper  adminis- 
tratioD  of  the  government  nor  to  defeat  the  ends  of  public  justice 
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'■  The  object  sought  to  be  accomplishedy  as  well  as  the  means  to  be 
resorted  to,  were  entirely  defensible,  whether  regarded  firom  a  legal 
or  moral  stand-point ;  and,  such  being  the  case,  it  is  difficult  to  per- 
ceive how  the  contract,  constituting  the  consideration  of  the  note^ 
can  be  regarded  as  contravening  public  policy. 

We  are  of  opinion  that  the  circuit  court  did  not  err  to  the  preju- 
dice of  the  appellants  either  in  rejecting  their  amended  answer  or  in 
refusing  to  give  the  instructions  asked  for.  The  third  instruction, 
given  at  the  instance  of  the  appeUee.  is  less  fitvorable  to  him  than  it 
should  have  been.  It  requires  the  jury  to  believe  that  there  was 
proof  tending  to  show  that  he  had  rendered  at  least  some  service  in 
obtaining,  or  attempting  to  obtain,  the  commutation  of  Solon 
Thompson's  punishment  or  his  release  from  custody,  although  no 
such  issue  is  raised,  or  attempted  to  be  raised,  in  the  pleadings. 
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Bbadlst,  appellant,, v.  HoAtbb  et  oL 

(7  Bush,  607.) 
GtmiHitUUmallaw — Bepair  of  tireeU. 

Tke  ehftiter  of  a  dty  conferred  apon  the  city  coandl  power  to  cause  the  iia- 
provement  of  streets  at  the  cost  of  the  owners  of  lots  fronting  sach  impiore* 
ments,  and  provided  that  when  any  street  had  been  once  so  improved  it 
■hoald  be  thereafter  kept  in  repair  at  the  expense  of  the  city.  Afterward 
a  new  charter  was  granted  to  the  city,  which  gave  the  cooncil  power  to 
improve  all  streets  by  original  construction  or  reconstruction  at  the  ex- 
clusive cost  of  adjacent  owners.  Acting  under  this  last  charter  the  councU 
caused  a  street,  which  had  been  improved  under  the  first  cliarter  at  the  cost 
of  the  adjacent  lot  owners,  to  be  re-paved,  and  assessed  the  cost  on  adjacent 
owners.  Held,  that  the  provision  in  the  first  charter,  **  that  after  the  first 
improvement,  repairs  were  to  be  made  at  the  expense  of  the  dty,"  was  not 
a  contract,  and  that  therefore  the  second  charter  and  the  proceedings  undsi 
it  were  constitutional  and  valid. 

The  &cta  are  stated  in  the  opinion. 

John  T.  Bunch,  for  appellant 

Barret  A  Roberts,  Muir  S  Bijur,  and  WooJhy,  for  appellee. 
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LiNDfiAT,  J.  Section  2,  article  7,  of  the  charter  of  the  dtj  of 
Louisville,  adopted  in  the  year  1851,  conferred  npon  the  general 
oooncil  the  power  to  pass  ordinances  to  procore  the  improTdment^ 
either  by  grading  and  paving,  or  by  grading,  paving,  and  maoad* 
amizing,  or  by  grading  and  planking,  any  portion  or  the  whole  of 
any  street  or  alley  then  established,  or  which  might  thereafter  be 
established,  within  the  city  limits,  at  the  cost  of  the  owner  or  owners 
of  the  ground  fix)nting  such  improvements,  to  be  apportioned  ac- 
cording to  the  number  of  feet  front  each  might  own;  and  a  lienwaa 
created  on  said  ground  to  secure  the  payment  of  said  costs. 

Section  6  of  said  article  farther  provided  that  when  any  street  or 
alley  had  been  once  graded  and  paved,  or  graded  and  otherwise  im« 
proved,  as  provided  in  section  2,  at  the  cost  of  the  owners  of  the 
ground  fronting  thereon,  and  was  accepted  by  the  general  oonnoi], 
the  part  of  such  street  so  improved  should  tiiereafter  be  kept  in 
repair  and  cleaned  at  the  expense  of  the  city. 

Under  this  delegated  power  the  general  council,  as  is  made  to 
appear  by  the  agreed  facts  in  the  record,  procured  that  portion  of 
Broadway,  between  Jackson  and  Hancock  streets,  to  be  graded,  paved, 
and  macadamized  at  the  cost,  of  the  lot-owners  whose  grounds 
fronted  thereon,  and  the  same,  when  completed,  was  accepted  by 
said  council. 

Afterward,  on  the  3d  of  March,  1870,  the  general  assembly  granted 
to  the  city  of  Louisville  a  new  charter,  the  12th  section  of  which 
embodies  this  language :  ''  Public  ways,  as  used  in  this  charter,  shall 
mean  all  public  streets,  alleys,  sidewsdks,  roads,  lanes,  avenues,  high- 
ways, and  thorongh£EU*e8,  and  be  under  the  exclusive  management 
and  control  of  said  city,  with  power  to  improve  them  by  original 
construction  and  reconstruction  thereof  as  may  be  prescribed  by 
ordinance.  Improvements,  as  applied  to  public  ways,  shall  mean  all 
work  and  material  used  upon  them  in  construction  and  reconstruc- 
tion thei*eof,  and  shall  be  made  and  done  as  may  be  prescribed  by  or- 
dinance, at  the  exclusive  cost  of  the  owners  of  lots  in  each  fourth  of  a 
square,  to  be  equally  apportioned  by  the  general  council  according  to 
the  number  of  square  feet  owned  by  them  respectively,  except  that 
oomer  lots  (say  thirty  feet  front  and  extending  back  as  may  be  pre- 
scribed by  ordinance)  shall  pay  twenty-five  per  cent  more  than 
others  for  said  improvements."  Said  section  frirther  provides  that 
a  lien  shall  exist  on  the  lots  for  the  cost  of  said  improvements. 

Acting  under  the  authority  delegated  by  this  last  charter,  the 
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eity^  bj  an  ordinance  regularly  adopted,  procured  that  portion  of 
Broadway,  between  Jackson  and  Hancock  streetSy  to  be  recon- 
structed, by  tearing  up  and  remoying  the  material  uBed  in  its 
original  construction,  and  substituting  therefor  what  is  known  as 
the  **  Nioolson  paremenf  To  pay  for  this  improTement  an  assess- 
u&ent  has  been  made  against  the  lots  fronting  the  same,  as  author- 
ized by  section  12  of  the  charter  of  1870. 

Against  a  lot  owned  by  the  appellant,  Bradley,  there  has  been 
assessed  the  sum  of  $553.68,  which  amount  he  acbnits  to  be  correct 
and  proper  under  the  prorisions  of  the  ordinance.  He  also  admits 
that  the  said  improvement  has  had  the  effect  of  enhancing  the  value 
of  his  lot  to  an  amount  equal  to  said  assessment ;  and  waiving  all 
technical  objections  to  the  proceedings  of  the  city  and  its'  officers 
touching  the  matter,  he  resists  the  payment  of  the  assessment  upon 
the  sole  ground  that,  as  the  owner  of  his  said  lot  was  compelled  to 
pay  an  assessment  made  against  the  same,  to  defray  the  costs  of 
grading  and  macadamizing  the  street  under  the  provisions  of  the 
charter  of  1851,  and  as  said  charter,  by  reason  thereof,  required  the 
city  thereafter  to  keep  it  clean  and  in  repair,  that  this  amounted  to 
a  covenant,  upon  the  part  of  the  city  or  the  State,  to  forever  exempt 
said  lot  from  further  taxation  for  the  purpose  of  reconstructing, 
repairing,  or  cleaning  the  same ;  that  said  covenant  runs  with  the 
land,  and  had  passed  to  him ;  and  that  the  charter  of  1870,  in  so 
far  as  it  attempts  to  release  the  city  from  its  undertaking  or  agree- 
ment to  keep  said  street  in  repair,  is  in  conflict  with  both  the 
federal  and  State  constitutions,  because,  if  valid  and  effectual,  it 
would  have  the  effect  of  impairing  the  obligations  of  contracts. 

It  is  by  no  means  clear  that  the  imposition  upon  the  city  by  the 
charter  of  1851,  of  the  duty  of  keeping  in  repair  such  streets  as  had 
been  once  improved  at  the  cost  of  the  property  owners,  would  apply 
in  cases  in  which  it  might  become  necessary  to  reconstruct  the  same 
with  new  and  different  material;  but  we  do  not  regard  it  as  essen- 
tial in  this  case  to  determine  that  question. 

Unless,  in  estimation  of  law,  there  was  a  contract,  in  the  consti- 
tutional sense,  between  the  public  and  the  owner  of  appellant's  lot, 
it  is  clear  that  his  defense  is  not  well  taken ;  and  it  is  to  this  ques- 
tion that  the  attention  of  the  court  will  be  directed. 

The  right  of  the  State  government  to  assess  the  cost  of  the  im 
provement  of  streets,  on  the  property  fronting  on  the  same,  growr 
out  of  the  sovereign  power  of  taxation;  and  whru  suc>i  assess 
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ments  are  imposed  to  pay  for  local  improTements,  clearly  conferring 
special  benefits  on  the  property  taxed  to  the  extent  of  the  nBqcflO' 
ments,  the  constitutionality  of  the  same  cannot  now  be  questioned, 
without  disregarding  the  adjudications  of  almost  all  the  American 
courts.  In  this  State  this  question  has  been  frequently  considered, 
an<l  may  be  now  regarded  as  conclusively  settled  by  the  repeated 
adjudications  of  this  court  The  OUy  of  Lexington  v.  McQuUlan^4 
HeirSf  9  Dana,  514 ;  HycUt  v.  Citjf  of  Louisville,  2  B.  Mon.  177 ; 
and  subsequent  cases.  These  cases  also  settle  the  principle  that  the 
general  assembly  can  constitutionally  delegate  this  sovereign  power 
of  taxation  to  local  municipal  governments,  either  with  or  without 
restrictions  or  limitations. 

By  th^  charter  of  1851  this  power  was  only  partially  delegated  to 
the  local  government  of  the  city  of  Louisville.  Under  the  same, 
property  owners  could  be  compelled  to  pay  the  expense  incurred  in 
the  original  improvement  made  upon  the  streets  upon  which  their 
property  fronted.  This  having  been  accomplished,  the  delegated 
power  was  exhausted,  and  the  city  was  required  henceforth  to  keep 
such  streets  in  repair  at  the  general  expense,  not  because  it  had 
covenanted  with  the  owners  of  the  lots  to  do  so,  nor  because  the 
|K>wer  of  taxation  in  the  State  government  was  not  adequate  to 
imiH>9d  additional  assessments  upon  said  property  owners  for  the 
rcpaii  or  reconstruction  of  the  streets,  but  because  the  power  dele- 
seated  to  the  municipal  government  had,  by  the  terms  of  the  grant 
.tsclf,  ceased  to  exist. 

Ordinarily  governments,  in  the  imposition  of  taxation,  however 
many  the  conditions  and  limitations  voluntarily  imposed  upon  their 
exercise  of  this  sovereign  right,  cannot  be  said,  in  any  sense,  to  be 
contracting  with  the  tax  payers.  '^  The  taxing  power  of  a  State  is 
never  presumed  to  be  relinquished,  unless  the  intention  to  relin- 
quish is  declared  in  clear  and  unequivocal  terms."  Philadelphia  and 
Wilmington  R.  R.  Co,  v.  Marylandj  10  How.  394.  And  even  then 
the  State  will  not  be  irrevocably  bound,  unless  some  duty  is 
imposed  upon  the  tax  payer  as  the  consideration  of  the  grant,  which 
the  citizens  of  the  State  are  not  generally  required  to  perform;  or, 
unless  by  the  exemption,  he  is  induced  to  embark  in  some  enter* 
prise,  or  to  invest  his  means  in  some  adventure  which,  if  successful, 
will  result  advantageously  to  the  State  as  well  as  to  himself.  And 
this  we  conceive  to  be  the  doctrine  upon  which  the  exemptions  in 
otie  >vay  of  taxation  in  &vor  of  banks,  railroads,  and  other  quasi 
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public  coiporations  have  been  upheld  by  the  courts  as  coming  within 
the  legal  acceptation  of  the  term  **  contract"  In  the  case  of  The, 
SMe  of  New  Jersey  v.  WikoUf  7  Oranch,  165,  the  State  agreed  with 
the  Delaware  Indians  that,  in  consideration  of  the  surrender  by 
them  of  certain  claims  to  the  southern  part  of  the  State  (then  a 
colony),  that  other  lands  should  be  purchased  for  them  to  reside 
upon,  which  should  thereafter  be  ^*  exempted  from  taxalionJ^  This 
exemption,  in  view  of  the  consideration  passing  from  the  Indians 
to  the  public,  was  held  to  be  a  contract,  which  the  State  could  not 
impair  by  subsequent  legislation. 

Sedgwick,  in  his  work  on  statutory  and  constitutional  law,; 
extracts  from  the  case  of  Butter  et  aU  t.  Penn^  10  How.  418,  the 
doctrine  that  the  contracts  designed  to  be  protected  by  the  federal 
constitution  are  <^  contracts  by  which  perfect  r^hts— certain,  defi- 
nite, fixed,  private  rights  of  property — are  vested,  as  distinguished 
from  rights  growing  out  of  measures  or  engagements  adopted  or 
undertaken  by  the  body  politic  or  State  government  for  the  benefit 
of  all;  and  which,  from  the  necessity  of  the  case,  and  according  to 
universal  understanding,  are  to  be  varied  or  discontinued  as  the 
public  good  may  require." 

Prior  to  the  adoption  of  the  charter  of  1851,  the  dty  government 
of  Louisville  had  the  authority,  under  existing  laws,  to  procure  the 
improvement  of  streets,  and  to  keep  them  in  repair  at  the  expense 
of  persons  owning  ground  fronting  on  the  streets  so  improved  and 
repaired.  Under  said  charter  the  lot-owners  on  Broadway,  between 
Jackson  and  Hancock  streets,  were  required  to  perform  no  duty  nor 
to  pay  any  tax  which  the  State  government  could  not  have  uncon- 
ditionally exacted.  Hence,  in  paying  the  assessments  made  against 
them  for  the  original  improvement  of  said  street,  they  sacrifioed  no 
legal  right,  nor  made  any  extraordinary  or  unusual  contribution  out 
of  their  private  wealth  to  the  public.  They  did  nothing  which,  by 
any  possible  construction,  can  be  deemed  a  consideration  sufficient 
to  bind  the  State  to  exempt  their  said  property  from  similar  taxa- 
tion throughout  all  time  to  come.  The  exemption  in  their  favor 
grew  out  of  the  limitation  upon  the  delegated  power  of  the  city 
government — a  limitation  voluntarily  imposed  thereon  by  the 
general  assembly,  and  which  that  department  of  the  State  govern- 
ment had  the  right  to  remove  at  any  time  public  policy  might  seem 
to  demand  its  removal 

No  contract  was  made  nor  intended  to  be  made  betw^n  the 
Vol.  IIL— 40 
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citdzen  and  the  sovexeign.  The  temporary  exemption  of  the  dtisen'* 
property  from  a  giren  character  of  taxation  was  a  meve  act  of  grace, 
which  bound  the  State  only  so  long  as  the  statute  under  which  it 
was  claimed  remained  upon  the  statute-books  unrepealed.  A 
different  construction  of  the  charter  of  1851  would  hare  the  effect 
of  conferring  upon  those  property-holders  who,  under  its  proyis* 
ions,  improved  the  streets  upon  which  their  grounds  front,  privi- 
leges which  no  other  class  of  the  citiasens  of  Louisville  enjoy. 

The  property  taxed  for  the  improvement  of  streets  before  the 
adoption  of  the  charter  of  1851,  and  that  taxed  for  the  same  pur- 
pose since  its  repeal  by  the  adoption  of  the  charter  of  1870,  can 
undoubtedly  still  be  taxed  for  the  purpose  of  reconstructing  or 
keeping  said  streets  in  repair,  and,  according  to  the  theory  of  the 
appellant,  can  also  be  oompeUed  to  contribute  to  the  reconstruction 
and  repairing  of  the  street  upon  which  his  property  fronts.  This 
inequsdity  of  taxation,  necessarily  following  the  construction  insisted 
upon,  is  a  strong  if  not  a  convincing  argument  against  its  correctness, 
or  that  it  is  the  exemption,  and  not  the  law  repealing  it,  which  is  in 
violation  of  the  constitutional  limitations  upon  the  power  of  taxa- 
tion. 

For  these  and  other  reasons  we  deem  it  unnecessary,  to  discuss^ 
we  concur  with  the  chancellor  in  the  conclusion  reached  by  him 
upon  the  state  of  iSftots  as  agreed  by  the  parties  and  presented  by 
the  record. 

Wherefore  hisjudgmmd  is  ofirmmL 


DuKBBy  appellant^  v.  Frajtb. 

(TBnih.  snu 
AUermtian  of  promi§9org  note  (tfUr  mmiiMm  amd  dfMMr$, 

Where  a  pramiaaoiy  note  appeared  on  its  ftee  to  have  been  oiglnallj  dated 
February,  1868,  and  to  bare  been  afterward  changed  to  1889,  hj  making 
the  figure  9,  over  the  fignre  8, — hM  that  if  the  alteration  was  made  by  the 
holder,  after  the  execution  and  delivery  of  the  note,  in  order  to  correct  a  mis* 
take  and  make  the  note  conform  to  the  intention  of  the  parties,  such  alteration 
did  nut  invalidate  the  note,  even  if  the  signer  had  no  knowledge  of  such 
subsequent  alteration. 
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AonoK  against  a  surety  on  a  piomisaoxy  note.  The  &ots  are 
stated  in  the  opinion 

DemiUz  Jk  Wehle,  for  appellant 

0.  F,  Siirmanj  for  appelleep 

LiKDSATy  J.  Dnker,  as  the  snrety  of  Zahner^  joined  with  him 
in  the  execution  of  a  note  to  Shoenlaub  for  $800,  due  seren  months 
after  date.  The  note  appears  apon  its  fBce  to  have  been  origin- 
ally dated  February  1»  1868,  and  to  hare  been  changed  to  1869  by 
making  the  figure  9  oyer  the  figure  8.  The  note  having  been 
assigned  to  Franz,  he  brought  suit  thereon  in  the  Jefferson  court 
of  common  pleas. 

Duker  answered,  and  among  other  defenses  pleaded  that,  after 
the  execution  and  delirery  of  the  note,  its  date  had  been  altered,  as 
above  indicated,  without  his  knowledge  or  consent,  and  that  in  con- 
sequence of  said  alteration  was  not  his  act  and  deed.  The  disposition 
of  Zahner,  principal  in  the  note,  makes  it  clear  that  February  1, 1869, 
was  the  day  upon  which  the  note  was  executed.  He  states  that  the 
note  was  written  by  him ;  that  he  had  no  recollection  of  .changing 
the  date  from  1868  to  1869 ;  that  he  did  not  make  such  change,  nor 
did  he  see  it  made  by  any  one  else ;  and  that  the  note  in  its  present 
condition  is  just  as  it  was  when  he  and  Duker  signed  it,  except  as 
to  said  apparent  change. 

Upon  the  trial  the  court  was  asked  to  instruct  the  jury  to  the 
effect  that,  if  the  alteration  in  the  date  was  made  after  the  execution 
and  delivery  of  the  note,  without  the  knowledge  or  consent  of 
Duker,  either  by  the  holder  or  with  his  permission,  that  the  same 
was  thereby  rendered  void,  'Hhough  the  change  was  made  in  order 
to  correct  a  mistake."  This  instruction  was  refused ;  and  it  is  urged 
with  earnestness  and  ability  that  in  this  the  court  erred  to  the  pre« 
judice  of  appellant  It  seems  to  be  the  correct  doctrine  that  an 
alteration  of  a  note,  after  its  execution  and  delivery,  will  render  it 
void  in  case  said  alteration  is  to  any  degree  material ;  and  if  the 
true  date  of  the  note  sued  on  was  1868  and  it  was  altered  to  1869« 
it  cannot  be  doubted  but  that  such  alteration  was  material. 

But  the  circumstances  in  this  case  indicate  that  the  date  of  :;he 
note,  as  agreed  upon  and  intended  by  the  parties,  was  February  1, 
1869,  and  not  1868.    And  if  such  be  the  fiEict,  we  cannot  aiacit 
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tbat  the  alteration  made,  so  as  to  effectuate  the  intention  and  agtee 
ment  of  those  interested,  is  of  itself  enough  to  relieve  the  obligon 
from  the  performance  of  their  undertaking. 

It  is  true  that  upon  this  question  there  is  some  conflict  of  author* 
ity,  but  we  think  the  reason  and  philosophy  of  the  law  demands 
that  a  case  of  this  character  should  be  made  an  exception  to  the 
general  rule,  that  every  material  alteration  in  a  note  made  after  its 
delivery  and  without  the  consent  of  the  payor  renders  it  void,  if 
indeed  it  comes  within  that  general  rule.  We  agree  that  the  holder 
of  the  note  has  no  right  to  make  an  alteration  to  correct  a  mistake, 
unless  to  make  the  instrument  conform  to  what  all  parties  to  ii 
agreed  or  intended  U  should  have  been;  but  this  much  he  can  d<t 
without  destroying  the  legal  efficacy  of  the  writing.  Hervey  v. 
Herveyy  15  Me.  857;  Parsons  on  Bills  and  Notes,  569,  570,  571. 
The  instruction  asked  for  was  not  qualified  so  as  to  bring  it  within 
this  principle,  and  was  properly  refused. 

The  defense  of  drunkenness  was  not  made  out  by  the  evidence; 

and  though  the  signature  of  Duker  is  not  as  legible  as  it  would 

have  been  perhaps  had  he  been  entirely  sober,  yet  there  is  evidence 

that  he  was  conscious  of  his  condition  and  knew  what  he  was  doing 

at  the  time  the  note  was  made.    These  issues  were  both  properly 

submitted  to  the  jury  by  the  instructions  of  the  court ;  and  as  it 

was  proven  that  he  did  write  at  least  a  portion  of  his  signature,  and 

as  the  note  itself  was  before  the  jury  for  their  inspection,  theii 

verdict  ought  not  to  have  been  disturbed. 

Wherefore  the  judgment  of  the  court  below  is 

Affirmed. 


PATins,  appellant,  v.  Ablb  et  oL 

(TBiuh.   SU.) 

HcHiJbnfpfey— OmMSm  of  name  from  eehedule—Releaee  of  eureHee  in  aUoA 

ment  Inmd  by  dUeharge  of  prindpaL 

The  mere  omission  of  the  name  of  a  creditor  and  his  debt  from  the  schediile 
ol  creditors  and  indebtedness,  does  not,  in  tlie  absence  of  design  or  f  nuidi 
affect  the  TaUdity  of  a  discliarge  in  bankruptcy,  as  to  sach  creditor. 

l*be  sureties  in  an  attachment  bond  are  released  by  the  discharge  in  bank 
niptcy  of  the  principal  before  judgment  is  rendered  against  him. 
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Thb  fiK^ta  are  stated  in  the  opinioiL 

D.  W.  SanderSf  for  appellant 
Warner  Underwood,  for  appellee. 

LiKDSATy  J.    In  the  month  of  Jnly,  1868,  William  H.  Bajm 
ft  Brother  inatitnted  three  suits  in  equity,  in  the  Wanen  oirouit 
court,  against  J.  Lee  Able  and  others,  seeking  to  reoorer  large  sunu 
of  money,  and  causing  orders  of  attachment  to  be  sued  out  in  eaol 
action  against  the  property  of  said  Able.    Two  of  the  same  wen 
discharged  by  the  execution  of  bonds  in  conformity  with  sectioi 
242  of  the  Ciyil  Code ;  and  in  one  a  bond  was  giren  in  the  sum  ot 
$3,000,  stipulating,  as  provided  by  section  335,  to  have  the  prop 
erty  attached  forthcoming  and  subject  to  the  future  orders  of 
the  court    Answers  were  filed  by  the  yarious  defendants.    Th^ 
three  causes  were  consolidated,  and  yarious  preparatory  orderf 
taken  up  to  the  9th  of  August,  1869,  when  Able  filed  an  amended 
answer,  pleading  and  relying  upon  a  discharge  in  bankruptcy  ob- 
tained in  the  district  court  of  the  United  States  for  the  district  of 
Kentucky  on  June  18, 1869,  releasing  him  from  all  debts  and  claims 
existing  on  October  22, 1868,  which  were  provable  under  the  bank* 
rupt  act,  as  a  bar  to  the  further  prosecution  of  these  suits  as  against 
him. 

Payne  ft  Brother  replied  to  this  plea,  and  charged  that,  when 
Able  filed  his  petition  m  bankruptcy,  he  failed  to  place  their  names 
or  their  debts  upon  the  schedule  of  creditors  and  indebtedness 
annexed  thereto;  that  their  claims  had  not  been  proven  in  the 
bankrupt  court;  and  hence  that  the  discharge  presented  no  bar  to 
their  recovery  in  these  actions. 

In  this  state  of  pleading  the  consolidated  cases  were  heard,  and  a 
judgment  rendered  dismissing  the  petitions  of  Payne  &  Brother, 
and  overruling  a  motion  to  require  the  sureties  on  the  attachment 
bonds  to  pay  to  the  plaintifib  an  amount  equal  to  the  indebtedness 
of  the  bankrupt;  and  from  this  judgment  an  appeal  is  prosecuted 
to  this  court 

We  hold  that  the  discharge  in  bankruptcy  was  sufficiently  pleaded, 
and  that  it  was  admitted  to  be  genuine  by  the  replication ;  and  the 
only  serious  difficulty  presented  is,  whether  or  not  the  failure  of 
Able  to  place  the  names  of  the  Paynes  upon  his  schedule  of  cred- 
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itora  and  to  report  their  claiins  among  the  list  of  his  debts  aflbots 
the  yalidity  of  his  discharge  as  to  them.  We  have  found  no  de- 
cisions of  Uie  federal  courts  or  of  the  supreme  courts  of  any  of  the 
States  upon  this  question  under  the  provisions  of  the  existing  act  of 
congress  on  the  subject  of  bankruptcy.  Section  11  of  the  said  act 
requires  the  petitioner  to  annex  to  his  petition  a  schedule,  verified 
by  oath,  ^^  containing  a  full  and  true  statement  of  all  his  debts,  and* 
as  far  as  possible,  to  whom  due,''  etc.;  and  the  rules  adopted  by  the 
supreme  court  under  the  provisions  of  the  act  require  him  to  make 
oath  that  he  has  complied  with  this  provision  of  the  law  **  to  the 
best  of  his  knowledge,  information,  and  belief." 

A  similar  provision  was  contained  in  the  act  of  1841,  and  a  simi- 
lar rule  was  adopted  for  its  enforcement  And  in  the  construction 
of  this  provision  and  rule,  Ohief  Justice  Shaw,  in  the  case  of  Burn- 
side  V.  Bingham^  8  Meta  79,  held  that  '^  the  mere  omission  of  the 
name  of  a  creditor  is  not  made,  by  the  statute,  a  substantive  ground 
for  preventing  or  avoiding  the  discharge  of  the  bankrupt ;  he  is  to  set 
forth  a  true  list,  *  according  to  the  best  of  his  knowledge  and  belief.' 
*  *  *  rpj^Q  plaintiff,  then,  must  go  ftirther,  and  show  that  his 
omission  was  willftil  and  fraudulent,  by  showing  that,  contrary  to 
his  oath,  he  did  know  or  believe  that  tiie  plaintiff  was  a  creditor, 
and  willfully  or  designedly  omitted  his  name,  because  he  appre- 
hended opposition  from  the  plaintiff^  or  from  some  other  motive." 
The  same  doctrine  is  held  in  the  case  of  Brown  d  Webnan  v.  BMf 
1  Bich.  374  Under  the  present  act  the  discharge  can  only  be  set 
aside  by  a  direct  proceeding  upon  the  ground  that  it  was  fraudu- 
lently obtained,  and  we  cannot  conclude  that  it  can  be  impeached 
in  a  collateral  proceeding  for  any  other  reason.  The  replication  of 
Payne  &  Brother  does  not  charge  that  Able  fraudulently  omitted 
their  names  from  the  schedule  of  his  creditors;  and,  as  their  claims 
were  provable  under  the  bankrupt  act,  we  are  of  opinion  that  his 
discharge  relieved  him  fh>m  all  personal  liability  to  them  on  aooount 
of  the  same. 

We  are  also  of  the  opinion  that  the  court  properly  refbsed  the 
rule  against  the  sureties  on  the  attachment  bonds.  The  act  of  con- 
gress, it  is  true,  provides  that  '^  no  discharge  granted  under  this  act 
shall  release,  discharge  or  affect  any  person  liable  for  the  same  debt 
for  or  with  the  bankrupt,  either  as  partner,  joint  contractor,  indorser, 
security  or  otherwise.  But  the  sureties  on  the  attachment  bonds 
were  never  liable  for  the  debts^  and  did  not  contract  to  pay  the  same 
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or  any  portion  of  them.  In  two  of  the  bonds  they  agreed  and 
undertook  that  the  defendant^  Able,  should  ^'perform  the  judgments 
of  the  court;"  and  in  the  other,  that  the  attached  property,  or  its 
Talue,  should  ^'be  forthcoming,  and  subject  to  the  order  of  tlie 
court  for  the  satisfaction  of  such  judgment"  No  judgments  were 
or  cpiild  hav^  be^n  rendered  against  Able,  and  hence  the  contingen- 
cies upon  which  they  were  to  become  liable,  as  sureties,  have  not 
arisen,  and  cannot  now  arise.  We  are  of  opinion,  however,  that  the 
petition  of  Payne  &  Brother  ought  not  to  hare  been  dismissed,  as 
to  all  the  defendants  The  discharge  of  Able  did  not  release  Allen 
of  the  indebtedness  of  the  firm  of  A^le  &  Allen  to  the  appellants ; 
and  as  the  Paynes  did  not  prove  their  claims  in  the  bankrupt  courts, 
the  discharge  of  Able  from  personal  liability  to  them  does  not 
necessarily  prevent  them  from  enforcing  any  liens  they  may  have 
acquired  by  the  institution  of  their  suits  upon  the  properly  alleged 
to  have  been  fraudulently  conveyed  by  Able  to  his  mother-in-law, 
and  by  her  to  his  wife.  None  of  these  questions  seem  to  have  been 
determined,  and  as  the  assignee  of  Able  voluntarily  made  himself 
a  party  to  the  proceedings  in  the  court  below,  said  court  had  full 
power  to  adjudicate  and  settle  the  rights  of  all  the  parties  growing 
out  of  said  transactions,  and  should  have  done  so.  To  this  extent 
the  judgment  is  reversed,  and  the  cases  remanded,  with  instructions 
to  permit  proper  amendments  to  be  made  to  the  pleadings,  and  toz 
fdrther  proceedings  consistent  with  this  opinion. 


OASES 


T» 


SUPREME  JUDICIAL  COURT 


ov 


MASSAGHUSETT& 


Ebtt^  Adm'r,  t.  Oiabk. 
(iu]iMi.aD 

A  wife  is  nol  a  ^relatioii "  within  the  meuiiiig  of  a  statute  whieh  provide* 
that,  ^  where  a  deriae  of  real  or  personal  estate  is  made  to  a  child  or  other' 
rehition  of  the  testator,  and  the  devisee  dies  before  the  testator,  leaving 
issue  who  snrvive  the  testator,  such  Issne  shall  take  the  estate  so  devised 
In  the  same  manner  as  the  devisee  would  have  done  had  he  survived  the 
testotor." 

Bill  in  equity  by  an  administrator  with  will  annexed  for  inatmo- 
tiona. 

The  testator  by  hia  will  devised,  after  certain  spedfic  legaoiea,  hia 
estate  to  his  wife.  The  wife  died  before  the  testator,  leaving  a  son 
(the  defendant),  by  a  former  hnsband.  The  testator  died  leaving  a 
danght^.  The  defendant  claimed  the  estate  devised  to  his  mother, 
nnder  the  general  statutes,  chapter  92,  section  28. 


0>  M.  BrooJcBt  for  defendant^  to  the  point  that  the  term  **  relation  ** 
shonld  be  constmed  according  to  the  ordinary  interpretation,  cited 
Clarke  v.  Cordiss,  4  Allen,  416;  Opinion  o^  ytsHees^  7  Mass.  523  -, 
Whitnetf  t.  Whiiney,  14  id.  88,  92. 

T.  C.  Hurdy  for  daughter  of  testator. 
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AjCBSy  J.  The  28ih  section  of  the  general  statutes,  chapter 
92,  provides  that  ^when  a  devise  of  real  or  personal  estate  is 
made  to  a  child  or  other  relation  of  the  testator,  and  the  devisee 
dies  before  the  testator,  leaving  issue  who  snrvive  the  testator,  such 
issue  shall  take  the  estate  so  devised,  in  the  same  manner  as  the 
devisee  would  have  done  if  he  had  survived  the  testator ;  unless,'' 
etc  It  being  found  as  a  matter  of  fact  that  the  wife,  the  devisee 
under  this  will,  died  before  the  testator,  it  would  follow  that  her 
issue,  including  her  child  by  a  former  marriage,  would  take  the 
estate  so  devised  to  her,  if  she  can  be  said  to  be  a  '^ relation''  of  the 
testator,  within  the  meaning  of  the  statute. 

What  is  the  true  meaning  to  be  given  to  the  word  '^  relation  P  " 
It  is  a  very  general  and  comprehensive  term,  and  may  include  any 
and  every  relation  that  arises  in  social  life.  Literally  it  takes  in 
every  kind  of  connection,  and  would  have  so  wide  a  range  as  to  be 
liable  to  objection  as  indefinite  and  vague.  **  To  avoid  this  con- 
sequence, recourse  is  had  to  the  statutes  of  distribution;  and  it  has 
been  long  settled  that  a  bequest  to  relations  applies  to  the  person 
or  persons  who  would,  by  virtue  of  those  statutes,  take  the  per- 
sonal estate  under  an  intestacy,  either  as  next  of  kin  or  by  repre- 
sentation of  next  of  kin."  2  Jar.  on  Wills  (4th  Am.  ed.)  45.  The 
term  is  defined  by  lexicographers  as  signifying  **  a  person  connected 
by  consanguinity  or  affinity ; "  and  relationship  is  described  as  kin* 
dred,  affinity,  or  other  alliance.  The  most  common  use  of  the  term 
is  to  express  some  kind  of  kindred,  either  of  blood  or  affinity, 
''though  properly,"  says  Lord  Hardwicke,  "by  blood."  Davies  v. 
Bailjf,  1  Ves.  Sen.  84.  It  certainly  cannot  be  said  that  there  is  no 
relation  between  husband  and  wife ;  but  the  question  is,  whether 
there  is  such  a  relationship  as  is  intended  by  the  statute.  If  rela- 
tionship includes  consanguinity  as  a  necessary  element,  they  are  not 
relations  of  each  other.  The  supreme  court  of  Pennsylvania  had 
decided  that  in  a  will  the  terms  ''my  nearest  relations"  or  "con- 
nections" do  not  include  the  testator's  wife.  Storer  v.  Wheatley,  1 
Penn.  Si  506.  The  court  in  that  case  say:  "A  wife  is  not  related 
to  her  husband  in  any  respect  Of  his  connection  with  her  family 
she  is  the  link,  or  commune  vinculum;  but  so  far  is  she  from  being 
connected  with  him  as  a  relation,  that  her  civil  existence  is  melted 
into  his,  and  they  together  form  one  person.  A  wife  is,  therefore, 
no  more  a, relation  of  her  husband  than  he  is  of  himself.  It  was 
said,  arguendo,  in  Garrick  v.  Lord  dmden,  14  Ves.  372,  hat  sha 
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owes  her  provision  under  the  statute  of  distributions,  not  to  the 
supposition  that  she  is  one  of  her  husband's  kindred,  but  to  the 
respect  that  was  felt  for  her  title  to  the  customaiy  share  which  she 
had  previously  enjoyed/' 

Whatever  may  be  thought  of  the  reasoning  of  the  oourt  in  that 
case,  there  seems  to  be  no  authority  for  holding  that  the  word 
^  relation/'  in  its  strict  legal  and  technical  sense,  includes  husband 
01  wife.  On  the  contrary,  authorities  are  found  veiy  direct  and 
explicit  to  the  point  that  they  are  not  ^^  relations.''  Thus,  in  2 
Williams  on  Executors,  1004,  it  is  laid  down  that  ''no  person  can 
regularly  answer  the  description  of  *  relations '  but  those  who  are 
akin  to  the  testator  by  blood.  A  wife,  therefore,  cannot  regularly 
claim  under  a  bequest  to  her  husband's  relations,  nor  a  husband  as 
a  relation  to  his  wife."  So,  in  2  Jar.  on  Wills,  49,  it  is  said  that ''  a 
gift  to  the  next  of  kin  or  relations  does  not  include  a  husband  or 
wife."  Both  these  writers  refer  for  authoriiy  to  numerous  cases 
cited  from  the  reports. 

The  conclusion  from  the  authorities  seems  to  be  that  Edgar  W. 
Olark  is  not  entitled  to  any  part  of  the  estate,  and  the  decree  will 
be  entered  accordingly,  with  costs  for  each  party,  payable  from  the 
estate. 
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> — aecommodmHon  note  qfi 


The  note  of  a  mannf  actnring  corporation  in  the  hands  of  a  holder  In  good 
faith,  for  valae,  who  took  it  before  matnrity,  and  without  knowledge  thai 

'  the  maker  had  not  received  fnU  consideration,  can  be  enforced  against  the 
corporation,  although  it  was  made  as  an  accommodation  note. 

R  K  Dane,  Jr.,  d  T.  K.  Lathrop^  for  defendant& 

C.  A.  Welch  A  W.  W.  Warren,  for  plaintiffs. 

IloAB,  J.    The  single  question  presented  for  our  decision  in  this 
cause,  all  others  which  arise  upon  the  report  having  ueen  waiyed, 
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18,  whether  the  note  of  a  mannfactimng  oorporation,  in  the  handa 
of  a  holder  in  good  faith  for  yalue,  who  took  it  before  maturity,  and 
without  any  knowledge  that  the  makers  had  not  reeeived  the  full 
consideration,  oannot  be  enforced  against  them,  because  it  was  in 
fiiot  made  as  an  accommodation  note. 

The  argument  for  the  defendants  takes  the  ground  that  to  issue 
an  accommodation  note  is  not  within  the  powers  conferred  upon  the 
corporation ;  and  that,  as  any  person  taking  it  had  notice  that  it 
was  the  note  of  the  corporation,  they  had  notice  that  it  was  of  no 
Talidiiy  unless  issued  for  a  purpose  within  the. scope  of  the  corporate 
powers,  and  were  therefore  bound  to  ascertain  not  only  that  it  was 
executed  by  the  officer  of  the  corporation  who  had  the  general 
authority  to  sign  the  notes  which  they  might  lawfully  make,  but 
that  the  purpose  for  which  it  was  issued  was  such  as  the  charter 
authorized  them  to  entertain  and  execute. 

The  court  are  all  of  opinion  that  this  position  is  not  tenable,  and 
that  the  defense  cannot  be  maintained. 

It  has  long  been  settled  in  this  commonwealth  that  a  manufac- 
turing corporation  has  the  power  to  make  a  negotiable  promissory 
note.  Narragansett  Bank  t.  Atlaniic  SUk  Co.,  3  Mete.  282.  And 
it  was  held  in  Bird  y.  Daggett,  97  Mass.  494,  as  a  just  corollary  \  3 
that  proposition,  that  such  a  note  in  the  hands  of  a  holder  in  good 
fiuth  for  value  is  binding  upon  the  maker,  although  made  as  an 
accommodation  note.  The  question  was  not  discussed,  nor  the 
reasons  for  the  decision  fully  stated,  in  Bird  v.  Daggett ;  but  it  was 
assumed  that  the  doctrine  announced  was  clear  and  undoubted 
law. 

The  doctrine  of  ultra  vires  has  been  carried  much  farther  in 
England  than  the  courts  in  this  country  have  been  disposed  to 
extend  it ;  but,  with  just  limitations,  the  principle  cannot  be  ques- 
tioned,  that  the  limitations  to  the  authority,  powers  and  liability  of 
a  corporation  are  to  be  found  in  the  act  creating  it.  And  it  no 
doubt  follows,  as  claimed  by  the  learned  counsel  for  the  defendants, 
that,  when  powers  are  conferred  and  defined  by  statute,  eveiy  one 
dealing  with  the  corporation  is  presumed  to  know  the  extent  of 
those  powers. 

But  when  the  transaction  is  not  the  exercise  of  a  power  not 
conferred  on  a  corporation,  but  the  abuse  of  a  general  power  in  a 
jMirticular  instance,  the  abuse  not  being  known  to  the  other  con- 
tracting party,  the  doctrine  of  ultra  vires  does  not  apply.    As  was 
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said  by  Seldek,  J^  in  BissM  y.  Michigan  Southern  d  Northern 
Indiana  Railroad  Co.,  22  N.  Y.  289,  290 :  ^  There  are,  no  donbt, 
cases  in  which  a  corporation  would  be  estopped  fjx)m  setting  up 
this  defense  although  its  contract  might  have  been  really  onauthor* 
i'dsed.  It  would  not  be  available  in  a  suit  brought  by  a  bona  fide 
indorsee  of  a  negotiable  promissory  note,  provided  the  corporation 
was  authorized  to  give  notes  for  any  purpose ;  and  the  reason  is, 
that  the  corporation,  by  giving  the  note,  has  virtually  represented 
that  it  was  given  for  some  legitimate  purpose,  and  the  indorsee 
could  not  be  presumed  to  know  the  contrary.  The  note,  however, 
if  given  by  a  corporation  absolutely  prohibited  by  its  charter  fh>m 
giving  notes  at  iJl,  would  be  voidable  not  only  in  the  hands  of  the 
original  payee,  but  in  those  of  any  subsequent  holder;  because  all 
persons  deeding  with  a  corporation  are  bound  to  take  notice  of  the 
extent  of  its  chartered  powers.  The  same  principle  is  applicable  to 
contracts  not  negotiable.  When  the  want  of  power  is  apparent 
upon  comparing  the  act  done  with  the  terms  of  the  charter,  the 
party  dealing  with  the  corporation  is  presumed  to  have  knowledge 
of  the  defect,  and  the  defense  of  uUra  vires  is  available  against  him. 
But  such  a  defense  would  not  be  permitted  to  prevail  against  a 
party  who  cannot  be  presumed  to  have  had  any  knowledge  of  the 
want  of  authority  to  make  the  contract  Hence,  if  the  question  of 
power  depends  not  merely  upon  the  law  under  which  the  corporation 
acts,  but  upon  the  existence  of  certain  extrinsic  facts,  resting  pecu- 
liarly within  the  knowledge  of  the  corporate  ofScers,  then  the 
corporation  would  be  estopped  from  denying  that  which,  by  assum- 
ing to  make  the  contract,  it  had  virtually  affirmed/' 

This  doctrine  seems  to  us  sound  and  reasonable,  and,  in  conform- 
ity with  it,  it  was  held  in  Farmer^  A  Mechanics'  Bank  v.  Empire 
Stone  Dressing  Co.,  5  Bosw.  275,  that  an  accommodation  acceptance 
hj  an  officer  of  a  mining  corporation,  on  behalf  of  the  conijiany,  was 
not  binding  unless  the  consideration  had  been  advanced  upon  the 
faith  of  the  acceptance ;  but  that,  if  the  consideration  was  paiil  in 
good  faith,  after  the  acceptance  and  upon  the  credit  of  it»  it  could 
be  enforced. 

So  it  was  said  by  Lord  St.  Leonards,  that  he  felt  a  disposition 
**  to  restrain  the  doctrine  of  ultra  vires  to  clear  cases  of  excess  of 
power,  with  the  knowledge  of  the  other  party,  express  or  impltcHl 
from  ihe  nature  of  the  corporation,  and  of  the  contract  entered 
into.''  Eastern  Counties  Railway  Co,  v.  Hawkes,  5 IL  L.  Cas.  331, 373 
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The  cases  on  which  the  defendants  rely  are  cases  against  munici- 
pal corporations^  in  respect  to  which  the  rule  is  much  more  rigid, 
or,  for  the  most  part,  those  in  which  the  other  contracting  party 
had  notice,  upon  the  face  of  the  transaction,  of  the  want  of  corpo* 
iBse  power. 

There  can  be  no  doubt  that  it  is  very  often  true  that  a  corporation 
may  be  responsible  for  the  unauthorized,  and  even  for  the  unlawful, 
act  of  its  agents,  apparently  clothed  with  its  authority.  No  corpo- 
ration is  empowered  by  its  charter  to  commit  an  assault  and  battery; 
yet  it  has  frequently  been  held  accountable,  in  this  commonwealth, 
for  one  committed  by  its  seryant&  Bills  of  a  bank  issued  without 
consideration,  and  even  stolen,  are  good  in  the  hands  of  an  innocent 
holder  for  value.  Many  other  illustrations  might  be  given,  but 
«nough  has  been  said  to  show  the  principle  on  which  our  decision 

testa. 

JudffmmU  far  the  plaintiffs. 


SrsYBisrs  y.  MEOHAmos^  Sayikgs  Baitk. 

(]aiifMi.]oii^ 

Bmnkrupteif :  paiymeni  to  bankrupt  (tfUr  putUoathn  4f  moMm. 

Pmjmwxi  to  a  bankmpt,  made  after  publication  of  notice  of  warrant  In  bank- 
raptcj,  as  required  hj  section  11  of  the  bankrupt  act,  although  made  la 
good  faith  and  without  knowledge  of  the  bankruptcy,  is  no  protectioa 
against  the  bankrupt's  assignee. 

This  action  was  brought  by  the  assignee  in  bankruptcy  of  on« 
Hall,  to  recover  $500  deposited  by  Hall  with  defendants. 

Hall  was  adjudged  a  bankrupt  on  his  own  petition,  the  warrant 
in  bankruptcy  having  been  issued  October  9, 1867,  and  notice  of 
the  warrant  published  as  required  by  act  of  congress  of  1867,  chap- 
ter 176,  section  11,  on  the  12th,  14th  and  15th  of  the  same  month, 
in  the  newspapers.  The  plaintiff  was  appointed  assignee  on  the 
11th  of  November  following,  and  assignment  of  the  property  duly 
made. 

The  $500  was  deposited  by  Hall  October  3, 1867,  and  was  paid 
over  to  him  by  detendants,  on  his  demand,  on  the  18th  of  October 
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next  The  conrfc  foiind  that  the  deposit  was  so  paid  oyer  by  defend- 
ants in  good  &ith  on  their  part^  and  without  any  knowledge  or  sos-^ 
jridon  of  the  proceedings  in  bankruptcy.  Judgment  was  rendered 
for  defendants  and  the  case  reported  for  the  ftdl  couil. 

O.  Stevens,  in  person. 

2>.  S.  Riehardeon,  for  defendants 

GaAT,  J.  That  an  assignee,  under  the  bankrupt  laws  of  the 
United  States,  might  sue  in  his  own  name  in  the  courts  of  this  com- 
monwealth, to  enforce  the  rights  of  property  vested  in  him  by  the^ 
assignment  in  bankruptcy,  was  expressly  adjudged  in  Ward  t.  Jen*^ 
kins,  10  Meto.  583 ;  and  the  objection,  made  at  the  trial,  that  the* 
courts  of  the  United  States  had  exdusiye  jurisdiction  of  such  an' 
action,  was  waived  at  the  argument. 

The  notice  that  a  warrant  in  bankruptcy  had  been  issued,  and  that 
the  payment  of  any  debts  to  the  bankrupt  was  forbidden  by  law,  hav- 
ing been  published  as  required  by  the  act  of  congress  of  1867,  chapter 
176,  section  11,  and  the  warrant  issued  under  it,  was  binding  upon 
fill  persons,  whether  they  had  or  h4d  not  actual  knowledge  thereof; 
and  the  subsequent  payments  by  the  defendants  to  the  bankrupt  did 
not  discharge  the  debt,  and  affords  them  no  greater  protection  than 
if  it  had  been  made  to  any  other  person  not  authorized  to  receive  it^ 
a9  against  the  assignee  in  bankruptcy,  whose  title  under  the  assign- 
Qient  of  a  later  date  related  back  to  the  commencement  of  the  pro- 
ceedings  in  bankruptcy.  IT.  &  Stat  1867,  ch.  176,  §§  11, 14;  BiUler 

V.  Jiutten,  100  Mass.  453. 

Judgment  far  the  plaintiff. 
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Saxfson  y.  Shaw,  Ezeoator. 
(]ai]iMi.itf.) 

JlUffol  eaniraei  ^cp^roHant  in  iioek, 

Jhb  plalBtUrbToiight  an  ftetion  against  the  defendant,  an  ezeeator»  for  money 
bad  and  receired  to  platntUT's  qm  by  defendant's  testator,  under  an  agree- 
ment made  between  plaintiff,  the  testator,  and  another,  to  operate  in  stock 
for  the  purpose  of  making  a  "  oomer,"  the  money  to  be  ez]>ended  by  the 
testator.  SM,  that  the  agreement  was  illegal  and  fraudulent,  and  that 
the  plaintiff  oould  not  recover  for  any  sums  actually  expended  by  the  tes- 
tator in  the  execution  of  the  purposes  of  the  agreement,  although  a  recov- 
ery might  be  had  for  sums  received  but  not  thus  actually  expended. 

AcmoK  for  money  had  and  received.  The  defendant  was  an  exeo- 
ntor  under  the  will  of  J.  Q.  Thaxter,  by  whom  the  money  was  alleged 
to  have  been  received,  to  the  use  of  the  plaintiff.  The  case  haying 
been  referred  to  an  auditor,  it  was  found  **  that  the  plaintiff,  the  Irm 
of  Thaxter  &  Company,  and  John  Bichardson  entered  into  an 
agreement  to  operate  in  the  stock  of  the  Maiden  and  Melrose  Horse 
Bailway  Company,  for  the  purpose  of  getting  /  a  comer,'  Thaxter  & 
Company  taking  one-half,  and  the  plaintiff  and  Bichardson  each  one- 
quarter,  interest  in  the  operation ;  that  the  plan  of  operation  was  a^ 
follows :  Thaxter  &  Company  were  to  be  the  managers,  and  were  to 
buy  up  a  large  quantity  of  the  stock,  and  control  it  in  such  a  mannei: 
as  to  make  a  large  demand  for  it,  so  that  parties  selling  on  time 
would  be  compelled  to  pay  large  differences.  Thaxter  &  Company 
were  then  to  receive  and  make  proposals  and  agreements  thereon  for 
the  purchase  of  stock,  to  be  delivered  at  a  future  day,  the  parties 
agreeing  to  sell,  not  then  having  the  stock  in  possession  or  owning 
it^  and  then  the  sellers,  when  the  day  for  delivery  should  arrive^ 
would  be  compelled  to  pay  such  prices  or  differences  as  the  parties  to 
this  combination  might  ask ;  the  money  to  carry  on  the  operation 
was  to  be  fbmiahed,  and  the  profits  or  losses  shared  or  borne,  by  the 
parties  in  proportion  to  their  respective  interests ;  that  said  stock  at 
that  time  was  of  Uttle,  if  any,  intrinsic  value,  and  was  selling  in 
the  market  for  about  $5.00  per  share;  that  Bichardson  paid  in 
money  from  time  to  time,  as  called  for,  under  the  agreement,  for 
carrying  on  the  operations ;  that  the  plaintiff  authorised  Thaxter  & 
Company  to  use  his  fnnds  in  their  hands  as  far  as  necessary  for  the 
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same  puipoee ;"  that  Thazter  made  purchases  and  expended  a  laige 
sum  of  money;  ''that  the  operation  in  the  Maiden  and  Melroae 
stock  was  not  snocessfol;  and  that  the  money  invested  therein  was 
substantially  lost,  and  no  settlement  or  adjustment  thereof  had  ever 
been  made.''  The  auditor  decided  the  agreement  void  and  that  the 
defundant  had  no  defense  under  it 

It  appeared  further  that  the  estate  of  the  defendant's  testator  was 
insolvent)  but  this  fact  was  decided  to  be  no  bar  to  the  action.  Ver- 
dict was  given  for  plaintiff  on  the  evidence  in  the  auditor's  report ; 
and  defendant  appealed. 

0.  A,  Somerby  <0  8.  8.  Shaw,  for  appellant : 

1.  The  agreement  was  not  void  on  account  of  illegality. 

2.  If  the  agreement  was  illegal  the  parties  were  in  pari  deUetu, 
and  the  plaintiff  could  not  recover.  Oannan  v.  Bryce,  8  B.  ft  Aid. 
179 ;  McKinnM  v.  Robinson,  8  M.  &  W.  434;  iSr  parte  Bell,  1  M. 
&  S.  751;  Hofosen  v.  Hancock,  8  T.  B.  575;  Vandyck  y.  Hewitt, 
1  East,  96;  Staples  v.  Oould,  5  Sand£  411 ;  Worcester  v.  ^tion,  11 
Mass.  368 ;  White  v.  Bass,  3  Gush.  448 ;  Collins  v.  Bluntem,  2  Wils. 
847 ;  Perkins  v.  Savage,  15  Wend.  412. 

T.  H.  Sweetser  d  W.  S.  Gardner,  for  plaintiff: 

1.  The  agreement  was  illegal,  its  purpose  being  to  defraud  the 
community  {Fuller  v.  Dame,  18  Pick.  472 ;  Dewitt  v.  Brisbane,  16 
N.  Y.  508 ;  Met.  Con.  266,  and  cases ;  Oen.  Stat.  ch.  105,  §  6),  and 
the  defendant  cannot  set  up  this  illegal  agreement 

Ames,  J.  The  agreement  to  operate  in  the  stock  of  the  Maiden 
and  Melrose  Horse  Bailway  Company  was  relevant  and  material  to 
the  defense,  and  the  auditor  ruled  correctly  in  deciding  that  the 
evidence  tending  to  prove  it  was  admissible.  It  can  hardly  be 
denied  that  such  a  contract  as  that  described  in  the  auditor's  report 
would  be  illegal  and  fraudulent  No  association  to  carry  out  such 
a  purpose  would  be  recognized,  at  law  or  in  equity,  as  having  any 
of  the  legal  incidents  of  a  copartnership.  Neither  party,  as  against 
the  other,  can  enforce  what  remains  to  be  done,  or  correct  what  has 
been  done,  under  a  contract,  or  rather  a  conspiracy,  of  that  descrip- 
tion. 3  GreenL  Ev.,  §  90,  and  cases  cited.  The  auditor,  therefore; 
ruled  very  correctly  **  that  said  agreement  for  operating  was  illegal 
and  void,  and  that  the  parties  did  not  become  copartners  by  force 
of  the  agreement^  or  of  any  acts  done  in  purstiahce  thereof!"    But 
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it  does  not  by  any  means  follow  that  the  defendant  cannot  set  up 
any  acts  done  under  the  agreement,  in  answer  to  the  plaintiffs 
elidm.  On  the  contrary^  although  it  is  very  clear  that  the  law  will 
not  aid  one  party  to  an  illegal  contract,  to  enforce  it,  so  far  as  it 
remains  executory,  against  the  other,  it  is  equally  clear  that  it  will 
not  interfere  *^  to  restore  the  party  who  has  paid  money  upon  if 
BaU  y.  CHlberty  12  Meta  397.  In  other  words,  the  law  will  not  help 
either  party.  The  defendant  claims  the  benefit  of  the  familiar 
maxim,  in  pari  MidOy  melior  est  conditio  possidentis.  If  he  can 
prove  that  Thaxter,  at  the  plaintififs  request,  had  actually  appro- 
priated and  paid  part  of  the  balance  in  his  hands  upon  the  joint 
enterprise,  to  that  extent  he  makes  an  ianswer  to  the  plaintifiTs 
claim.  He  insists  that  the  funds  were  left  in  Thaxter's  hands  with 
the  understanding  and  agreement  that  Thaxter  was  to  apply  them, 
so  far  as  should  be  found  necessary,  to  the  payment  of  the  plaintiff's 
^hare  of  the  expenses  of  the  joint  enterprise ;  that  in  fEtct  they  were 
appropriated  by  the  plaintiff  himself  to  that  object,  so  f&r  as  they 
should  be  wanted ;  and  that»  although  the  plaintiff  had  the  right  to 
disaffirm  the  contract,  revoke  the  authority,  and  reclaim  the  funds, 
yet,  as  he  never  did  so,  all  moneys  actually  paid  out  by  Thaxter  for 
farm  and  from  his  funds,  on  the  joint  scheme,  stand  on  the  same 
Iboting  as  if  paid  by  the  plaintiff  with  his  own  hand.  We  think 
that  this  view  of  the  law  is  entirely  correct,  and  that  the  defendant 
Jias  a  right  to  set  up  in  answer  to  the  plaintiff's  claim,  as  far  as  they 
will  go,  any  and  all  payments  actually  made  by  Thaxter  or  by 
Thaxter  &  Company  under  the  ^^ cornering"  agreement,  if  made  on 
the  plaintiff's  account,  by  his  authority,  or  with  his  consent  As 
between  Thaxter  and  the  plaintiff,  there  are  no  ]>articular  equities 
in  £Avor  of  the  latter  that  would  entitle  him  to  get  back  the  money 
chat  has  been  laid  out  upon  an  unsuccessful  enterprise  by  or  for 
him,  and  thus  to  throw  the  whole  loss  upon  his  associates.  This 
ease  seems  to  fiill  within  the  rule  so  clearly  laid  down  in  Ball  v. 
(Hlberty  12  Meta  397;  King  v.  Oreen,  6  Allen,  139;  White  v. 
FranUin  Bank,  22  Pick.  181. 

It  is  difficult  to  distinguish  the  case  in  principle  from  an  action 
against  a  stakeholder  in  a  wager.  The  wager  is  an  illegal  contract. 
The  losing  party  may  reclaim  his  deposit  from  the  stakeholder, 
provided  he  gives  notice  and  revokes  the  authority  before  the 
money  is  actually  paid  over  to  the  winner.  McKee  v.  Manice,  11 
Cush.  357. 

Vou  m.  — 42 
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We  think  the  defendant  has  a  right  to  hitre  the  question  of  fiust 
passed  apon^  and  that  a  new  trial  must  be  had  to  ascertain  what 
exact  sum,  or  whether  any  sum,  belonging  to  the  plaintiff,  remained 
in  the  hands  of  Thazter  after  deducting  any  and  all  sums  which 
the  defendant  can  prove  that  the  testator  paid  under  the  '^  cor- 
nering'' agreement,  on  the  plaintiff's  account,  by  his  direction  or 
with  his  consent. 

The  defendant,  howeyer,  insists  that  the  whole  ftind  in  Thaxter's 
hands  was  placed  at  his  disposal  by  the  plaintiff,  without  any 
limitation,  to  be  used  at  discretion  in  execution  of  the  illegal 
common  purpose,  and  that  the  action  cannot  be  maintained  as  to 
any  portion  of  the  fund,  on  the  ground  that  money  lent  for  an 
iUegal  purpose  cannot  be  recovered  back  by  the  lender.  He  claims 
that  the  plaintiff  agreed  to  pay  his  proportion ;  that  he  set  apart 
and  appropriated  a  particular  fund  iVom  which  his  share  of  the 
payments  was  to  be  made,  and  that  he  substantially  authorized 
Thaxter  to  use  the  whole  of  it,  if  he  thought  fit,  in  carrying  the 
scheme  through.  But .  this  appears  to  be,  strictly  speaking,  a 
question  of  £Gu>t  rather  than  law.  If  the  plaintiff  advanced  and  lent 
tiie  whole  fund,  with  directions  merely  that  the  unexpended 
balance,  if  there  should  be  any,  should  be  repaid,  he  cannot  recover, 
for  the  reason  above  stated.  But  if  the  direction  given  was  merely 
that  Thaxter  from  time  to  time  should  take  from  the  fund  enough 
to  pay  the  plaintiff's  proportion  of  the  expenses  incurred  and 
investoients  made,  to  such  extent  as  the  necessities  of  the  speculation 
should  require,  the  unexpended  balance  in  Thaxter's  hands  would 
not  be  considered  as  paid  by  the  plaintiff  on  an  illegal  contract,  hvc 
would  be  recoverable  in  this  action. 

..  It  is  argued  on  the  plaintiff's  behalf  that  the  claim  which  he 
makes  is  for  money  had  and  received,  traced  distinctly  to  Thaxter's 
hands,  and  held  by  a  contract  tainted  with  no  illegidity ;  that  the 
defendant,  in  order  to  resist  the  claim,  is  obliged  to  set  up  an  illegal 
i^;reement,  and  rely  upon  it,  and  that  this  necessiiy  is  the  test  as  to 
the  equality  of  the  delict.  However  ingenious  this  suggestion  may 
be,  it  can  hardly  prevent  the  court  from  taking  the  whole  trans- 
action together,  and  considering  what  it  is  in  substance  and  effect 
The  application  of  the  maxim  in  pari  cMictOy  etc.,  does  not  depend 
upon  any  technical  rule  as  to  which  party  is  the  first  to  urge  it 
upon  the  court  in  the  pleadings.  In  practice,  it  is  usually  insisted 
apon  by  the  defendant  in  answer  to  a  prime  faeis  case. 
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The  objectiou  founded  upon  the  fact'  thafc,  dtuing  a  part  of  the 

time  covered  by  the  varions  accounts  rendered,  Thazter  and  Bouve 

were  partners,  is  disposed  of  by  the  provisions  of  the  general  statutes, 

chapter  97,  section  28,  under  ^hich  the  suit  may  properly  be  brought 

against  the  estate  of  Thazter,  as  if  the  contract  sought  to  be  enforced 

had  been  joint  and  several    See  Burnside  v.  Merrick,  4  Mete.  544 ; 

Curtis  Y.  Mansfield,  11  Cush«  152.  It  is  possible,  also,  that,  upon  the 

evidence  reported,  the  auditor  may  have  found  as  a  matter  of  fact  that, 

by  arrangement  among  all  concerned,  it  had  been  made  the  separate 

debt  of  Thazter,  according  to  the  rule  in  Wild  v.  Dean,  3  Allen,  579. 

Neither  is  the  fact  that  the  estate  has  been  represented  insolvent 

any  bar  to  the  prosecution  of  the  suit^  so  far  as  to  ascertain  how 

much,  or  whether  any  thing,  is  due  to  the  plaintiff,  although  it  is  a 

very  good  reason  for  not  allowing  ezeoution  to  issue.    Qen.  Sts. 

ohap.  99,  §  20. 

Verdict  e$t  aside. 


OHAMBBBLAIlir  T.   BRADLn. 

( ua  mmi.  in. ) 

EMenee-^-eopif^  deed^  a  eerporaUm^ 

A  eertified  v  yipj  from  the  registrj,  of  a  deed  purporting  to  have  been  ezer 
ented  under  the  authority  of  a  oorporation  by  its  president,  is  admissible 
in  evidence  without  proof  that  the  president  had  authority  to  execute  it. 

This  was  an  action  for  partition  of  land.  At  the  trial  the  peti- 
tioner, for  the  purpose  of  establishing  title,  introduced  in  evidence 
several  deeds,  among  them  an  ofSce  copy  ftom  the  registry  of  deeds 
of  a  deed  from  the.  Edgeworth  Company,  ending  thus:  In  witness 
whereof  the  said  Edgeworth  Company  have  caused  these  presents 
to  be  signed  by  their  president,  and  their  corporate  seal  to  be  hereto 
afiSxed  this  5th  day,  etc.  Signed  Edgeworth  Company,  by  their  presi- 
dent, B.  L.  Allen.  (Seal) 

This  deed  was  duly  acknowledged. 

Objection  was  made  to  the  introduction  of  this  copy  until  it 
should  be  proved  that  the  president  had  authority  to  execute  the 
deed,  but  the  objection  was  overruled. 
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H.  W.  PainSf  for  ie8pondent& 

T.  Wenttaorth,  for  petitioiier. 

HoABy  J.  The  respondents  rely  upon  only  two  of  their  objectiona 
to  the  rulings  at  the  trial,  and  the  others  are  to  be  regarded  as  waived. 
The  court  are  of  opinion  that  neither  of  the  two  is  well  founded. 

1.  The  petitioner  introduced  a  certified  copy  from  the  registry  of 
deeds  of  a  deed  from  the  Edgeworth  Company  to  Homer  and 
Winkley,  being  one  of  the  mesne  conveyances  through  which  ho 
claimed  titla  It  purported  to  be  executed  under  the  authority  oi 
the  corporation,  by  its  president,  and  the  respondents  objected  to  its 
admission  without  proof  of  the  authority  of  the  president  to  execute 
it ;  but  it  was  admitted.  This  ruling  seems  to  us  correct,  and  in 
conformity  with  the  established  rules  of  evidence. 

It  is  conceded  that  an  office  copy  of  a  deed  is  generally  admissible 
in  evidence  where  the  party  claiming  under  it  is  not  the  grantee. 
Ward  V.  FuUery  15  Pick.  185.  Between  natural  persons  the  produc- 
tion of  such  a  copy  is  evidence  of  the  execution  of  the  deed  by  the 
person  whose  de^  it  purports  to  be;  of  its  deliveiy;  of  its  due 
acknowledgment;  and,  in  the  absence  of  other  evidence,  of  the 
seizin  of  the  grantor.  This  involves  the  presumption  or  inference 
of  flEust,  first,  that  the  seal  was  the  seal  of  the  grantor ;  second,  that  it 
was  affixed  by  him  or  by  his  authority ;  third,  that  he  signed  his  name 
or  authorized  it  to  be  signed  for  him  in  his  presence ;  fourth,  that  it 
was  the  grantor  who  made  the  acknowledgment ;  fifth,  that  the  cer- 
tificate of  the  magistrate  is  genuine ;  and  sixth,  that  the  grantor 
was  seized  of  the  land  which  the  deed  purports  to  convey. 

There  is  nothing  to  be  inferred,  in  case  of  the  admission  of  an 
office  copy  of  the  deed  of  a  corporation,  which  goes  farther  than 
this.  It  is  presumed  to  be  the  deed  of  the  corporation,  which  it 
purports  to  be.  The  seal  is  presumed  to  be  the  seal  of  the  corpora- 
tion, affixed  by  its  authority,  as  in  the  case  of  a  private  person. 
The  authority  to  execute  the  deed  is  of  course  essential  to  its  valid- 
ity; but  so  is  the  genuineness  of  the  signature  of  the  grantor  in 
any  case ;  and  there  seems  to  us  as  much  reason  to  infer  the  one 
from  the  existence  of  the  record  copy  as  the  other.  The  copy  was 
admissible,  because  it  purported  to  be  the  duly  executed  deed  of  the 
corporation,  and  was  therefore  presumed  to  be  so ;  and  the  exist- 
ence of  all  the  facts  necessary  to  make  it  so  is  presumed  as  a  con- 
sequence. 


JANUABY  TEBM,  1869.  33^ 

Inhabitanti  of  Wobom  ▼.  Henshaw. 


iKHABITAlfnB  OF  WOBURK  T.  HSKSHAW. 

(101  MMi.  198.) 


Brtd^  Ml  htghwHif  aerou  prinaU  eantU—Uabiliip  far  in^urieito  trwMUr'^ 

prvrileged  cammunieaUoni, 

Atimyeler  was  favored  in  crossing  an  unsound  bridge  on  a  highway  and 
recoyered  damages  from  the  town,  the  present  phiinti A ;  and,  in  an  action 
lo  recoyer  the  amount  of  the  judgment  from  the  defendant,  it  appeared  that 
the  bridge  was  built  by  defendant's  grantor  oyer  an  artificial  channel  dug 
by  him  across  the  highway  for  the  purpose  of  conducting  water  to  hia 
mills ;  that  defendant  was  in  possession  of  such  channel  and  mills  by  deeds 
requiring  him  to  keep  the  channel  in  repair,  and  that  repairs  had  been 
made  on  the  bridge  by  defendant's  authority,  22«bf,that  defendant  wa» 
liable. 

Where  a  party  offers  himself  as  a  witness,  he  cannot  refuse  to  answer  ques- 
tions on  cross-examination,  as  to  any  oonyersations  with  his  counsel. 

Action  in  tort  to  recover  the  amount  of  a  judgment  obtained 
against  the  town  for  injuries  sustained  from  a  defective  bridga 
Bingham,  a  traveler  on  the  highway  in  Wobum,  received  injuriea 
in  crossing  a  bridge  which  was  built  over  a  canaL  He  then  sued 
the  town  and  obtained  damages  for  $6,500;  whereupon  the  town 
sued  the  defendant  for  the  amount  of  such  recovery,  on  the  ground 
that  the  duty  of  keeping  the  bridge  in  repair  devolved  on  the 
defendant  as  the  owner  of  the  canal.  On  the  trial  the  jury  found 
that  the  canal  was  built  subsequent  to  the  highway  and  across  the 
highway  for  the  purpose  of  supplying  mills,  at  a  distance  of  a  third 
of  a  mile  away,  with  water ;  that  the  bridge  was  built  by  the  owners 
of  the  mills,  and  that  the  defendant  purchased  the  mills  and  the 
eanal,  and  after  the  purchase  occupied  and  repaired  the  canal ;  that 
the  defendant  was  negligent  in  repairing  the  bridge,  and  that  the 
unsafe  condition  thereof  was  the  sole  cause  of  Bingham's  injury^ 
The  deed  of  defendant  of  the  mills  and  property  which  was  exhib* 
Ited,  after  setting  forth  that  the  grantee  should  be  entitled  to  the 
use  of  the  canal,  provided  further,  that  he  should  be  **  subject  to 
one-third  of  the  expense  of  any  repairs  that  may  be  necessary  on 
the  canaL"  This  was  all  that  related  to  this  point  in  the  deed;  and 
the  jury  from  all  the  evidence  found  that  defendant  did  make 
repairs  on  the  bridge  before  the  accident  to  Bingham.  On  the  trial 
the  defendant  offered  himself  as  a  witness,  but  on  cross-examina* 


334  MASSACHUSETTS, 


^lihiibitantiiqf  Wobnm  y.  Henduiw. 


tion  objected  to  answering  questions  relating  to  confidential  oom- 
nranication  "^tii'  his  counseL  Objection  crrerraled.  Verdict  for 
plaintiflh;  and  defendant  appealed. 

A.  A.  Rannejf  with  W.  P.  Harding,  for  defendant; 

« 
T.  H.  Sweetaer  A  W.  8.  Gardner,  for  plaintifflu 

'  AHBSy  J.  The  only  matter  that  seems  to  be  in  controversy  be- 
tween these  parties  is  the  question  whether  the  defendant  was  the 
person  bound  by  law  to  keep  the  bridge  in  repair.  It  is  established 
by  the  Terdict  that  its  decayed  and  unsafe  condition  was  the  sole 
cause  of  the  accident. 

*  The  jury  have  found,  under  instructions  which  appear  to  have 
been  correct,  that  the  highway  was  of  earlier  date  than  the  canaL 
The  owner  of  the  soil  traversed  by  the  highway  had  a  right  to  con- 
struct a  water-course  across  it,  subject  to  the  limitation  that  in  so 
doing  he  was  bound  at  his  own  expense  to  make  and  keep  in  repair 
a  way  over  the  waters-course  for  the  convenience  of  the  public ;  in 
other  words,  to  construct  and  maintain  a  suitable  bridge.  Thii 
fiEuniliar  and  well-settled  rule  of  law  does  not  in  our  opinion  grow 
out  of  the  feudal  tenure,  or  of  any  peculiarity  in  the  laws  of  Eng- 
land in  relation  to  the  duties  of  parishes,  as  argued  by  the  defend* 
anf  s  counsel,  but  results,  as  we  think,  from  the  fact  that  the  public 
right  is  a  mere  easement,  and  the  owner  of  the  soil,  as  such,  can 
lawfully  do  any  thing  upon  it  that  does  not  interfere  with  the  publio 
easement.  PerUy  v.  Chandler,  6  Mass.  454;  Adams  v.  Emerson, 
6  Pick.  57. 

The  canal  was  constructed  to  furnish  water  power  for  the  mills^ 
which  at  the  time  of  the  accident  belonged  to  the  defendant.  He 
was  not  the  owner  of  the  soil  under  and  adjoining  the  highway,  or 
the  canal,  in  the  vicinity  of  the  bridge,  which  the  case  finds  was 
about  a  third  of  a  mile  from  the  mills.  The  owners  of  the  land 
through  which  the  canal  fiowed  had  sold  lots  of  land  to  various  pur- 
chasers at  the  place  where  the  water  power  was  to  be  applied,  and 
in  the  deeds  of  conveyance  had  defined  the  proportions  in  which  the 
grantees  were  to  enjoy  the  use  of  the  water,  and  also  the  proportions 
in  which  the  expense  of  the  necessary  repairs  upon  the  canal  was  to 
be  divided  between  them.  When  all  these  various  titles  to  the  mill 
property  met  and  were  united  in  the  defendant,  he  held  the  whole 
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Bubject  to  the  ezpresa  obligation  that  he  should  pay  for  all  neces^ 
nrj  repairs  npon  the  oanaL  It  was  manifestlj  and  risibly  an  ap- 
pendage  of  the  mills,  and  the  jury  have  found  that  he  occupied  and 
used  ity  and  kept  it  in  repair.  Substantially  it  was  his  canal.  The 
owners  of  the  soil  over  which  it  flowed  had  no  right  to  obstruct  or 
divert  the  water.  The  easement^  if  it  should  be  so  considered,  was 
exclnsively  his,  and  it  was  his  use  and  occupation  of  the  canal 
which  created  the  necessity  for  maint>aining  the  bridge  and  keeping 
it  in  good  condition.  If  he  occupied  and  used  the  canal,  he  also 
occupied  that  portion  of  the  highway  which  was  traxersed  by  it, 
and  apparently  became  subject  to  the  same  liability  as  if  he  were 
the  original  owner  of  the  canal,  and  builder  of  the  bridge  at  that 
point  Perley  v.  Chandler,  6  Mass.  454;  Lowell  y.  Spaulding,  4 
Gush.  277;  MOford  y.  Holbrook,  9  Allen,  1& 

But  however  this  may  be,  the  title  deeds  under  which  the  defend- 
ant holds  his  property  in  the  mills  make  him  chargeable  with  the 
expense  of  keeping  the  canal  in  repair,  and  it  would  be  a  yeiy  nar- 
row and  literal  construction  of  the  language  to  say  that  this  stipu- 
lation applies  only  to  the  sides  and  bottom  of  the  canal,  or  means 
only  that  the  water  is  to  be  confined  to  its  proper  channel.  It  iu- 
eludes  more  properly  all  parts  of  the  canal,  and  every  thing  that  i3 
indispensable  to  its  beneficial  use.  The  bridge  is  substantially  a 
part  of  the  canal,  and  without  it  the  canal  would  be  an  encroach  • 
ment  on  public  rights  and  liable  as  such  to  be  filled  up.  The  deeds 
do  not  in  terms  say  that  he  shall  personally  make  the  repairs,  but 
merely  that  they  shall  be  at  his  expense.  The  jury  find  that  after 
his  purchase  he  made  the  repairs  on  the  bridge,  and  they  were 
rightfully  instructed  that,  if  he  did  so,  it  was  sufficient  evidence 
that  he  was  maintaining  it  Why  was  it  not  a  practical  construc- 
tion of  the  deeds  under  which  he  holds  his  title,  and  an  undertak- 
ing to  do  personally  what  if  done  by  others  would  still  be  at  his 
expense?  There  was  evidence  before  the  juiy  upon  which  in  our 
judgment  they  were  authorized  to  find  that  the  defendant's  son  was 
his  general  agent,  and  acting  with  his  sanction  in  taking  charge  of 
the  real  estate  and  making  repairs  npon  it  and  the  canaL 

The  special  findings  of  the  jury,  which  wiere  rendered  under  in- 
structions sufficiently  favorable  to  the  defendant,  fully  justify  the 
conclusion  that  the  defendant  had  assumed  the  support  of  the 
bridge  and  was  the  party  bound  by  law  to  keep  it  in  repair.  Qen. 
8ta  ch  44,  §  36.    Commonwealth  v.  Deerfield,  6  Allen,  455,  and  2  Inst 
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700,  there  cited.  The  fact  that  he  occupied  the  canal,  aad  in  so 
doing  oconpied  that  portion  of  the  highway  which  was  crossed  by 
it,  together  with  the  express  langoage  of  his  title  deeds,  taken  in 
connection  with  the  fact  of  actual  repairs  upon  the  bridge  by  hit. 
authority,  is  quite  sufficient  to  fiisten  upon  him  the  legal  liability^ 
unless  explained  or  rebutted. 

The  alleged  defect  in  one  of  the  defendant's  title  deeds  (from 
Ohoate's  assignee)  is  not  material  in  this  case.  Even  if  the  deed 
should  ultimately  prove  wholly  invalid,  it  is  enough  for  the  pur- 
poses of  thiqjrial  that  the  defendant  is  in  possession,  claiming  tiU^ 
and  to  all  appearance  actually  seized,  controlling  the  property,  and 
treating  it'as  his  own,  without  objection  or  adverse  claim  from  any 
quarter. 

The  objection  that  the  defendant  was  wrongfully  compelled  to 
undergo  a  cross-examination  as  to  what  he  said  to  his  counsel  can- 
not be  sustained.  The  policy  of  the  law  will  not  allow  the  counsel 
himself  to  make  disclosures  of  confidential  communications  from 
his  client;  but,  if  the  client  sees  fit  to  be  a  witness,  he  makes  him- 
self liable  to  full  cross-examination  like  any  other  witness.  This  ia 
true  even  as  to  defendants  in  criminal  cases.    CbmmonweaUh  r^ 

MfOhfh  n  Mass.  545. 

Judgment  on  the  v&rdieL 
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(101  Mam.  MD.) 
yaiional  bank — place  of  aetien  affoiiui, 

A  banking  anodation  organised  under  act  of  eongren  of  1804,  ebapter  106,. 
can  be  sued  in  a  Staie  coort,  only  in  the  dtj  or  eonn^  whore  it  Is  located.. 

Thb  facts  are  stated  in  the  opinion. 

J.  0.  AibM  A  H.  0.  HutehinSf  for  plaintifBu 

JS.  D.  Sohi&r  d  O.  A.  Welch,  for  defendant 

Gray,  J.    These  actions  are  brought,  the  one  by  dtiiens  of  Neir 
York  and  the  other  by  citizens  of  Massachusetts,  against  a  banking: 
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ftSBOciation  established  in  the  city  of  New  York,  under  the  act  of 
oangresB  of  1864,  chapter  106,  entitled  **  An  act  to  proTide  a  national 
enrxency  secured  by  a  pledge  of  United  States  bonds,  and  to  pro» 
Tide  for  the  circulation  and  redemption  thereof."  The  first  question 
to  be  decided  is  that  of  jurisdiction ;  for,  if  the  court  has  no  juris- 
diction, it  has  no  authority  to  consider  the  merits  of  the  actions. 

The  general  principle  is  well  settled,  that  ciyil  cases  arising  under 
the  constitution  and  laws  of  the  United  States  may  be  tried  and 
determined  in  the  State  courts,  unless  the  national  constitution  and 
laws  have  vested  exclusive  jurisdiction  of  them  in  the  federal  tri- 
bunals; but  that  congress  may  prohibit  the  State  courts  from  enter- 
taining jurisdiction  of  such  cases.  1  Eenf  s  Com.  (6th  ed.)  396  et 
9eq,;  Bank  of  United  States  t.  Deveaux,5  Oranch,  85,  86 ;  Osbom 
T.  United  States  Bank,  9  Wheat.  738;  Teall  y.  FOton,  1  Oomst  537 ; 
S.  G^  12  How.  284 ;  Ward  y.  Jenkins,  10  Meta  591.  The  question 
in  this  case,  therefore,  depends  upon  the  intention  of  congress,  as 
manifested  in  the  act  of  1864 

The  8th  section  of  that  act  declares  that  every  banking  asso* 
eiation,  formed  and  organized  pursuant  to  its  provisions,  shall  be  a 
body  corporate,  with  the  usual  powers  of  a  corporation,  and  among 
others,  to  have  a  corporate  name  and  seal,  and  ^'by  such  name  it 
may  make  contracts,  sue  and  be  sued,  complain  and  defend,  in  any 
oourt  of  law  and  equity,  as  fully  as  natural  persons.''  If  the  act 
contained  no  ftirther  provision  ujion  this  subject,  the  corporations 
thus  established  might  doubtless  be  sued,  as  well  as  sue,  in  the  State 
oourts  of  appropriate  jurisdiction,  and  could  be  sued  in  only  such 
courts  of  the  United  States  as  the  dtiasenship  of  the  parties  would 
warrant  Bank  of  United  States  v.  Deveaux;  Teall  v.  Felton  and 
Ward  V.  Jenkins,  above  dted. 

'  But  by  the  5th  section  it  is  enacted  that  ^' suits,  actions  and 
proceedings  against  any  association  under  this  act  may  be  had 
in  any  circuit,  district  or  territorial  court  of  the  United  States,  held 
within  the  district  in  which  such  association  may  be  established ;  or 
in  any  State,  county  or  municipal  court  in  the  county  or  city  in 
which  said  association  is  located,  having  jurisdiction  in.  similar 
cases;  '^  provided,  however,  that  aU  proceedings  to  enjoin  the  comp- 
troller of  the  currency  under  this  act  shall  be  had  in  a  court  'i  the 
United  States. 

The  plaintifi  contend  that  this  section,  except  the  final  proviso^ 
is  merely  permissive,  and  does  not  exclude  the  bringing  of  such 
Vol.  UL— 43 
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Boits  in  any  court,  national  or  State,  having  jarisdiction  in  similar 
oases.  But,  according  to  their  oonstmotion,  so  much  of  it  as  relates 
to  courts  of  the  United  States  would  seem  to  have  no  effect  except 
in  the  case  of  a  plaintiff  residing  in  the  district  in  which  tb  i  asso- 
ciation is  established;  and  so  much  as  relates  to  the  State  courts 
would  seem  to  be  wholly  useless  and  superfluous.  And  the  effect 
would  be,  that,  while  a  citizen  of  New  York  could  not  sue  this  asso- 
ciation in  any  federal  court  held  beyond  the  limits  of  that  State,  he 
might  bring  a  suit  against  it  in  the  courts  of  any  State  of  the 
Union,  by  the  laws  of  which  a  corporation  established  in  another 
State  might  be  sued,  and  in  which  it  might  be  effectually  serred 
with  process.    Folger  y.  Columbian  Insurance  Co.,  99  Mass.  272. 

Upon  full  consideration,  we  are  unanimously  of  opinion  that  the 
construction  of  the  act  of  congress  for  which  the  plaintifb  contend 
cannot  be  supported,  and  that  the  opposite  construction  must  pre- 
Tail.  The  whole  purpose  of  the  8th  section  appears  to  have  been 
to  clothe  the  association  with  the  attributes  of  a  corporation,  in- 
cluding that  of  suing  and  being  sued.  Unaccompanied  by  further 
legislation,  that  would  have  left  the  jurisdiction  over  suits  against 
it  to  be  regulated,  according  to  the  subject-matter  inyolved  or  the 
])arties  interested,  by  the  existing  laws  of  the  United  States  and  the 
seyeral  States  respectively.  But  the  57ih  'section  designates  not 
only  the  judicial  district  of  the  courts  of  the  United  States,  but 
the  locality  of  the  State  courts,  within  which  suits  may  be  brought 
against  such  associations;  and,  by  thus  regulating  the  whole  sub- 
ject of  suits  against  such  corporations,  so  fiur  supersedes  all  other 
rules,  or,  to  speak  more  accurately,  prevents  them  from  ever  apply- 
ing to  such  suits.  This  section  manifests  the  intention  of  congress 
that  each  of  these  associations  should  be  sued,  either  in  the  federal 
or  in  the  State  courts,  only  in  the  judicial  district  in  which  it  is 
established,  and  in  which  its  officers  may  be  summoned  and  its 
books  brought  into  court  with  the  least  interruption  and  incon- 
venience of  its  business;  and  that  the  election  of  plaintiffs  to  sue 
in  any  court  whatever  should  be  confined  within  these  limits  in 
•U  onsofl 

AeUan  dUmiswd  for  want  ofjuri§dieimL 
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Orbxv  t.  Holwat. 
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mmU  0$  eMenoe, 

Am  unstamped  iiurtnimeiit  is  not  absolntelj  Toid,  in  tbe  abMnee  of  picof  that 
Iho  stamp  was  omitted  with  intent  to  defraod  the  reyenne. 

The  proviflionB  in  the  United  States  Statutes  of  1866»  chapter  184,  section  9, 
that  no  instrament,  not  dnlj  stamped  as  required  bj  law,  shall  be  admitted 
or  need  in  eridence  in  anj  court  until  a  legal  stamp  shall  have  been  affixed 
thereto,  appUes  onlj  to  the  courts  of  the  United  States. 

This  was  aa  action  on  a  written  agreement,  signed  by  defendant 
and  dated  May  11, 1867.  The  defense  was  interposed  that  the  agree- 
ment was  not  dniy  stamped.  At  the  trial  it  appeared  that  the  con- 
tract,  at  the  time  of  its  deliyery,  bore  no  stamp,  but  that  the  plain- 
tifl^  a  few  days  before  the  trial,  affixed  a  stamp  and  canceled  it  with 
defendant's  initials.  It  was  insisted  by  defendant  that  the  instru- 
ment was  inyalid  and  conid  not  be  nsed  in  evidence.  The  court  so 
hdd,  and  judgment  was  rendered  for  defendant 

OL  Jf.  ElliSf  for  defendant 

LD.  Van  Duzee,  tor -phiniiSL 

Gray,  J.  The  true  meaning  and  effect  of  the  act  of  congrese^ 
relating  to  stfunps  upon  written  instruments,  under  which  this  case 
arises,  may  be  best  reached  by  first  considering  the  provisions  of 
the  previous  acts,  and  the  adjudged  cases,  upon  the  same  subject 

The  early  stamp  acts  of  the  United  States  went  no  further  than 
to  declare  that  certain  instruments  and  writings,  not  stamped  as 
required  by  law,  should  not "  be  pleaded  or  given  in  evidence  in  any 
court,  or  admitted  in  any  court  to  be  available  in  law  or  equity,** 
unless  or  until  duly  stamped.  IT.  S.  Stats.  1797,  ch.  11,  §  13  •  1813, 
ch.  53,  §  7 ;  1  IT.  S.  Stats,  at  Large,  531 ;  3  id.  79. 

The  internal  revenue  act  of  1862,  chapter  119,  section  5,  as  origin- 
ally passed,  indeed  provided  that,  if  any  person,  after  the  Ist  of  Octo- 
heiTy  1862,  should  make,  sign  or  issue  any  instrument,  document  or 
paper,  of  any  kind  or  description  whatsoever,  without  being  duly 
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ttampedy  he  shoiJc!  incur  a  penalty  of  $50,  ^^and  such  instramenty 
document  or  paper  aa  aforesaid  shall  be  deemed  invalid  and  of  no 
effect'' 

But,  before  that  act  went  into  operation,  that  section  was  amended 
by  the  act  of  1862,  chapter  163,  section  24,  which  provided  that  no 
instrument,  document  or  paper,  made,  signed  or  issued  before  the 
Ist  of  January,  1863,  should  be  deemed  invalid  and  of  no  effect  for 
want  of  a  stamp;  but  that  it  should  not  ^be  admitted  or  used  as 
evidence  in  any  court"  until  duly  stamped.  And  the  acts  of  1863, 
chapter  4,  section  5,  and  chapter  74,  section  16,  extended  this  time 
until  the  1st  of  June,  1863,  and  authorized  the  paper  to  be  stamped 
in  the  presence  of  the  court  12  IT.  S.  Stats,  at  Large,  475,  561,  632, 
725. 

The  internal  revenue  act  of  1864,  chapter  173,  section  163,  ex- 
tended these  provisions  to  all  instruments,  documents  and  papers 
signed  or  issued  before  its  passage ;  prohibited  them  from  being 
^recorded,''  as  well  as  from  being  ^'admitted  or  used  as  evidence  in 
any  court;"  and  authorized  stamps  to  be  affixed  '^in  the  presence 
of  the  court,  register  or  recorder  respectively."  That  act  also,  in 
section  158,  put  the  preceding  provision  into  a  less .  harsh  and 
sweeping  form,  by  enacting  that  any  person  who  should  make,  sign 
or  issue  any  instrument,  document  or  paper,  of  any  kind  or  descrip- 
tion whatsoever,  without  its  being  duly  stamped,  ^^with  intent  to 
evade  the  provisions  of  this  act,"  should  be  subject  to  a  penalty, 
**  and  such  instrument,  document  or  paper  shall  be  deemed  invalid 
and  of  no  effect;"  with  a  provision  that  the  title  of  a  purchaser  of 
land  by  a  deed  duly  stami)ed  should  not  be  defeated  or  affected  by 
the  want  of  a  proper  stamp  on  any  deed  under  which  his  grantor 
claimed  titie.  13  IT.  S.  Stats,  at  Large,  293, 294, 295.  Not  only  was 
the  last  proviso  inconsistent  with  the  theory  that  all  unstamped 
instruments  were  wholly  void;  but  the  second  of  the  previous  pro- 
visions of  this  section  declared  void  only  **  such  instrument,  docu- 
ment or  paper,"  requiring  a  reference  to  the  first  provision  of  the 
same  section  in  order  to  explain  the  meaning  of  the  word  ^'  such." 
United  Slates  v.  Ooodingy  12  Wheat  477.  And  it  has,  therefore, 
been  held,  by  this  and  other  courts,  that  the  second  provision, 
declaring  unstamped  instruments  to  be  void,  like  the  first  provision, 
imjioBing  a  penal^,  applied  to  those  instruments  only  on  which  a 
stamp  had  been  omitted  with  intent  to  evade  the  provisions  of  the 
act    Tobey  v.  Chipman^  13  Allen,  123;  WUey  v.  Robinson^  id«  128 ; 
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Hitchcock  T.  Sawyer,  39  Vt  412 ;  Harper  y.  Clark,  17  Ohio  St^ 
190. 

The  internal  revenue  act  of  1865,  which  took  effect  on  the  Ist 
of  April,  1865,  did  not  touch  section  163  of  the  act  of  1864,  but 
tubstiluted  for  section  158  another  section  in  like  terms,  with 
additional  proTisions,  authorizing  any  instrument  made  or  issued 
without  stamps  to  be  subsequently  stunped,  upon  application  to  the 
collector  of  internal  rerenue  for  the  district,  and  payment  to  him 
of  the  price  of  the  proper  stamp,  and  either  payment  of  the  penalty, 
or  proof,  to  his  satisfaction,  within  twelve  months  after  the  making 
or  issuing  of  the  instrument,  that  it  had  not  been  then  duly  stamped 
**  by  reason  of  accident,  mistake,  inadvertence  or  urgent  necessity, 
and  without  any  willful  design  to  defraud  the  United  States  of  the 
stamp  duty,  or  to  evade  or  delay  the  payment  thereofl''  TT.  S.  Stats. 
1865,  ch.  78,  §  1 ;  13  IT.  S.  Stats,  at  Large,  481, 482.  Meaus  were  thus 
provided  of  obtaining  a  conclusive  certificate,  upon  the  instrument 
itself,  of  a  faithful  compliance  with  the  law.  In  the  case  of  the 
collector's  affixing  the  stamp,  upon  payment  of  the  penalty,  it  was 
expressly  declared  that  the  instrument  should  '^  thereupon  be 
deemed  and  held  to  be  as  valid,  to  all  intents  and  purposes,  as  if 
Btamj)ed  when  made  or  issued ;"  but  in  the  other  alternative,  of 
proof  that  the  stamp  had  been  omitted  without  fraudulent  intent, 
it  was  merely  provided  that  the  collector  might  '^  remit  the  penalty 
aforesaid,  and  cause  such  instrument  to  be  duly  stamped,"  by  this 
difference  clearly  implying  that  instruments  made  or  issued  un- 
stamped, without  fraudulent  intent,  were  not  void  by  force  of  the 
previous  provisions,  and  did  not,  therefore,  need  to  be  declared  valid 
upon  being  subsequently  stamped.  It  has,  accordingly,  been  gen- 
erally held  that,  under  the  act  of  1865,  as  under  that  of  1864,  no 
instrument  was  void,  the  stamp  on  which  had  not  been  fraudulently 
omitted.  Tobey  v.  Cfhipman,  13  Allen,  123 ;  Oovem  v.  LittUfield^ 
id.  127,  note ;  Lynch  v.  Morse,  97  Mass.  458,  note ;  McOovem  v. 
Hoesback,  53  Penn.  St  177;  Dudley  v.  Wells,  55  Me.  145;  WhUe* 
hin  V.  Shtckle^  43  Mo.  537 ;  ffallock  v.  Jaudin,  34  OaL  167. 

In  some  States,  indeed,  instruments  executed  while  the  acts  of 
1864  and  1865  were  in  force,  on  which  stamps  had  been  omitted 
without  fraudulent  intent,  have  been  held  to  be  void.  Hugus  v. 
Sirickler,  19  Iowa,  413 ;  Miller  v.  Morrow,  8  Ooldw.  587 ;  Maynard 
V.  Johnsim,  2  Nev.  16 ;  Wayman  v.  Torreyson,  4  Nev.  124.  But  the 
courts  that  have  so  decided  do  not  appear  to  have  had  before  them 
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any  of  the  opposing  decimonB  above  cited,  which  we  cannot  bnt  con* 
aider  more  reasonable  as  well  as  more  authoritatiTe. 

The  internal  revenue  act  of  1866,  which  took  effect  on  the  1st  of 
September,  1866,  and  was  in  force  at  the  date  of  the  agreement  now 
sued  on,  substituted,  in  the  stead  of  section  158,  an  enactment  in 
substantially  the  same  words,  so  fisur  as  this  case  is  concerned,  except 
in  inserting  the  words  "  not  being  stamped  according  to  law  *'  it, 
the  second  provision  of  that  section,  so  as  to  make  it  read  ''and 
such  instnunent,  document  or  paper,  not  being  stamped  according 
to  law,  shall  be  deemed  invalid  and  of  no  effect  f^  and  instead  of  sec- 
tion 163,  a  section  providing  that  no  instrument,  document,  writing 
or  paper,  signed  or  issued  without  being  duly  stamped,  should  be 
''recorded,  or  admitted  or  used  in  evidence  in  any  court,  until  a  legal 
stamp  or  stamps,  denoting  the  amount  of  the  tax,  shall  have  been 
affixed  thereto  as  prescribed  by  law,''  but  omitting  the  clause  author- 
iiing  instruments  to  be  stamped  in  the  presence  of  the  court,  regis- 
ter or  recorder.  U.  S.  Stat  1866,  ch.  184^  §  9 ;  14  XT.  S.  Stats,  at 
Large,  142-144 

In  Carpenter  v.  SneUingy  97,  Mass.  452,  it  was  held  that  the  pro- 
vision last  quoted  applied  to  the  courts  of  the  United  States  only, 
and  did  not  affect  the  rules  of  evidence  in  the  State  courts;  and  it 
was  assumed,  and  was  indeed  necessarily  involved  in  the  decision, 
upon  the  ground  on  which  it  was  put  by  the  court,  that,  under  the 
act  of  1866,  as  under  the  previous  laws,  the  omission  to  affix  a 
stamp,  if  by  inadvertence  or  mistake,  and  without  intent  to  defraud 
the  revenue,  did  not  render  the  instrument  wholly  void.  It  would 
seem,  indeed,  that  the  point  need  not  have  been  decided  in  that  case, 
because  there  was  no  legal  deficiency  of  a  stamp,  since  the  omission 
to  stamp  a  writing  of  defeasance  could  hardly,  upon  any  just  con- 
struction of  this  statute,  be  deemed  to  invalidate  the  absolute  deed, 
executed  as  part  of  the  same  transaction,  and  itself  duly  stamped, 
under  which  the  defendant  claimed  title.  See  PecUe  v.  DiekeUy  1 
Or.  M.  &  B.  422;  S.  0.,  5  Tyrwh.  116.  But  that  consideration, 
although  mentioned  by  the  court,  was  not  the  ratio  decidendi;  and 
the  judgment  went  upon  the  ground  that,  assuming  the  instrument 
in  question  not  to  have  been  stami)ed  in  accordance  with  the  pro* 
visions  of  the  statute,  it  was  still,  in  the  absence  of  proof  of  fraud- 
ulent intent,  valid,  and  admissible  in  evidence  in  the  courts  of 
commonwealth. 
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Upon  re-examination,  we  see  no  reason  to  be  dissatisfied  with  that 
decision,  or  with  the  ground  on  which  it  rests. 

Statutes  imposing  a  stamp  tax  for  the  increase  of  the  reyenue 
have  not  commonly  declared  instmments  to  be  Toid,  upon  which 
the  requisite  stamps  have  been  omitted  without  firaudulent  intent; 
anj  such  an  effect  is  not  to  be  implied.  The  King  't.  Bishop  of 
Chester,  8  Mod.  364;  S.  C,  1  Stra.  624;  Bac  Ab.  (Wilson's  ed.) 
Stamps  R ;  Brieiato  y.  SequeviOe,  3  0.  &  E.  64 ;  S.  C,  5  Exch.  275. 
Acts  imposing  duties  of  any  kind  are  not  to  be  extended  by  doubt- 
ful interpretation,  but  are  to  be  construed  by  the  rule  that  every 
charge  upon  the  subject  must  be  created  by  clear  unambiguous  words. 
Wraughton  y.  ISirihf  11 M.  &  W.  567,  and  cases  cited ;  SewaUy.  Janes, 
9  Pick.  414;  Adams  y.  Bancroft,  3  Sumn.  384;  United  States  y. 
Wigglesuxnih,  2  Story,  369 ;  United  States  y.  Eighty-four  Boxes  of 
Sugar,  7  Pet.  453.  A  statute,  like  the  present  stamp  act,  including 
not  only  deeds  and  instruments  which  pass  title,  but  eyeiy  kind  of 
promise  or  contract,  executed  or  executory,  should  not,  without 
clear  manifestations  of  legislative  intent,  be  construed  so  as  abso- 
lutely to  annul  all  writings,  to  which  by  mistake,  oversight  or  mis- 
understanding, however  innocent  or  excusable,  stamps  of  the  requi- 
site amount  have  not  been  affixed. 

The  insertion  of  the  words  '^  not  being  stamped'according  to  law," 
in  the  provision  of  the  stamp  act  declaring  instruments  to  be  void, 
does  not  necessarily  change  or  extend  the  operation  of  that  provis- 
ion, and  could  not  well  be  held  to  do  so,  consistently  with  the  other 
provisions  re-enacted  in  the  same  section,  the  nature  and  effect  of 
which  it  may  be  well  to  recapitulate  in  their  order  and  in  a  connected 
series.  The  section,  in  its  present  shape,  as  in  the  former  acts,  does 
not  declare  all  instruments  not  duly  stamped  to  be  void,  but  only 
*^  such ''  as  have  been  already  mentioned,  that  is  to  say,  those  that 
fail  to  have  a  proper  stamp  by  reas'^n  of  its  having  been  omitted 
with  intent  to  defraud  the  provisions  of  the  act  It  provides  that  a 
person  claiming  title  under  an  unstamped  deed  may  convey  a  good 
title  by  deed  duly  stamped ;  and  a  deed  not  stamped  as  required  by 
the  act  has  been  therefore  held  to  be  a  valid  consideration  for  a 
promissory  note.  Lambert  v.  WInteloch,  29  Ind.  26.  It  allows  a 
stamp  to  be  subsequently  affixed  on  application  to  the  collector  and 
payment  of  the  stamp  duty.  While,  if  a  stamp  is  so  subsequently 
affixed  after  payment  of  the  penalty  (which  is  incurred  only  if  the 
stamp  has  been  originally  omitted  with  intent  to  defraud  the  provis- 
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ione  of  the  Btatnte),  it  is  expressly  declared  that  the  instrument 
shal  thereupon  be  deemed  as  valid  as  if  originally  stamped;  such 
a  declaration  is  omitted,  and  assumed  to  be  nnnecessary,  in  the  case 
of  a  stamp  so  affixed  upon  proof  that  it  has  been  omitted  without 
fraudulent  intent  The  only  reasonable  construction  of  all  these 
provisionsy  taken  together,  is,  that  an  instrument  not  duly  stamped 
at  first  is  not  by  reason  thereof  absolutely  void,  but  only  Toidable 
by  ^roof  that  the  stamp  was  omitted  with  intent  to  defraud  the 
revenue,  made  before  it  has  been  duly  stamped  on  application  to  the 
collector,  or,  if  the  instrument  is  one  which  passes  title,  before  that 
title  has  been  conveyed  away  by  the  grantee  by  an  instrument  duly 
stamped. 

This  construction  is  strengthened  by  the  enactment  in  the  subset 
quent  section,  that  no  instrument  or  paper,  signed  or  issued  without 
being  duly  stamped,  ^^  shall  be  recorded,  or  admitted  or  used  as  evi^ 
donee  in  any  court,"  until  the  proper  stamp  shall  have  been  affixed 
thereto ;  for  if  the  instrument,  by  reason  of  the  mere  omission  of 
the  stamp  firom  whatever  cause,  were  absolutely  void,  it  would  be 
BUi)erfluous  to  provide  that  it  should  not  be  admitted  or  used  in 
evidence. 

The  decision  in  Carpenter  v.  SnMingy  97  Mass.  452,  that  this 
enactment  must  be  limited  to  the  courts  of  the  United  States,  and 
not  be  construed  to  extend  to,  if  indeed  it  could  constitutionally 
bind,  the  State  courts,  was  made  after  full  consideration ;  is  in  accord- 
ance with  the  judgments  rendered,  without  a  doubt  being  raised 
upon  this  point,  by  the  supreme  courts  of  Vermont,  Maine  and 
Pennsylvania  in  the  cases  above  cited,  and  with  the  latter  adjudica- 
tion of  the  very  question  in  Griffin  v.  Ranneyy  35  Conn.  239 ;  Craig 
V.  Dimochy  47  111.  308 ;  Bunker  v.  OreeUy  48  id.  243,  and  United 
States  Express  Co.  v.  Haines,  id.  248 ;  and  is  in  harmony  with,  if  it 
does  not  fall  within,  the  principle  of  construction  upon  which  the 
amendments  of  the  constitution  of  the  United  States  securing 
fundamental  rights  in  the  modes  of  judicial  proceedings  have  been 
held  ko  apply  to  such  proceedings  in  the  courts  of  the  United  States 
only  and  not  to  those  in  the  courts  of  the  several  States.  Ttaiichett 
V.  Commonwealth.  7  Wall  321,  and  cases  cited ;  Livingston  v.  Moore, 
7  Pet.  482,  551 ;  Commonwealth  v.  Ritchings,  5  Gray,  482. 

We  are  aware  that  the  supreme  court  of  New  York,  in  an  early 
case,  held  that  under  a  similar  provision  in  the  act  of  1797,  chapter  II, 
section  13,  a  note  not  stamped  as  required  by  that  act  could  not  be 
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given  in  evidenoeu  Eckck  v.  Ranuer,  2  Johns.  423.  But  the  case  was 
anbmitted  without  argument,  and  was  decided  before  the  effect  of 
acts  of  congress  upon  the  jurisdiction  and  practice  of  the  State 
courts  had  been  the  subject  of  thorough  judicial  examination^ 
The  attention  of  the  court  does  not  appear  by  its  opinion  as 
delivered  by  Mr.  Justice  Spkkoeb,  to  have  been  directed  to  the 
question  whether  the  rule  of  evidence  prescribed  by  the  stamp  act 
was  applicable  to  the  courts  of  the  State;  but  to  the  single  question 
of  the  repeal  of  that  act  by  the  act  of  congress  of  1802,  chapter  19, 
with  provisions  allowing  the  recovery  and  distribution  of  fines  already 
incurred,  and  the  stamping,  by  the  collector  of  customs,  of  instru* 
ments  not  duly  stamped.  And  it  was  afterward  held  by  the  same 
court,  upon  much  consideration,  in  an  opinion  delivered  by  the 
same  learned  judge,  that  congress  could  not  confer  upon  the  State 
courts  jurisdiction  of  suits  for  the  recovery  of  similar  fines.  United 
Staies  v.  Latkrop,  17  Johns.  4.  We  are  not  informed  of  any  other 
case  in  which  the  provision  of  the  stamp  act  regulating  the  admis- 
sion of  unstamped  instruments  in  evidence  has  been  applied  in  a 
State  court,  except  that  of  Plessinger  v.  Depuy^  25  Ind.  419 ;  and 
m  that  case  also  the  question  of  its  applicability  does  not  seem  to 
have  been  considered. 

On  the  other  hand,  it  has  been  said  in  Illinois  and  Eeiatucky, 
that  to  declare  contracts  not  stamped  to  be  wholly  void  was  beyond 
the  constitutional  power  of  congress.  Latham  v.  Smithy  45  III.  29 ; 
Hunter  v.  Cobh^  1  Bush,  239.  We  should  not  be  prepared  to  adopt 
that  view,  without  stronger  reasons  than  are  stated  in  those  cases, 
especially  since  the  judgments  of  the  supreme  court  of  the  United 
States  in  the  License  Tax  Cases,  5  Wall.  462,  and  Pervear  v.  Com- 
monwealth, id.  475.  And  a  consideration  of  its  soundness  is  not 
requisite  or  proper  in  this  case,  in  which  we  are  of  opinion,  for  the 
reasons  already  stated,  that  congress  has  not  undertaken  to  exercise 
such  a  power.  If  congress  has  the  power  at  its  discretion  of 
declaring  that  all  unstamped  instruments  shall  be  absolutely  void, 
it  does  not  follow  that  the  exercise  of  so  extreme  a  power  is  to  be 
easily  inferred ;  or  that  congress  can,  without  so  declaring,  control 
the  rules  of  evidence  in  the  State  courts,  or  the  duties  of  recording 
officers  under  State  laws ;  still  less,  that  the  assumption  by  such  a 
control  on  the  part  of  congress  is  to  be  presumed  without  the 
clearest  manifestation  by  intention  in  the  words  of  the  statute. 
The  late  decisions  by  the  supreme  court  of  Illinois,  already  citedt 
Vol.  III.  — 44 
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«re  put  upon  grounds  more  aooordant  with  our  judgment  in 
case. 

The  result  is^  thut  as  no  evidence  was  offered  that  the  stamp 
upon  the  contract  in  suit  had  been  omitted  with  fraudulent  intent^ 
the  learned  judge  erred  in  sustaining  the  defendants'  objection,  and 
the  plaintiff  is  entitled  to  a  new  trial 

9o«ar-T1i«tthooiiilMloaof  •■UmpdoMBOfevlntbeabMiiMof  ptiMiCof  Ib^  to 
4«fhHid«  reiid«r  an  tiit(niiii«iit  Told,  hat  baen  held  In  the  f oUowing  additional  oaaaa. 
Oroaurr.  Mmh  IS  Allan, 816;  Hoiyolw  Go.  t.  FrwMHn  Oon  91  Maaa.  UO;  Vamahan t. 
OTBHiiH  or  Bailib  40i|  JMsnl  T.  2M«i,  40  Ala.  410:  Itorrit  T.  Orvm. »  AvlL  SH.—]^ 
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(101Maaa.su 
IfegUffenee'^k^iwriM  iy  ics  and  jump  faUing  from  hm(Mmg$, 

The  plaintiff,  while  paaeing  along  a  highway,  was  ixjored  bj  a  maoa  of  lee  and 
mow  falling  npon  her  from  the  roof  of  defendanta'  boilding.  In  an  action 
to  reooTer  damages  hM,  that  the  defendanta  were  liable,  although  the 
hoilding  was  occupied  bj  tenants  who  had  covenanted  to  keep  the  premises 
in  repair,  as  it  did  not  appear  that  the  roof  was  under  their  control. 

AonoK  to  recover  damages  for  injuries  reoeived  from  a  mass  of 
ioe  and  snow  fialling  upon  the  plaintiff  from  the  roof  of  defendants' 
building.  The  question  was  resenred  for  the  fuU  court,  whether  or 
not  plaintiff  could  recover  upon  her  offer  of  proof,  the  substance  of 
which  is  stated  in  the  opinion* 

J.  D.  BaU  A  J.  P.  JVeadtoeBf  for  plaintifH 

C.  A.  Welch,  for  defendantSi 

Ohapmak,  0.  J.  The  plaintiff  offers  to  prove  that  Union  street 
was  a  public  highway  in  Boston,  and  that  the  sidewalk  was  a  part 
of  the  highway;  that  she  was  traveling  on  the  sidewalk,  using 
proper  care,  and  as  she  passed  by  the  defendants'  building  a  great 
quantity  of  snow  and  ioe  slid  from  the  roo^  fell  upon  her  and  greatlj 
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injiired  her.  She  ftirther  oflTers  to  prove  that  the  snow  and  ice  had 
remained  on  the  roof  for  an  nnnsnal  and  unreasonable  length,  of 
time  after  the  defendants  had  full  knowledge  thereof  and  might 
have  been  removed  before  that  time. 

The  purpose  of  making  highways  is,  as  expressed  by  the  statute^ 
to  provide  a  way  for  travelers  that  shall  be  ^  safe  and  convenient 
The  statute  prescribes  the  duty  of  towns,  and  makes  them  liable  if 
they  neglect  to  perform  their  duty.  But  individuals  are  also  liable 
for  any  injuries  they  may  do  by  interfering  with  the  safety  and  con* 
venience  of  travelers.  If  the  defendants  had  suffered  the  snow  and 
ice  to  accumulate  upon  an  awning  placed  by  them  over  the  walk, 
and  the  awning,  being  insufficient  to  hold  the  snow  and  ice,  had 
given  way  and  injured  the  plaintiff,  they  would  have  been  liable. 
MiU/ord  V.  HoOrook,  9  AUen,  17. 

In  this  case,  it  does  not  appear  that  the  roof  projected  over  the 
walk,  but  was  so  constructed  that  the  snow  and  ice  collected  upon 
it  would  slide  off  in  a  large  mass  and  come  down  upon  the  walk. 
It  '^nnot  be  doubted  that  the  proprietor  of  land  adjoining  a  high- 
way may  erect  upon  it  a  structure  that  will  catch  the  falling  rain 
and  snow,  and  retain  it  till  it  becomes  a  large  mass,  and  allow  it  to 
freeze  and  thaw.  But  the  question  here  is,  whether  he  may  con- 
struct his  roof  in  such  a  manner  that,  after  the  mass  has  accumu- 
lated, it  will  in  certain  states,  of  the  weather  be  projected  by  its  own 
weight  upon  the  sidewalk.  If  he  may,  then  the  risk  is  upon  travel- 
ers, and  they  must  take  notice  that,  at  certain  seasons,  the  sidewalks 
are  not  safe  or  convenient  for  travel,  but  must  be  avoided. 

The  general  doctrine  as  to  the  use  of  property  is  Sic  utere  iuo  ui 
altenum  nan  IcBdas.  It  would  be  difficult  to  state  a  reason  why  the 
rule  should  not  be  applied  to  a  case  like  this.  It  cannot  be  con- 
tended that  an  exception  exists  on  the  ground  of  necessity;  for  the 
roof  can  be  so  constructed  that  the  snow  will  not  slide  firom  it  upon 
the  sidewalk  in  masses;  and  if  it  gathers  in  masses,  it  can  be  re- 
moved by  artificial  means,  without  exposing  travelers  to  danger. 
The  rule  is  applied  in  cases  quite  analogous  to  this.  If  one  fixes  a 
spout  or  a  cornice  which  gathers  the  water  that  falls  upon  his  roof, 
and  throws  it  upon  his  neighbor's  land,  an  action  lies.  Reynolds  v. 
Clarke,  2  Ld.  Raym.  1399;  S.  C,  1  Stra.  634;  Fay  v.  Prentice,  1  0. 
B.  828 ;  BeUofoe  v.  Sackeii,  15  Barb.  96.  If  one's  real  estate  is  thus 
protected,  certainly  his  person  must  be  equally  protected.  If  the 
water  may  not  be  thrown  upon  his  land,  it  may  not  be  thrown  upon 
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his  head  while  he  is  standing  on  his  land.  A  traveler  in  the  use  of 
a  highway  is  as  mnch  entitled  to  protection  as  if  he  were  the  owner 
in  fee-simple.  And,  as  a  formal  proiiosi^on,  it  is  tme  that  any  act 
of  an  individual,  though  performed  on  his  own  soil,  if  it  detracts 
from  the  safety  of  travelers,  is  a  naisance.  Dygmi  v.  Schenek^  28 
Wend.  447.  The  principle  stated  by  Lord  Obanwobth  in  RylandM 
r.  Fleieher,  Law  Bep.  3  H.  L.  330,  that,  '<if  a  person  brings  or  aoca 
mnlates  on  his  land  any  thing  which,  if  it  shall  escape,  may  cause 
damage  to  his  neighbor,  he  does  so  at  his  peril,  is  applicable  to  this 
case.  In  that  case,  the  defendant  had  accumulated  water  in  a  res- 
ervoir, to  work  his  mill;  it  escaped  and  injured  his  neighbor's  coal 
mine,  because  the  defendant's  engineer  had  neglected  to  block  up 
certain  shafts  that  led  firom  the  reservoir  to  the  mine;  and  the  de- 
fendant was  held  liable.  He  had  a  right  to  accumulate  the  water 
on  his  premises  in  that  case,  as  the  defendants  had  \  right  in  this 
case  to  accumulate  the  snow,  but  he  was  bound  to  use  due  care  to 
prevent  it  from  escaping  and  injuring  his  neighbor." 

But  the  defendants  contend  that  they  are  not  liable,  because  they 
were  mere  landlords,  and  not  occupants  of  the  building ;  and  they 
rely  upon  the  principle  stated  in  Eirby  v.  Bayhton  Market  Associa^ 
Uatif  14  Oray,  249,  that  the  occupier  and  not  the  landlord  is  bound, 
as  between  himself  and  the  public,  so  &r  to  keep  the  buildings  and 
other  structures  abutting  on  a  common  highway  in  repair,  that  the 
way  may  be  safe  for  the  use  of  travelers.  But  it  was  held  in  that 
case  that,  only  the  separate  parts  of  the  building  being  let,  and  a 
general  supervision  of  the  whole  having  been  retained  by  the  land- 
lord, the  principle  did  not  apply.  It  was  also  held  that,  if  the 
plaintiff  while  using  the  highway,  suffered  special  damage  by  a 
nuisance  created  by  the  defendants,  they  were  liable.  The  general 
principle  undoubtedly  is,  that  a  landlord  is  not  liable  for  a  nuisance 
which  is  caused  by  the  act  or  neglect  of  his  tenant.  If  the  whole 
of  the  building  in  this  case  had  been  rented,  the  question  might 
arise  whether  the  nuisance  consisted  in  the  roof,  which,  at  the  timo 
of  making  the  lease,  was  so  constructed  as  to  collect  snow  and  ice, 
and  project  it  into  the  street ;  or  in  the  neglect  of  the  occupant  to 
remove  it  at  a  proper  time  and  in  a  proper  manner.  But  it  does 
not  appear  that  the  place  where  the  snow  and  ice  accumulated  was 
under  the  control  of  tenants.  The  defendants  had  leased  to  one 
tenant,  for  the  term  of  five  years  from  July  20, 1865,  the  lower  floor 
and  cellar,  reserving  a  scuttleway.    There  is  nothing  in  this  lease 
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that  transfers  any  right  to  use  or  control  the  roo£  They  had  also 
leased  to  another  tenant,  for  the  term  of  five  years  from  October  19, 
1865,  *^  all  the  chamber  stories,''  reseiring  certain  rights.  This  con- 
yeyed  no  right  to  nse  or  control  the  outside  of  the  roo£  Each  lease 
required  the  tenant  to  keep  the  premises  leased  to  him  in  repair^ 
with  the  usual  exceptions,  but  reserved  to  the  lessors  a  right  of 
entry  to  view  and  maJce  repairs.  The  building,  did  not  cover  the 
whole  lot  We  cannot  construe  these  leases  as  excluding  the  lessors 
flrom  going  upon  the  roof,  or  as  relieving  them  fix>m  obligation  as 
owners  to  remove  whatever  substances  might  gather  upon  it  and 
beoome  a  nuisance  to  travelers  on  the  highway. 

0a8$  to  stand  far  trial 


T0XB8  etalY.  Alsxakdxb. 


Brohtr — eompmmiUon  to. 

The  delrodant  emplojed  a  broker  to  Bell  certain  real  estate  for  e  ilxed  eom< 
penaatloii,  adyUng  him  of  his  title;  the  broker  found  %  eostomer,  and 
hionght  him  to  the  defendant,  bat  no  sale  wis  elTectad  on  aoooont  of 
the  defective  condition  of  defendant's  title.  The  property  was  afterward 
sold  bj  the  defendant  at  anction  to  a  third  person,  and  brought  a  higher 
priee  than  the  said  costomer  had  once  offered.  HM,  that  the  broker 
was  entitled  to  no  compensation  on  the  contract  for  serylcea. 

AcnoK  to  recover  for  services  rendered  by  a  broker. 

.At  the  trial  the  judge  found  the  following  facts : 
^^The  defendant  employed  the  plaintiffs,  who  were  real  estate 
brokers,  to  sell  for  him  the  estate  for  the  agreed  price  for  their  ser^ 
vices  of  t50;  and,  at  the  time  they  were  so  employed,  stated  to 
them  the  source  of  his  title,  and  how  he  held  the  same,  and  that  he 
could  give  a  warranty  deed  of  the  same ;  and  the  plaintiffs  told  him 
that  they  thought  they  could  sell  it  for  him.  Afterward  Napoleon 
B.  Sowdon  was  found  by  the  plaintiffs,  and  by  them  sent  to  the 
defendant,  as  a  person  desirous  of  buying  the  estate.    The  plaintiflk 
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did  not  take  from  Sowdon,  nor  did  he  sign  any  agreement  in 
writing  to  bny  the  estate,  nor  was  any  money  paid  by  him  to  them 
or  to  the  defendant,  on  account  of  said  bargain.  The  defendant 
then  stated  to  Sowdon  the  source  of  his  title  to  the  estate,  and 
afterward  they  bargained  together  for  the  purchase  and  sale  of  the 
esiate,  fixing  the  terms  of  sale  and  price,  and  the  defendant  deliv- 
ered to  Sowdon,  at  his  request,  all  of  the  mortgages  and  other 
papers,  for  the  purpose  of  explaining  to  him  the  condition  of  his 
title  to  the  property.  No  services  were  rendered  by  the  plaintiflh 
except  sending  Sowdon  to  the  defendant  The  defendant  claimed 
to  hold  the  estate  by  virtue  of  a  foreclosure  of  a  mortgage;  and 
also  held  a  second  mortgage  on  it,  which  contained  a  power  to  sell 
for  condition  broken,  and  was  in  the  usual  form  of  power  of  sale 
mortgages.  Sowdon  employed  counsel  to  investigate  the  defendant's 
tiUe,  who  reported  that  it  was  incomplete,  the  foreclosure  never 
having  been  perfected;  and  ttien,  Sowdon  havmg  communicated 
to  the  defendant  the  advice  given  by  the  counsel,  the  defendant 
agreed  and  undertook  to  sell  the  estate  at  public  auction,  according 
to  the  conditions  of  the  power  contained  in  his  second  mortgage, 
Sowdon  agreeing  to  purchase  said  property  at  the  auction  sale.  The 
property  was  accordingly  advertised ;  and,  about  a  week  after  the 
first  interview,  Sowdon  informed  the  defendant  that  he  had  pur- 
chased  another  place,  for  which  he  had  been  negotiating  before  see- 
ing the  defendaaf  s  property.  At  the  sale  of  the  estate  at  public 
auction,  it  was  bought  by  Thomas  Preston,  at  a  sum  greater  than 
that  at  which  the  defendant  agreed  to  sell  to  Sowdon.  Testimony 
was  oflTered  by  the  defendant,  showing  that  it  was  the  usage  of  real 
estate  brokers  to  make  no  charge  for  services  unless  a  sale  was 
eflfected  by  them;  but  the  witnesses  stated,  on  cross-examination, 
that  they  did  not  know  of  a  case  within  their  experience  such  as 
the  present  one." 
Judgment  for  defendant    Fhuntiffli  appealed. 

W.  W.  Dohmiff,  for  plaintiflh. 

71  WesUm,  Jr.y  for  defendant 

Ohapmak,  0.  J.  The  plaintiff's  contend  that  they,  as  veal  estate 
brokers,  found  a  purchaser  for  the  defendant's  property,  and 
brought  the  parties  together,  and  thereby  became  entitled  to  com* 
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pensatioiL  Bnt  the  bringing  of  parties  together  includes  the  ides 
of  their  being  boand  to  each  other  in  a  valid  contract  Cook  ▼• 
FUkey  12  Gray,  491.  If  the  broker  finds  a  party  willing  to  pui* 
diase,  and  his  employer  revokes  his  authority  and  refuses  to  sell,  it 
has  been  held  that  the  broker  may  recover  a  compensation  for  tiu 
services  he  has  rendered.  Prickett  v.  Badger,  1  0.  B.  (N.  S.)  296. 
But  that  is  not  the  present  case.  The  defendant  employed  the 
plaintiflb  to  sell  for  him  the  estate,  for  an  agreed  price,  and  stated 
to  them  the  source  of  his  title,  and  how  he  held  the  same,  and  that 
he  could  give  a  warranty  deed  of  the  same.  The  plaintiffs  found  a 
person  who  was  desirous  to  purchase,  but  did  not  require  him  to 
enter  into  a  legal  contract.  They  sent  him  to  the  defendant,  who 
agreed  with  him  orally  upon  the  terms  of  the  purchase;  but  the 
person  took  time  to  examine  the  title,  and,  being  dissatisfied  with  it, 
declined  to  purchase.  The  oral  contract  not  being  binding,  the 
parties  were  not  brought  together  so  as  to  entitle  the  plaintifb  to 
fheir  compensation.  The  defendant  was  not  at  fault ;  for  he  made 
a  disclosure  of  his  title,  and  did  all  he  could  to  complete  the  sale. 
But  he  did  sell  the  property;  and  the  sale  was  made  in  conse- 
quence of  an  agreement  made  between  him  and  Sowdon,  the  cus- 
tomer Aimished  by  the  plaintiflb,  that  it  should  be  sold  at  auction. 
It  brought  a  larger  price  at  the  auction  than  Sowdon  had  agreed  to 
pay.  The  plaintiffs  contend  that  on  this  ground  they  are  entitled 
to  recover.  But  the  plaintiffs  had  no  connection  with  this  sale, 
except  a  very  remote  one,  and  are  not  entitied  to  claim  any  agency 
as  brokers  in  its  procurement  If  it  had  brought  less  than  the 
price  agreed  on  between  the  defendant  and  Sowdon,  it  would  have 
been  the  defendant's  misfortune.  The  fiu^t  that  it  brought  more  is 
his  good  fc^iTme,  for  which  the  plaintiflb  cannot  claim  compen* 
Mtion. 

Mxaptians  otmrruJed. 


:Si  MASSAGHTTSETTS, 

Walker  t.  TIzmL 

Walebb,  appellant^  ▼•  Tibbel. 

ne dafendaal a«nt  a propooftl  to  %  broker  ia  these  words:  If  yon  send  02 
cause  to  be  sent  to  me»  bj  adTertisement  or  otherwise,  anj  partj  with  whom 
I  maj  see  fit  and  proper  to  effect  a  sale  or  exchange  of  my  real  estate, 
above  described,  I  will  pay  70a  the  sam  of  $200.  The  broker  found  a  per- 
son who  proposed  to  purchase  the  property,  bat  the  sale  was  not  efibcted. 
HM^  that  the  broker  was  not  entitled  to  compensation. 

Aonoiir  on  a  written  oontraot  for  alleged  Beirices  rendered  there* 
upon  by  a  broker.  There  was  also  a  claim  for  serrioeBy  in  a  separate 
oonnty  rendered  in  negotiating  a  sale.  The  yerdict  was  for  defendant 
Plaintiff  appealed.    The  fiEU^ts  are  fbrther  stated  in  the  opinion. 

LD.  Fan  2>ttJB00,  for  plaintiff 

N.  O.  Berry t  for  defendant 

Ohapkak,  J.  The  defendant's  contract  was  in  a  writing  mak- 
ing the  following  proposal :  ^'  If  yon  send,  or  oanse  to  be  sent  to  me, 
by  adyertisement  or  otherwise^  any  party  with  whom  I  may  see  fit 
and  proper  to  effect  a  sale  or  exchange  of  my  real  estate  aboye 
described,  I  will  pay  yon  the  snm  of  t^OO.''  Aboye  it  was  a  descrip- 
tion of  the  real  estate  referred  to.  The  plaintiff  declares  on  this 
contract,  aUeging  its  performance  on  his  part;  and  adds  a  general 
count  for  his  seryices  in  the  performance  of  it 

But  though  he  made  all  proper  efforts,  and  found  a  person  who 
offered  to  purchase  the  property,  he  did  not  find  one  with  whom 
the  defendant  saw  fit  and  proper  to  effect  a  sale  or  exchange.  Thus 
it  appears  that  the  compensation  is  not  due  by  the  terms  of  the 
contract 

He  might  haye  a  claim  for  seryices  if  the  sale  or  exchange  had 
failed  through  the  fault  of  the  defendant,  upon  the  principle  stated 
in  Frickett  y.  Badger,  1  0.  B.  (N.  S.)  296,  and  Cook  y.  FUke,  12 
Gray,  491.  But  no  such  fact  appears.  The  defendant  expressly 
resenred  the  right  to  exercise  his  own  judgment  as  to  the  fitness 
and  propriety  of  making  a  sale  to  any  person  who  might  offer  to 
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purchase.  There  might  be  many  good  reasons  for  reserving  sach  a 
right;  and  it  was  legal  to  make  a  contract  on  those  terms.  The 
plaintiff  might  have  required  him  to  stipulate  that  he  should  assign 
good  reasons  for  refusing  to  sell  or  exchange;  and  in  such  case  it 
would  have  been  necessary  to  pass  upon  the  validity  of  the  reasons 
assigned  by  him.  But  the  plaintiff  did  not  require  such  a  stipula- 
tion, but  agreed  to  leave  the  matter  to  his  judgment  without 
requiring  him  to  assign  any  reasons.  The  effect  of  this  was  U> 
throw  upon  the  plaintiff  the  risk  of  satisfying  him.  The  compensa- 
tion, then,  by  the  terms  of  the  agreement,  was  made  to  depend  upon 
the  completion  of  the  sale  or  exchange.  The  court  cannot 
see  that  the  compensation,  in  case  of  the  completion  of  the  con* 
tract,  was  not  made  larger  in  view  of  the  risk.  But  this  is  not 
materiaL  The  point  to  be 'decided  is,  what  are  the  terms  of  the 
contract;  and,  as  it  is  found  to  contain  a  condition  which  has  not 
been  fulfilled,  the  plaintiff  is  not  entitled  to  recover  upon  it ;  and, 
as  it  does  not  appear  that  the  defendant  is  in  fiAult,  the  plaintiff  can* 
not  recover  upon  a  quantum  meruU. 

Bxcepiiana  inmruML 


THOMPSOlir  V.  ESLLT. 

(]ai]iMi.90U 

ioie — mittake  in  ad/oerHHment — action  m  name  of  aueHonemr. 

A  hoiue  fitted  only  with  cold  water  was  advertised  for  iale  at  aaetion  as  fitted 
with  "  hot  and  cold  water/'  and  subject  to  examination  at  any  time  before 
sale.  The  mistake  was  announced  bj  the  auctioneer  at  the  opening  of  the 
sale.  The  property  was  sold  to  K.,  who  had  read  the  advertisement,  but 
had  not  examined  the  house  nor  heard  the  announcement  as  to  the  mistake. 
He  signed  the  agreement  to  comply  with  the  terms  of  sale,  one  of  which 
was  that  the  purchaser  should  pay  the  auctioneer  $d00  to  bind  the  bargain 
and  forfeit  that  amount  if  he  failed  to  comply  with  the  terms.  At  the  head 
of  this  agreement  was  the  advertisement  with  the  words  "  hot  and"  erased. 
On  examining  the  house  and  finding  no  hot  water  fixtures,  K.  refused  to 
complete  the  sale  or  pay  the  $d00.  In  an  action  by  the  auctioneer  for  that 
sum  heldf  that  the  sale  was  binding  and  that  the  action  was  properly 
brought  in  the  name  of  the  auctioneer. 

Vol.  IIL— 45 
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AonoK  on  contract  to  recover  the  amount  of  $200  alleged  to 
be  due  the  plaintifBiy  who  were  auctioneers  in  Boston,  under  the 
conditions  of  an  agreement  conversant  about  the  sale  of  a  house 
on  Pwight  street  The  facta  are  set  forth  in  the  report  of  the 
judge  before  whom  the  trial  was  held.  The  advertisement,  agree- 
ment, and  memorandum  which  accompanied  the  report  are  as 
follows : 

^  Brick  dwelling-house  on  D wight  street.  On  Friday,  October  5, 
at  3  o'dock,  p.  n.,  on  the  premises.  The  3^  story  brick  dwelling- 
bouse,  No.  12  Dwight  street,  containing  11  rooms,  with  gas, 

oold  water,  fittings,  etc.,  and  is  in  good  repair.  Will  be  sold  without 
reserve  upon  fiAVorable  terms  of  payment  May  be  examined  at  any 
time  before  the  sale.  For  key,  terms  and  further  particulars,  apply 
to  the  auctioneers. 

^'  Boston,  October  5,  1866.    I  hereby  acknowledge  to  have  this 

day  purchased  by  public  auction  of  Newell  A.  Thompson  &  Co., 

auctioneers,  the  estate  set  forth  in  the  above-printed  advertisement, 

for  the  sum  of  $5,950,  and  I  agree  to  comply  with  the  terms  of  the 

sale  as  stated  by  the  auctioneer,  and  hereto  annexed ;  and,  having 

paid  into  the  hands  of  the  auctioneer  the  sum  of  dollars, 

agreeably  to  the  said  terms  of  sale,  I  hereby  agree  to  forfeit  said 

sum  to  the  use  of  the  seller,  should  I  fail  to  comply  with  the  residue 

of  said  terms. 

«PATRIOK  KELLY. 
^  The  above  sale  is  hereby  confirmed. 

^  BoBEBT  S.  Gabrbit,  for  the  heirs  of  Bobert  Garrett 

**  Memorandum  of  Terms  and  Conditions  of  Sale.  One  week  to 
ten  days  given  to  examine  title,  and  if  upon  examination  of  the 
records  it  shall  appear  that  any  material  act  or  thing  is  necessary  to 
be  done  or  performed,  in  order  to  perfect  the  title  to  said  premises, 
which  the  seller  is  unable  to  do  or  perform  within  a  reasonable  time, 
not  exceeding  twenty  days  from  the  date  hereof,  then  the  sale  to  be 
void  at  the  option  of  either  party.  Purchaser  to  pay  one-half  of  the 
taxes  for  the  current  year,  as  assessed  on  May  1,  1866.  Property 
sold  subject  to  no  existing  mortgage.  The  whole  amount  of  the 
purchase-money  to  be  paid  in  cash  on  delivery  of  the  deed,  oi  at  the 
option  of  the  purchaser  one-third  in  cash  and  residue  in  one  and 
two  years,  with  interest  at  six  per  cent  per  annum,  payable  aemi- 
annually,  secured  by  power  of  sale  of  mortgage  on  premises.  Two 
hundred  dollars  to  be  paid  down  into  the  hands  of  the  auctioneer 
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to  bind  the  bargain^  and  to  be  forfeited  to  the  use  of  the  seller  in 
oaee  the  purchaser  shall  £eu1  to  comply  with  the  reaidne  of  the  terms 
of  the  sale,  or  refunded  to  him  in  case  of  a  material  defect  in  the 
title  which  cannot  be  remedied  as  abore  proyided  But  a  forfeiture 
of  said  sum  shall  not  release  the  purchaser  from  his  liability  under 
this  contract.  Bents  and  interests  to  be  made  square  to  the  day  of 
delivery  of  deed.  Settlement  to  be  made  and  deed  to  be  deliyered 
at  ofSce  of  auctioneer  at  or  before  the  expiration  of  ten  days  bom 
day  of  sale.^ 

The  report  is  as  follows : 

^  At  the  trial,  McOlellan,  one  of  the  plaintiff,  testified  that  the 
plaintiffs  were  auctioneers,  and  as  such  had  advertised  for  sale  the 
premises  described  in  the  agreement  declared  on,  and  that  the 
advertisement^  as  it  appeared  in  the  newspapers,  stated  that  the 
premises  had  hot  and  cold  water  fittings ;  that  the  agreement,  after- 
ward  signed  by  the  defendant,  was  drawn  up  in  the  plaintiff's 
ofSce,  on  the  morning  of  and  before  the  sale,  and  tliat,  having 
ascertained  that  the  premises  had  no  hot  water  fittings,  the  words 
^hot  and  '^  were  erased  from  the  advertisement,  which  was  cut  from 
a  newspaper  and  attached  to  the  agreement  and  made  a  part  of  it 
At  the  auction,  Thompson,  who  made  the  sale,  announced  the  terms 
upon  which  the  sale  would  be  made,  reading  from  the  agreement^ 
and  announced  that  the  advertisement  contained  an  error,  as  there 
were  no  hot  water  fittings  in  the  house.  The  bidding  then  com- 
menced, and  the  premises  were  knocked  down  to  the  defendant 
The  agreement  was  then  executed  by  the  defendant  and  Garrett 
The  defendant  then  said  he  had  not  the  two  hundred  dollars  wiih 
him,  but  would  go  to  the  store  and  get  it»  and  meet  the  witness  at 
the  office  of  the  plaintiffs  and  pay  it  The  witness  locked  up  the 
house  and  gave  the  keys  to  the  defendant,  and  walked  Tfith  him 
part  of  the  way  to  the  plaintiffs'  office,  when  the  defendant  left  to 
go  and  get  the  money,  but  did  not  come  to  the  office,  nor  did  the 
witness  see  him  afterward,  nor  was  the  money  ever  paid,  although 
the  keys  were  sent  to  the  plaintiffs'  office.  The  witness  did  not 
know  whether  the  defendant  was  present  when  Thompson  an- 
nounced the  terms  of  sale ;  did  not  see  him  until  he  came  forward 
to  sign  the  agreement ;  and  did  not  recollect  whether  the  defendant 
rood  the  agreement  before  he  signed  it  although  he  had  the  oppor- 
Innity  of  doing  so.  The  plaintiffs  then  put  in  evidence  the  agree- 
ment, under  the  defendant's  objection. 


356  MASSACHUSETTS, 

ThompBon  ▼.  Kell7. 

*^  The  defendant  testified  that  he  read  the  advertisement  as  it 
appeared  in  the  newspapers,  and  went  to  the  sale;  that  he  did  not 
arrive  until  after  the  sale  had  commenced,  and  did  not  examine  the 
house,  and  did  not  hear  the  statement  that  there  were  no  hot  water 
fittings ;  that  he  bid  off  the  house  at  the  price  named  in  the  agree- 
ment, and  signed  the  pa})er  with  his  pencil,  the  papers  bping  held 
up  against  the  wall  by  McClellan ;  that  he  did  not  read  the  whole 
of  the  papers,  and  did  not  know  that  the  words  **  hot  and  ^  had  been 
erased  from  the  printed  advertisement,  which  was  pasted*  on  the  top 
of  the  papers  he  signed ;  that  he  walked  down  with  McClellan  and 
asked  him  for  the  keys,  that  he  might  look  at  the  house,  and  told 
him  if  the  house  was  all  right  he  would  come  up  in  an  hour  and 
pay  the  two  hundred  dollars;  that  he  did  look  at  the  house  and 
found  it  had  no  hot  water  fittings,  and  returned  the  keys  to  the 
plaintiffs'  office,  and  informed  them  that  he  should  not  take  the 
house.    This  closed  the  defense. 

^  McClellan  was  again  placed  upon  the  stand,  and  denied  that 
the  defendant  asked  him  for  the  keys,  or  that  he  said  he  would  look 
at  the  house  and  if  it  was  all  right  would  come  up  in  an  hour  and 
pay  the  two  hundred  dollars,  but  testified  that  he  gave  the  defendant 
the  keys  as  the  purchaser,  «and  that  what  the  defendant  said  when 
he  left  him  was,  that  he  would  come  up  in  the  course  of  an  hour 
and  pay  the  two  hundred  dollars.  On  cross-examination  the  witness 
testified  that  (Kelly  having  refused  to  comply  with  the  conditions 
of  the  sale)  the  plaintiffs  had  advertised  the  house  and  sold  it  on  the 
account  qf  Patrick  Kelly,  the  defendant,  at  which  sale  it  brought 
thirty  dollars  more  than  the  defendant  had  bid  for  it  at  the  time  of 
his  purchase.    This  was  all  the  evidence  in  the  case. 

**  Upon  these  facts  the  judge  ordered  a  verdict  pro  forma  for  the 
plaintifl^Sy  which  was  rendered,  and  by  request  of  the  parties  reported 
the  case  for  revision,  that  judgment  might  be  entered  upon  the  ver- 
dict or  a  new  trial  ordered,  as  the  supreme  judicial  court  should 
determine." 

C.  R.  TraiUy  for  plaintifi. 

L.  Child  d  L.  M.  Child,  for  defendant 

Wells,  J.  The  report  does  not  state  what  questions  were  in- 
tended to  be  presented  to  this  court    The  defendant  was  clearl? 
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entitled  to  go  to  the  jury  upon  the  testimony.  Bat  he  makes  no 
point  in  the  argument  here,  that  he  was  wrongly  deprived  of  that 
right  We  assnme,  therefore,  that  the  verdict  was  ordered  for  the 
plaintiffs  with  his  assent;  and  that  he  did  not  desire  to  argue  to  the 
jury  upon  the  force  of  the  testimony. 

We  cannot  undertake  to  decide  questions  of  bet  We  can  only 
take  the  testimony  as  reported,  giving  it  full  effect  so  £Eur  as  uncon- 
tradicted, and,  in  all  points  of  disagreement,  assuming  that  of  the 
defendant  to  be  true ;  and  i^  upon  the  testimony  so  considered, 
there  appears  to  be  a  prima  facie  case  for  the  plaintiff  to  which 
there  is  no  legal  defense  shown,  the  verdict  must  stand. 

No  question  is  made  upon  the  pleadings.  The  two  principal 
questions  presented  for  our  consideration  are:  1st  Whether  the 
action  can  be  maintained  in  the  names  of  the  plaintifls.  2d. 
Whether  the  mistake,  under  which  the  defendant  signed  the  memo- 
randum of  sale,  was  such  as  entitled  him  to  repudiate  the  purchase. 

1.  In  case  of  personal  property,  an  auctioneer,  employed  to  sell, 
may  ordinarily  maintain  an  action  for  the  price,  or  for  the  property 
itself:  Chit  Con.  (10th  Am.  ed.)  252 ;  1  Chit  PI.  (6th  ed.)  7, 8 ; 
Story  on  Agency,  §§  27, 107,  397 ;  Tyler  v.  Freeman^  3  Gush.  26L 
This  doctrine  stands  upon  the  right  of  the  auctioneer  to  receive, 
and  bis  responsibility  to  his  principal  fpr,  the  price  of  the  property 
sold,  and  his  lien  tiiereon  for  his  commissions ;  which  give  him  a 
special  property  in  the  goods  intrusted  to  him  for  sale,  and  an  in- 
terest in  the  proceeds.  In  case  of  real  estate,  he  can  have  no  such 
special  property,  and  would  not  ordinarily  be  held  entitled  to  receive 
the  price.  But  when  the  terms  of  his  employment,  and  of  the 
authorized  sale,  contemplate  the  payment  of  a  deposit  into  his 
hands  at  the  time  of  the  auction,  and  before  the  completion  of  the 
sale  by  the  delivery  of  the  deed,  he  stands,  in  relation  to  such  de- 
posit, in  the  same  position  as  he  does  to  the  price  of  personal  prop- 
erty sold  and  delivered  by  him.  He  may  receive  and  receipt  for  the 
deposit;  his  lien  for  commissions  will  attach  to  it;  and  we  see  np 
reason  why  he  may  not  sue  for  it  in  his  own  name,  whenever  an 
action  for  the  dei>08it^  separate  from  the  other  purchase-money,  may 
become  necessary. 

In  this  case,  if  there  was  an  effectual  sale,  the  amount  of  the  de- 
posit due,  by  its  terms,  not  having  been  paid  at  the  time,  there  is 
an  implied  promise  to  pay  it  That  promise  inures  to  the  benefit 
of  the  party  legally  entitled.to  receive  the  deposit    It  is  not  merged 
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in  the  written  agreement^  because  that  writing  clearly  excludes  it 
as  a  matter  already  otherwise  provided  for.  There  is  also  a  subse- 
quent express  promise  to  pay  the  amount^  cfoupled  only  with  the 
condition  ^*  if  the  house  is  all  righf  The  defendant  does  not  deny 
that  the  house  was  '^aU  right^'^  except  in  the  particular  upon  which 
he  seeks  to  defeat  the  entire  sale. 

The  memorandum  is  sufficient  to  take  the  case  out  of  the  statute 
of  frauds. 

The  plaintiflb,  it  is  true^  are  not  parties  to  the  written  instrument 
But  they  do  not  sue,  and  it  is  not  necessary  that  they  should  sue, 
upon  the  writing.  The  obligations  in  relation  to  tiie  deposit  are 
outside  of  that,  and  are  so  recognized  by  the  writing  itseUl 

%.  The  mistake,  for  which  the  defendant  seeks  to  avoid  the  con- 
tract of  sale,  was  not  occasioned  by  any  fault  of  the  phuntifb.  It 
did  not  aflfect  the  identity  of  the  property  which  was  tiie  subject  of 
the  sale.  The  error  in  tiie  advertisement  does  not  appear  to  have 
been  otherwise  than  in  good  fisdth,  and  was  corrected  and  explained 
when  the  property  was  ofTered  for  bids.  The  defendant,  without 
previously  examining  the  property,  and  not  having  been  present  at 
the  opening  of  the  sale,  when  statements  and  explanations  in  rela- 
tion to  the  property  offered  might  reasonably  be  expected  to  be 
made,  took  no  precaution  to  inquire,  but  relied  wholly  upon  the 
published  advertisements.  He  contented  himself  with  reading  a 
part  only  of  the  memorandum  which  was  placed  before  him  for 
signature,  and  which  exhibited  the  modification  in  the  description 
of  the  property,  by  an  erasure  of  ''hot  and''  from  the  printed 
advertisement  attached.  It  does  not  appear  that  the  plaintiffi,  or 
Oarrett,  in  any  way  conducted  so  as  to  mislead  him,  or  induce  him 
to  forego  scrutiny  or  inquiry ;  nor  that  either  of  them  knew,  or  had 
reason  to  suppose,  that  he  was  thus  misled,  or  that  he  was  not 
present  when  the  alteration  of  the  advertisement  was  explained 
Upon  his  own  statement,  we  do  not  think  he  makes  such  a  case  of 
mistake  as  entitles  him  to  be  released  ftom  his  contract. 

Judgment  on  the  verdict. 
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OmMhtUpnai  km — fMOMry  of  iubiequenily  imposed  dnHif  im  s&$6i  9f 

6<m$raei. 

The  act  of  congnw  of  1864,  ehapter  VtZ,  ieetlon  94,  which  anthoriies  penou 
who  before  its  enactment  had  made  contiacts  without  other  proTiaion  therein 
for  the  payment  of  duties  aubseqaentlj  imposed  on  articles  to  be  delivered 
under  them,  to  recover  from  the  purchaser  a  sum  equivalent  to  the  duties 
so  imposed  if  the  same  had  not  been  previouslj  paid  hj  him,  is  constitu- 
tional ;  and  such  sum  maj  be  sued  for  and  recovered  in  either  a  federal  or 
State  court. 

This  was  an  action  to  recover  a  sum  paid  as  duties  upon  woolen 
goods  under  United  States  statutes  of  1864,  chapter  173,  section  97. 

On  the  25th  of  June,  1864,  the  plaintiff  by  a  written  contract  sold 
to  defendant,  for  a  price  stated,  a  large  quantity  of  army  cloth  and 
army  blankets,  to  be  delivered  in  equal  monthly  lots,  during  six 
months,  beginning  August  1,  1864.  The  goods  were  delivered 
according  to  the  contract.  The  plaintiff  procured  the  cloth  and 
blankets  from  the  manufacturers,  under  a  contract  made  June  16 
and  June  23, 1864.  The  manufacturers  paid  to  the  United  Statef 
the  additional  duty  imposed  on  the  cloth  by  the  above  act  of  1864^ 
and  brought  suit  against  the  plaintiff  for  the  amount  which  is  stiU 
pending.  The  additional  duty  on  the  blankets  was  paid  by  the 
manufacturer  and  the  amount  reftinded  to  him  by  the  plaintiff. 

^^  The  plaintiffs,  from  time  to  time,  as  goods  were  delivered  under 
their  contracts,  rendered  bills  to  the  defendants  wherein  the  goods 
were  charged  at  the  prices  stipulated  in  the  contracts,  without 
adding  thereto  the  amount  of  the  additional  duty;  the  defendants 
made  payments  from  time  to  time,  on  account  of  the  goods  so 
delivered;  and  the  plaintiffs  made  no  claim  that  they  were  entitled 
to  any  additional  sum  by  reason  of  said  increased  duty,  until  after 
the  passage  of  the  act  of  congress  and  the  delivery  of  the  good&  On 
June  24, 1865,  upon  receipt  of  a  partial  payment  by  the  plaintiflb, 
they  addressed  to  the  defendants  a  letter,  which  was  duly  received 
by  the  defendants,''  the  material  part  of  which  was  as  follows :  ^^  In 
order  that  you  may  not  forget  the  matter,  or  lose  opportunity  for 
«>neoting  of  the  government,  we  inclose  copies  of  the  collector^! 
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certificates  of  the  amount  of  extra  tax  paid  on  the  infantry  cloths 
deliyered  yon  under  the  old  contract  of  June  25thy  and  which  is  pay- 
able by  you.  We  charged  you  the  amount  in  account  There  is 
also  a  similar  claim  for  tax  on  the  blankets;  but  we  have  not  yet 
received  the  collector's  certificates."  ^^  Thereafter,  payments  were 
made,  from  time  to  time,  by  the  defendants,  and  a  correspondence 
was  carried  on  between  the  parties  as  to  their  mutual  claims,  wherein 
the  plaintiff  claimed  the  amount  of  the  extra  tax.  On  or  about 
April  12, 1866,  a  settlement  was  made  by  correspondence,  in  which 
the  goods  were  paid  for  by  the  defendants  at  the  stipulated  prices, 
leaving  the  claim  for  the  amount  of  the  extra  tax  for  future 
adjustment. 

''The  defendants,  before  such  claims  had  been  made  upon  tiiem 
by  the  plaintiffs,  had  contracted  to  furnish  clothing  to  the  United 
States,  to  be  manufactured  from  the  cloth,  with  other  materials, 
and  had  manufactured  and  delivered  such  clothing;  had  sold  and 
delivered  the  blankets  to  the  United  States,  and  rendered  bills 
therefor,  without  adding  to  the  price  thereof  the  amount  of  the 
additional  duty,  and  without  any  stipulation  in  regard  to  the  pay- 
ment or  re-imbursement  thereof;  and  the  United  States  never 
re-imbursed  the  same,  and  denied  any  obligation  to  do  so.  The 
plaintiffs  knew,  at  tiie  time  they  entered  into  the  written  contracts 
with  the  defendants,  that  the  goods  contracted  for  were  intended  to 
be  sold  by  the  defendants  to  the  United  States,  and  delivered  a  por- 
tion of  them  to  the  agents  of  the  United  State&  The  contracts 
between  the  defendants  and  the  United  States  were  dated  after  the 
passage  of  the  act  imposing  an  additional  duty,  which  was  one  of 
the  grounds  of  defense  set  up  by  the  United  States  against  liability 
to  re-imburse  said  duty;  but  all  the  details  of  the  contracts  were 
fully  and  precisely  a^preed  upon  before  the  passage  of  the  act** 
''The  bill  on  which  the  act  of  congress  was  based  was  reported  to 
the  house  of  representatives  from  the  committee  of  ways  and  means, 
and  ordered  to  be  printed,  April  14, 1864;  contained  in  its  original 
draft  the  provision  imposing  upon  woolen  manufactures  an  addi- 
tional duty;  was  daily  tinder  consideration,  section  by  section, 
ttom  April  19  to  April  28,  when  it  passed  the  house;  the  debates 
on  it  were  printed  each  week  in  the  Congressional  Olobe;  and  section 
97,  under  the  provisions  of  which  this  suit  was  brought,  was  offered 
and  adopted  April  27.  The  bill  was  thereafter  pending  in  the  sen- 
ate until  June  30,  when  it  became  a  law ;  and,  during  the  time  the 
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bill  was  pending,  the  conntry  was  in  a  state  of  war,  and  it  waa 
well  known  that  the  nieoessities  of  the  gorenunent  were  verj 
urgent*' 

W.  0.  Russea,  for  plaintiffs. 

D.  Foster  dt  0,  W.  Baldwin^  for  defendants. 

Obax,  J.  The  congress  of  the  United  States,  in  exercising  the 
power,  conferred  by  the  constitution,  '^to  laj  and  collect  taxes^ 
duties,  imposts  and  excises,  to  pay  the  debts  and  provide  for  the 
conunon  defense  and  general  welfEure  of  the  United  States,"  and  to 
make  all  necessary  and  proper  laws  for  carrying  this  power  into 
execution,  may  tax  goods  to  be  manufactured  and  sold,  at  any  stage 
of  their  manufacture  or  sale,  and  may  determine  whether  the  tax 
upon  goods  sold  shall  be  borne  and  paid  by  the  seller  or  the  buyer. 
The  parties  may  by  agreement  decide  as  between  themselves  which 
shall  bear  the  tax ;  but  no  agreement  of  parties,  whether  made 
before  or  after  the  passage  of  a  tax  act,  can  exempt  property  from 
taxation  according  to  the  laws  in  force  when  the  property  reaches 
that  stage  at  which  it  is  declared  by  those  laws  to  be  taxable.  It  is 
within  the  province  of  the  legislature  to  determine,  not  only  which 
party  shall  pay  the  amount  of  the  tax  to  the  government,  but  upon 
whom  the  burden  shall  finally  rest,  and  also,  for  greater  certainty 
and  convenience  in  the  collection  of  the  tax,  to  provide  that  the 
amount  of  the  tax  shall  be  paid  by  one  party  to  the  government 
and  recovered  by  him  firom  the  other  party,  or  deducted  upon  a 
final  settlement  with  him. 

Examples  of  such  legislation  are  to  be  found  in  the  provisions 
inserted  in  the  tax  acts  of  Massachusetts  from  an  early  period,  tax- 
ing real  estate  either  to  the  landlord  or  the  tenant,  and  giving  to 
the  one  who  actually  pays  the  amount  of  the  tax  the  right  to 
recover  the  same,  or  a  certain  portion  thereof,  from  the  other ;  and 
in  that  section  of  the  internal  revenue  act  of  the  United  States 
(the  validity  of  which  has  been  judicially  established),  requiring 
certain  corporations  to  pay  a  duty  on  their  bonds,  and  authorizing 
them  to  deduct  the  amount  thereof  in  accounting  with  their  bond- 
holders, and  thus  making  the  corporations  the  agents  of  the 
government  for  enforcing  and  collecting  the  duty.  Derumple  v. 
Clarhy  Quincy,  38  and  notes ;  Rev.  Stats.,  ch.  7,  §§  7,  8 ;  Gten.  Stats., 
Vol.— in.  46 
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dL  11,  §§  8,  9;  XT.  S.  Stats.  1864,  ch.  173,  §  122;  13  17.  S.  Stats,  at 
Large,  284;  HaigU  v.  Railroad  Co^  6  Wal.  15;  Ck^tm  v.  Phila- 
ddphia  and  Beading  Railroad  Co,y  54  Penn.  St  356. 

The  English  statute  of  43  Geo.  Ill,  chapter  81,  which  imposed  an 
additional  duty  on  spirits  distilled  on  and  after  the  5th  of  July,  1803, 
contained  a  section  reciting  that  contracts  for  the  sale  or  delivery 
of  articles  or  commodities  thus  subjected  to  additional  duties  might 
have  been  made,  having  no  reference  to  such  additional  duties; 
and  enacting  that  all  persons  who  had  made  any  such  contracts 
should  be  authorized  and  empowered  *^  to  add  so  much  money  as 
will  be  equivalent  to  the  said  additional  duties,  respectively,  to  the 
price  of  such  articles  or  commodities.'^  By  a  contract  made  six 
weeks  before  the  passage  of  the  act,  a  distiller  agreed  to  supply  a 
merchant  with  a  certain  quantity  of  spirits,  to  be  shipped  at  Leith, 
at  a  certain  price  per  gallon,  payable  in  three  months  from  the  time 
of  shipment^  and  also  agreed  to  be  on  the  lookout  for  a  vessel,  but 
the  custom  was  for  the  purchaser  to  send  a  vessel  to  take  the  spirits 
on  board.  No  vessel  could  be  found  at  Leith  until  after  the  pas- 
sage of  the  act  It  was  held  by  the  house  of  lords,  under  the 
advioe  of  Lords  Eldon  and  Bedesdale,  that  the  seller  was  entitled  to 
charge  the  purchaser  with  the  additional  duty,  making  the  price 
one-third  higher  than  that  which  had  been  agreed.  Haig  v. 
Napier^  1  Dow,  255.  That  case  goes  farther  than  is  necessary  to 
maintain  this  action. 

By  the  internal  revenue  act  of  1864,  chapter  173,  section  94,  an 
ad  valorem  duty  is  imposed  on  all  cloth  or  textile  fabrics  of  wool, 
cotton  or  other  materials;  and  by  section  97  it  is  provided  that 
^  every  person,  firm  or  corporation,  who  shall  have  made  any  con- 
tract prior  to  the  passage  of  this  act,  and  without  other  provision 
therein  for  the  payment  of  duties,  imposed  by  law  enacted  subse- 
quent thereto,  upon  articles  to  be  delivered  under  such  contract,  is 
hereby  authorized  and  empowered  to  add  to  the  price  thereof  so 
much  money  as  will  be  equivalent  to  the  duty  so  subsequently 
imposed  on  said  articles,  and  not  previously  paid  by  the  vendee, 
and  shall  be  entitled  by  virtue  hereof  to  be  paid,  and  to  sue  for 
and  recover  the  same  accordingly."  13  IT.  S.  Stats,  at  Large,  269- 
273. 

The  duty,  the  amount  of  which  the  plaintifb  seek  to  recover  in 
tlds  case,  is  upon  woolen  goods,  and  has  been  paid  to  the  gov* 
emment  by  the  manufacturer  of  the  goods,  as  required  by  the  inter 
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nal  revenue  act  The  plaintifb  have  themselTes  paid  the  amount 
of  the  duty  on  part  of  these  goods,  and  appear  on  the  fiEU^ts  ag^reed, 
and  are  not  denied  by  the  defendants  to  be  liable  to  pay  it  on  the 
other  part  to  the  manufiu^turer.  The  goods  on  which  it  was  pay* 
able  and  paid  have  since  been  delivered  by  the  plaintifb  and  received 
by  the  defendants,  under  a  contract  of  sale  made  between  them 
before  the  passage  of  the  act,  and  in  the  same  shape  in  which  the 
goods  were  when  the  intj  was  imposed  and  paid. 

The  effect  of  the  act  of  congress,  as  applied  to  these  fiiots,  is,  that 
a  duty  shall  be  imposed  and  paid  on  all  goods  of  this  description 
mantdSEkctured  and  sold  after  the  passage  of  the  act  imposing  the 
tax ;  that  the  time  of  fixing  the  ultimate  liability  of  bearing  the 
burden  of  the  tax  so  paid  shall  be  on  the  delivery  which  completes 
the  sale  and  passes  the  property ;  that  the  person  upon  whom  that 
burden  shall  rest  shall  be  the  buyer;  that,  for  the  convenience  and 
security  of  the  government^  the  amount  of  the  duty  shall  be  col- 
lected, in  the  first  instance,  from  the  manufiEicturer;  and  that>  after 
it  has  once  been  so  collected,  the  amount  thereof  may  be  recovered 
by  him,  and  by  any  subsequent  seller,'  from  the  person  to  whom 
eaof  solh  and  delivers  the  same  goods.  The  tax  is  made  to  fall 
uniformly  upon  the  buyer  in  all  cases;  and  the  act  imposing  it 
applies  only  to  sales  consummated  by  delivery  after  its  passage,  and, 
therefore,  is  not  open  to  the  objection  of  being  retrospective  in  its 
operation. 

The  duty  having  been  imposed  under  the  act  and  paid  by  the 
manufacturer,  and  never  paid  by  the  defendants,  and  the  goods 
having  been  delivered  by  the  plaintiffs  to  the  defendants,  and  re- 
ceived by  them  since  the  passage  of  the  act,  under  a  contract  of  sale 
previously  made  between  the  parties,  the  plaintiffs  have  the  rights 
by  the  terms  of  the  act,  to  recover  the  amount  thereof  from  the 
defendant  as  their  immediate  vendees,  without  regard  to  the  ques* 
tion  whether  the  plaintiffs  have  or  have  not  paid  it  themselves. 

The  contract  between  the  parties  containing  no  other  provision 
for  the  payment  of  the  duties,  the  fact  that,  for  some  weeks  before 
that  contract  was  made,  the  bill,  including  the  ninety-seventh  sec- 
tion, was  pending  in  congress,  and  published  in  the  newspapers,  has 
no  tendency  to  show  that  the  defendants  should  not  be  held  liable 
CO  the  plaintiff^  for  the  amount  of  the  duty,  in  accordance  with 
that  sectdon. 

There  is  no  ground  for  inferring  a  waiver  of  the  plaintiflb'  claim. 
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As  soon  as  the  act  was  passed,  the  defendants  were  bound  to  know 
that  they  were  liable  to  the  plaintifi  for  the  amount  of  these  duties. 
If  they  omitted  to  secure  re-imbursement  in  or  under  their  contracts 
with  other  parties,  it  is  their  own  fault;  and  neither  their  omission 
to  do  so,  nor  the  plaintiffs'  knowledge  of  those  contracts,  can  affect 
the  liability  of  the  defendants  to  the  plaintifis.  The  plaintifb  were 
not  required  to  add  the  amount  of  the  tax  to  each  inyoice  of  goods 
as  delivered ;  and  they  did  make  a  formal  claim  upon  the  defend- 
ants for  the  amount  of  the  duty  before  a  final  payment  and  settling 
of  the  accounts  between  the  parties 

The  claim  of  the  plaintiffs  is  not  for  a  penalty,  but  in  the  nature 
of  a  debt,  growing  out  of  the  dealings  between  the  parties,  and  the 
provisions  of  the  act  of  congress.  Dawson  v.  Linton^  5  B.  ft  Aid. 
521 ;  Foster  v.  Ley,  2  Bing.  (N.  0.)  269 ;  CerUral  Bridge  Co.  v. 
Abbott,  4  Gush.  474;  Met.  Con.  5,  8.  Congress  not  having  pre- 
scribed in  what  courts  the  remedy  therefor  should  be  pursued,  it 
may  be  sued  for  and  recovered  in  any  court,  State  or  national,  of 
appropriate  jurisdiction.  LaphamY.  Almy,  13  Allen,  301;  Crockery. 
Marine  National  Bank,  ante,  240,  and  authorities  cited;  Stevens  ▼. 
Savings  Bank,  ante,  109. 

Judgment  for  the  plaintiffs^ 


Palfbbt  y.  Gmr  of  Bobiov. 
(ioi]iMi.an.) 

Sevenue  stamp  eaoempt  from  taaoHon. 

United  States  internal  revenne  stamps  are  exempt  from  all  State  and  loeal 
taxation. 

This  was  an  action  to  recover  the  amount  of  a  tax  assessed  by 
the  defendant,  for  the  year  1867,  and  paid  by  the  plaintiff  under 
protest    The  following  were  the  agreed  facts : 

^^The  plaintiff  resides  in  Cambridge,  and  carries  on,  at  an  office 
hired  by  him  for  the  purpose  in  Boston,  the  business  of  selling  in- 
ternal revenue  stamps  procured  by  him  of  the  government  of  the 
United  States,  under  the  United  States  statutes  of  1864,  chapter 
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173^  section  161 ;  and  the  sum  of  money  sought  to  be  reooyered  was 
assessed  ujion  him  as  an  assessment  upon  his  stock  in  trade  in 
said  business  daring  said  year/' 

F.  W.  Palfrey,  for  plaintifll 

C.  H.  HiU,  for  defendant 

Wells,  J.  The  plaintiff  is  not  personally  subject  to  taxation  in 
Boston.  If  he  can  be  taxed  there  at  all,  it  is  only  by  yirtue  of  the 
special  authority  derived  from  the  first  clause  of  the  general  statutes^ 
chapter  11,  section  12.  The  tax,  in  such  case,  is  laid  upon  property ; 
which  is  regarded  as  having  its  location  where  the  business,  to 
which  it  is  incident,  is  carried  on,  and  where  the  owner  hires  or 
occupies  a  manufiEU^tory,  store,  shop  or  whar£ 

It  might  be  questioned  whether  an  oflSce,  occupied  for  the  sale  of 
internal  revenue  stamps,  comes  within  the  provisions  of  the  statute^ 
Huekins  v.  Boston^  4  Gush.  543.  But  the  plaintiff  does  not  take 
this  point  He  relies  entirely  upon  the  ground  that  he  is  a  qua9% 
oCicer  of  the  government  of  the  United  States ;  that  his  business  ia 
in  a  measure  a  service  rendered  to  that  government ;  that  the  tax 
is  a  burden  imposed  upon  that  business,  and  thus,  to  that  extent, 
an  obstruction  to  that  service. 

There  are  two  conclusive  answers  to  this  position.  One  is,  that 
the  plaintiff  does  not  hold  such  relations  to  the  general  government, 
either  personally  or  in  respect  to  his  business,  as  to  entitle  him  to 
the  exemption  he  claims.  The  cose  of  Melcher  v.  Boston,  9  Mete. 
73,  is  decisive  of  this  question.  The  other  is,  that  the  tax  is  not 
laid  upon  the  plaintiff,  either  personally  or  in  respect  to  his  busi- 
ness. It  is  not  governed  by  the  amount  of  business  he  may 
transact  It  does  not  depend  at  all  upon  the  fact  whether  he  may 
make  many  or  few  sales,  or  none  at  all.  The  tax  is  upon  the  prop* 
erty  in  his  possession  and  ownership,  held  for  the  purposes  of  busi* 
ness  at  the  place  where  the  tax  is  laid. 

The  property,  which  constituted  the  stock  in  trade  of  the  plain* 
tiff,  and  upon  which  the  tax  was  imposed,  consisted  entirely  of  in> 
temal  revenue  stamps.  These  are  instruments  of  the  general  gov* 
einment  for  the  performance  of  its  legitimate  functions.  They 
themselves  represent  the  tax  which  that  government  levies  upon 
tfad  business  of  the  community,  for  its  own  support    They  are  the 
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drafts  by  which  that  tax  is  reoeived  in  advance^  and  the  yoaohen 
by  which  its  payment  is  made  manifest  It  is  their  capacity  to 
answer  these  purposes  which  gives  them  yalue  as  property.  They 
have  no  value  otherwise.  We  think  it  clear,  therefore,  that,  an 
property,  they  are  exempt  from  all  State  and  local  taxation. 

The  defendants'  counsel  argues  that,  as  the  tax  is  upon  ^stook 
in  trade,"  the  revenue  stamps  are  not  thereby  subjected  to  any  tax 
directly.  But  we  do  not  understand  that  **  stock  in  trade  "  consti- 
tutes a  separate  subject  of  taxation,  independent  of  the  personal 
property  in  which  it  consists.  The  subjects  of  taxation  are 
enumerated  in  sections  3  and  4  of  the  same  chapter  of  the  statutes, 
and  section  12  relates  only  to  the  place  where  property  so  enumerated 
shall  be  held  liable  to  taxation.  The  term  **  stock  in  trade  ^  is  used 
for  convenience  of  description,  and  not  as,  in  itself,  a  distinct 
subject  of  taxation.  It  differs  essentially  from  the  term  ''capital 
stock''  when  applied  to  corporate  bodies.  The  decisions  in  r^;ard 
to  taxes  upon  corporate  capital  stock  do  not  apply  to  this  case. 

The  tax  in  this  case,  being  laid  wholly  upon  property  exempt 
firom  such  taxation,  is  illegal  and  void;  and  the  plaintiff  is  entitled 
to  recover  it  back. 

Judgment  for  the 


HSOKLB  T.  LUBTBY  AKD  WiFB,  appella&ti. 

(iailMe.8M.) 

JEFMoful  and  u^fe — UtMUif  of  u^fe  aijmrchoierof  tiolen  property. 

Where  goods  were  etolen  from  a  shop  and  8old»  bj  the  thief » to  a  wife.  In  the 
absence  of  her  hasband,  and  the  wife  converted  them  to  her  personal  nae  as 
artides  of  dress,  KM,  that  she»  as  well  as  the  husband,  was  liable  for  the 
goods. 

Action  in  tort  Morss,  an  employee  in  the  millinery  shop  of 
Heckle,  took  goods  of  the  value  of  t578  therefrom,  without  the 
authority  or  knowledge  of  the  owner,  and  sold  them  to  Mrs.  Lurvey, 
at  her  house,  in  Melrose,  in  the  absence  of  her  husband.  Heckle 
made  demand  of  the  goods  of  Mrs.  Lurvey  and  her  husband,  and 
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then  brought  ibis  aotion  agamet  husband  and  wife  jointly.  On  the 
trial  the  above  £Ebct8  appeared  in  evidence^  and  Mr.  Lurvey  far- 
ther testified  as  follows :  **  that  his  wife  had  no  business  of  her  own, 
and  never  had  had  any ;  that  she  acted  for  years  as  his  agent  in 
obtaining  most  of  the  provisions  for  his  fistmilyy  and  paid  for  them 
with  his  money^  and  always  acted  as  his  agent  in  getting  the  wear- 
ing apparel  for  herself  and  their  daughter;  that  all  of  those  goods 
charged  in  the  writ  which  came  into  her  possession  she  got  by  his 
order  and  direction;  and  that  she  obtained  them  for  wearing 
apparel  for  herself  and  their  daughter.'' 

The  Judge  gave  the  following  instruction:  ''That  this  aotion 
might  be  maintained  agamst  the  female  defendant  for  the  value  of 
the  articles  in  question^  if  they  were  stolen  by  Morss  from  the 
plaintiff,  and  were  delivered  to  the  possession  of  the  female  defend- 
anty  the  husband  not  being  present,  and  were  demanded  of  her  and 
her  husband  before  the  writ  was  served,  and  in  the  absence  of  any 
proof  that  they  had  passed  out  of  the  possession  and  control  of  the 
wife  at  the  time  of  the  demand,  even  if  the  husband  ordered  the 
wife  to  obtain  them  as  wearing  apparel  for  herself  and  daughter, 
and  the  articles  were  wearing  appareL'^  Verdict  for  plaintiff  and 
Mrs.  Lurvey  appealed. 

£.  W.  Osgood,  for  Mrs.  Lurvey. 

If.  B.  Bryant  dt  J.  B.  Lord,  for  plaintifll 

Ghaphaut,  0.  J.  1.  The  principle  is  well  settled,  that,  when  a 
thief  sells  chattels,  even  to  an  honest  purchaser,  no  title  passes,  and 
the  owner  may  maintain  an  action  for  the  property  without  a  pre- 
vious  demand.  Dame  v.  Baldwin,  8  Mass.  518 ;  Stanley  v.  Gaylord, 
1  Gush.  536 ;  Riley  v.  Boston  Water  Power  Co.,  11  id.  11 ;  CTwjh 
man  v.  Cole,  12  Oray,  141 ;  OUmore  v.  Newton,  9  Allen,  171. 

2.  There  is  no  legal  presumption  that  acts  done  by  a  wife  in  her 
husband's  absence  are  done  under  his  coercion  or  controL  Indeed, 
if  she,  in  his  absence,  does  a  criminal  act^  even  by  his  order  or  pro* 
curement,  her  coverture  wUl  be  no  defense.  GommonweaUh  v. 
Butler,  1  Allen,  4 ;  Commonwealth  v.  lieney,  13  id.  560. 

3.  For  her  torts  and  trespasses  during  coverture  the  action  must 
at  common  law  be  joint  against  them  both.  Bac.  Abr., ''  Baron  and 
Feme,  L.''    An  action  of  trover  may  be  maintained  against  them 
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jointly  for  the  conyersion  of  gooda.  Draper  y.  Fulkes,  Tely.  166^ 
and  Am.  notes;  Kejfworth  y.  Hitt^  3  B.  ft  Aid.  685. 

These  principles  are  decisiye  of  the  present  case.  The  goods  were 
stolen  by  Morss  from  the  plaintiff,  and  sold  to  the  wife  in  the  ab- 
sence of  the  husband.  She  conyerted  them  to  her  personal  nse  as 
articles  of  dress,  and  a  demand  by  the  plaintiff  was  onneoessaiy. 

The  instruction  excepted  to  applying  only  to  the  liability  of  the 

wife,  and  no  question  being  made  as  to  the  liability  of  the  husband^ 

we  haye  no  occasion  to  discuss  the  operation  of  our  recent  statutes 

upon  a  case  of  this  character. 

^ceeptums  ovemUkL 


MtEBB  y.  MEIlOtATH. 

(iailaM.888.) 

Ooniracts  made  an  the  LortFe  daif. 

A.  and  B.  made  a  trade  on  the  Lord's  daj,  whereby  A.  sold  B.  a  let  of  Jewaby 
and  B.  gave  in  exchange  a  coat.    A  few  dajB  after  B.  returned  the  Jewelry 
and  demanded  the  coat,  and»  on  refusal,  brought  action  to  recoyer  its  ybIw^ 
Held,  that  the  transaction  being  on  the  Lord's  day  was  illegal  and  that  the- 
plaintiff  could  not  recoyer. 

The  following  were  the  agreed  facts: 

'^  The  plaintiff  and  the  defendant^  on  the  Lord's  day,  made  a  trade^ 
whereby  the  plaintiff  sold  the  defendant  a  set  of  jewelry,  and  the 
plaintiff  sold  the  defendant  a  coat  of  the  yalue  of  (23,  which  the 
defendant  receiyed  in  part  exchange  for  the  jewelry.  A  few  days- 
afterward,  the  plaintiff,  declining  to  keep  the  jewelry,  returned 
it  to  the  defendant.  Afterward  the  plaintiff  requested  the  defend- 
ant to  pay  him  the  price  of  the  coat,  but  the  defendant  refhsed 
BO  to  do,  alleging  that  he  would  lose  more  than  the  price  of  tha 
coat  by  reason  of  the  plaintiff's  refusal  to  keep  the  jewelry.  There- 
upon the  plaintiff  brought  an  action  for  the  price  of  the  coat,, 
which  the  defendant  successfully  defended  on  the  ground  of  the 
illegality  of  the  contract  The  plaintiff  then  made  a  demand  upon 
the  defendant  for  the  coat,  which  was  still  in  the  defendant's  pos- 
session ;  but  the  defendant  refused  to  return  it,  and  now  retains  it. 
And  upon  such  refusal  this  action  is  brought  by  the  plaintiff  to 
coyer  the  yalue  of  the  coat" 
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F.  W.  KUtredge,  for  plaintiff. 
H.  W.  Bragffy  for  defendant. 

Wblls^  J.  That  oontracts  made  upon  the  Lord's  day  are  illegal ; 
that  no  action  based  npon  such  a  contract  can  be  maintained  in  a 
oonrt  of  law  or  equity^  either  to  enforce  its  obligations  or  to  secnre 
its  firuitSy  in  favor  of  either  party,  are  propositions  settled  beyond 
controversy.  But  such  contracts  are  not  altogether  inoperative. 
They  may  be  executed  by  the  parties,  and  then  the  same  principle 
of  public  policy  which  leads  courts  to  refuse  to  act,  when  called 
upon  to  enforce  them,  will  prevent  the  court  from  acting  to  relieve 
either  party  from  the  consequences  of  the  illegal  transaction.  This 
may  indirectly  give  effect  to  the  executed  illegal  contract  The 
purpose  of  the  rule  of  law,  however,  is  not  to  give  vah'dity  to  the 
transaction,  but  to  deprive  the  parties  of  all  right  to  have  either 
enforcement  of  or  relief  from  their  illegal  contracts.  In  such  cases, 
the  defense  of  illegality  prevails,  not  as  a  protection  to  the  defend- 
ant, but  as  a  disability  in  the  plaintiff. 

Upon  this  principle,  possession,  acquired  Arom  an  illegal  trans* 
action,  or  by  a  contract  fuUy  executed,  will  often  avail  the  party 
holding  it,  as  a  sufficient  title.  Neither  party  is  allowed  to  impeach 
its  validity  by  asserting  the  illegality  of  his  own  act  The  trans- 
action takes  effect  from  the  disability  of  the  parties  to  assert  any 
right  to  the  contrary.  The  court  does  not  give  it  effete,  but  simply 
refuses  its  aid  to  undo  what  the  parties  have  already  done.  Ohitty  on 
Cont  (10th  Am.  ed.)  732 ;  Johnson  v.  Willis.  7  Gray,  164 ;  King  v. 
Greeny  6  Allen,  139 ;  Worcester  v.  Eaton,  11  Mass.  368. 

The  plaintiff  relies  upon  certain  intimations  in  the  opinion  by 

which  the  decision  of  the  court  was  announced  in  the  case  of  Lddd 

V.  Rogers,  11  Allen,  209.    The  contract  was  there  held  to  be  illegal, 

so  that  no  action  could  be  maintained  for  the  price  of  a  horse  sold 

and  delivered  upon  the  Lord's  day.    It  was  also  held  that  no  implied 

assumpsit  for  the  value  of  the  horse  arose  from  the  fact  that  the 

defendant  afterward  retained  and  treated  the  horse  as  his  own* 

This  last  point  was  decided  upon  the  general  principles  applicable 

to  assumpsit,  and  not  on  any  ground  of  taint  fh>m  the  original 

illegality.    The  opinion  also  strongly  intimates  that  the  sale  was 

wholly  nugatory,  passed  no  property  and  gave  no  rights;  and  that 

the  plaintiff  might  have  maintained  trover  for  the  conversion  of  tae 

hone»  notwithstanding  the  sale  and  delivery. 
Vol.  IIL— 47 
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The  case  of  WiUiams  y.  Paul,  6  Bing.  653,  arose  upon  a  similai 
state  of  &uotB,  with  the  addition  of  a  subsequent  promise  to  pay. 
The  court  held  that  the  yalue  of  the  property — not  the  price  agreed 
for  on  Sunday — might  be  recoyered  upon  qtianiufn  meruit. 

There  are  other  authorities  to  the  effect  that,  where  there  haa 
been  only  a  partial  execution  of  an  illegal  contract,  the  parly  who 
has  advanced  money  or  deUyered  property  under  it  may  reclaim  and 
recover  it  This  is  sometimes  put  upon  the  ground  that  it  is  better 
to  encourage  the  revocation  than  the  fulfillment  of  such  contracts; 
sometimes  upon  the  ground  of  a  difference  in  the  position  of  the 
parties  in  respect  to  the  illegaliiy  of  the  transaction,  )r  of  some  ad- 
vantage taken  or  fraud  committed  by  one  upon  the  other.  Upon 
this  latter  ground,  the  case  of  Adams  v.  Oay,  19  Yt  358,  appears 
to  have  been  placed.  In  that  case  there  had  been  an  exchange  of 
horses  on  Sunday.  The  whole  transaction  was  completed  on  that 
day.  One  of  the  parties,  being  cheated  in  the  trade,  undertook  to 
revoke,  and  was  allowed  to  recover,  not  on  the  ground  that  the 
whole  transaction  was  void  and  inoperative,  but  on  the  ground  ot 
fraud  in  the  other  party,  and  as  an  exception  to  the  general  rule. 
The  judgment  did  not  rest  upon  that  ground;  but  the  doctrine^ 
substantially  as  above  stated,  was  announced  by  the  court  as  the 
reason  for  refusing  to  allow  the  defendant,  after  argument  upon  ex- 
ceptions, an  opportunity  to  set  up  the  defense  of  illegality  under  the 
statute  of  another  State.  Ui>on  the  point  stated  in  Adams  y.  Oay 
that  an  action  lies  for  fraud  in  a  contract  void  for  illegaliiy,  the  de- 
cisions in  Massachusetts  are  clearly  to  the  contrary.  Bobeson  v. 
Frenchy  12  Mete.  24 ;  Way  v.  Foster,  1  Allen,  408 ;  Gregg  v.  Wyman, 
4  Gush.  322. 

It  is  a  question  undoubtedly  to  be  determined  by  the  court  upon 
considerations  of  public  policy.  But  those  considerations  must  be 
general,  and  not  such  merely  as  arise  out  of  the  facts  of  the  particu- 
lar case.  Where  the  payment  or  delivery  is  made  for  the  f utherance 
of  an  immoral  or  illegal  purpose,  the  court  will  not  help  the  guilty 
party  to  revoke,  although  another,  equally  guilty,  may  thereby  make 
an  undeserved  gain.  But.  where  the  illegality  consists  in  the  time 
or  mode  in  which  the  transaction  takes  place,  and  not  in  the  charac- 
ter of  the  transaction  itself,  the  court  will  undoubtedly  regard  the 
position  of  the  parties  in  respect  to  the  subject-matter.  Thus,  in 
the  case  of  ahorse  delivered  in  pursuance  of  an  illegal  contract  of 
hire  on  the  Jjord's  day,  although  the  owner  cannot  recover  upon  La 
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oontracty  and  can  haye  no  remedy  for  eioessiye  lue  or  injury  to  hia 
horse  while  in  the  possession  of  the  hirer^  yet  he  is  not  deprived  of 
his  title  to  the  horse,  and  he  may  at  any  time  retake  possession  and 
thus  be  restored  to  all  his  rights.  The  fact  of  an  illegal  bailment 
or  doliyeryy  without  any  purpose  to  pass  the  title,  will  not  enable  the 
party  receiving  the  property  to  convert  it  to  his  own  use,  or  with- 
hold it  from  the  owner,  without  any  legal  liability  therefor.  Dwight 
V.  Brewster,  1  Pick.  50,  55. 

In  case  of  a  contract  of  sale  not  executed  by  payment  of  the  con- 
sideration, when  the  contract  remains  executory  on  one  side,  the 
law  which  declares  the  executory  part  of  the  contract  void  might 
well  regard  the  partial  execution  ineffectual.  It  is  not  necessary, 
however,  to  decide  the  point,  inasmuch  as  in  the  present  case  the 
contract  was  completely  execufced  on  both  sides,  the  parties  are  in 
pari  delicto,  and,  by  refusing  to  aid  either  party  in  the  attempt  to 
restore  himself  to  his  former  position,  we  leave  him  in  the  condition 
in  which  he  has  placed  himself  by  his  own  illegal  conduct  That» 
as  we  understand  it^  is  the  aim  of  the  courts  in  applying  the  gen- 
eral rule  upon  this  subject 

The  plaintiff  contends  that  the  rule  does  not  apply,  because  he 
does  not .  seek  to  enforce  any  rights  which  depend  at  all  upon  the 
illegal  transaction ;  that  both  the  legal  title  which  he  asserts,  and 
the  proof  by  whi^h  he  maintains  that  title,  not  only  omit  to  disclose, 
but  utterly  disregard  the  unlawful  sale;  whereas  it  is  the  defendant 
who  is  obliged  to  set  up  the  illegal  conduct  of  himself  and  the 
plaintiff  alike,  in  order  to  justify  his  retention  of  the  plaintiff's 
property.  But  the  illegality  lies  directly  in  the  course  of  events 
which  placed  the  property  in  the  hands  of  the  defendant,  and  made 
it  necessary  for  the  plaintiff  to  resort  to  this  suit  to  regain  it  It  is 
inseparably  connected  with  the  origin  of  the  cause  of  action,  and 
it  is  immaterial  which  party  discloses  it  to  the  court  Chegg  v.  Wgrnan, 
4  Cush.  322 ;  Duffy  v.  Gorman,  10  id.  45.  The  ends  of  justice 
are  found  to  be  best  secured  by  permitting  it  to  be  thus  administered 
upon  one  of  two  offending  parties  at  the  instigation  of  the  other. 

The  decision  of  the  superior  court  is  accordingly  afl&rmed. 

Judgment  for  the  defendant. 

NoTB.— At  oommon  law,  with  the  exoeptlon  of  being  ^cKm  DomMcm  non  mtSurUH^ 
eus,"  Sunday  differed  from  no  other  day  of  the  week,  and  all  biulneae  traneaotlona  on 
that  day  WBSTalld.  Bex  t.  Brothertion,  Stra.  708;  JtfoclcaZ^s  Com  0  Bep.  Wb;  Oro.  Jae. 
no,  ITofte  T.  The  Hundred  of  SUke^  Id.  406;  Drury  t.  Defontalne,  1  Taunt.  ISl; 
Jfirvitt  T.  XfOKe,  81  Barb.  4L   But  no  Judicial  act  oould  be  done.   Aoon  t.  Btoohm,  1 W. 
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nto  dlsouMdon  of  the  limitation  on  Judicial  action  on  Sunday,  see  HiOer  t.  EngUtht 
i  Stiobh.  486.  In  Story  t.  £ZUot,  8  Cow.  87*  an  award  made  on  Sunday  waa  held  7oid« 
being  a  Judicial  act. . 

Moet  of  the  Statea  haTe  atatutea  regulating  the  aubject  of  work  on  Sunday*  embody- 
Ingi  aome  literally  and  otherB  Tlrtually,  the  language  of  the  atatute  of  98  Oar.  8,  chapter  7« 
aeotlon  1,  which  reada  aa  f  oUowa :  **  No  tradeaman,  artlllcer,  workman,  laborer  or  other 
peraon  whataoever,  ahall  do  or  ezerclae  any  worldly  labor,  bualneaa  or  work  of  their 
ordinary  calling  upon  the  Lord*a  day,  or  any  part  thereof,  worka  of  neceaatty  and  charity 
only  excepted.*'  Under  thia  statute  it  waa  decided  that  a  aale  of  gooda  on  Sunday, 
which  waa  not  in  the  ordinary  calling  of  the  vendor,  waa  valid,  and  the  price  could  be 
racovered.  Dniry  v.  Defontalnet  1  Taunt.  VSL  In  FtntuU  t.  /{idler,  6  B;  ft  C  406,  the 
aale  of  a  horae  on  Sunday  waa  held  void  and  the  warranty  inoperative.  See,  alao,  Bex 
V.  JnhabUcmU of  Whttruuli,  7 B.  & C. 606;  Securf  v.  Jtforvtm,  4  M.  &  W.  270;  WaiUm  v. 
OavtOt  16  Q.  B.  48 ;  Begrbte  v.  Levi,  1  Gromp.  &  J.  180,  in  each  of  which  it  waa  held  that 
the  atatute  only  prohibited  labor,  bualneaa  or  work  done  in  the  courae  of  a  man*a  ordi- 
nary calling.  Contracta  executed  on  Sunday  have  oeen  held  void  in  the  following 
oaaea:  HUUm  v.  HouffiUoti^  8ft  Me.  148:  HflZ  v.  Shenooodj  8  Wia. 818;  2biole  v.  Larrabee^ 
86  Me.  464;  State  v.  lAcpur,  88  id.  680;  Naaon  v.  D^iamore,  84  id.  801 ;  Lyon  v.  SCronff,  8 
Yt.  8U>;  lAwSoy  v.  WMppU,  18  id.  970;  Adams  v.  Qay^  10  id.  868;  State  Bank  v.  27lomp- 
mmt  48  N.  H.  860;  AUen  v.  Demtng,  14  id.  188;  Kepner  v.  feeder,  6  Watta, 88L  A  dilfeiw 
ent  rule  waa  laid  down  in  Maaaaohuaetta  in  the  caae  of  (Teer  v.  Putnam,  10  Maaa.  812,  but 
that  caae  haa  been  overruled  aince.  Pattee  v.  Qredy^  18  Mete.  284,  wherein  a  bond,  exe- 
cuted on  Sunday,  waa  held  illegal.  The  aame  waa  alao  held  in  Ftace  v.  Jtfetu^,  8  Watta 
ft  Serg.  444.  In  Maasachuaetta,  a  will  executed  on  Sunday  ia  valid.  Bennett  v.  Brooto, 
f  Allen,  118.  A  aale  or  trade  of  horaea  on  Sunday  ia  Illegal,  and  no  action  will  lie  on 
the  warranty  or  for  deceit.  Lyon  v.  Strong,  6  Y t.  818 ;  Bobuon  v.  French,  18  Mete.  84 ; 
Uwjihy  V.  Stmpmm,  14  B.  Men.  410;  Northrup  v.  Foot,  14  Wend.  848;  O'Donnel  v.  Swee- 
ney, 6  Ala.  467 ;  ^datne  v.  HomiO,  8  Doug.  78;  but  aee  AOams  v.  Qray,  10  Yt.  866,  and 
MiBler  v.  RoeaeUr,  4  B.  D.  Smith,  884.  A  clerk  in  an  attomey*a  office  waa  not  allowed  to 
recover  of  hia  principal  for  extra  aervlcea  performed  on  Sunday.  WatU  t.  VanNen,  I 
TCiU  76.  The  Maaaaohuaetta  oourta,  while  holding  notea  made  and  delivered  on  Sun- 
day to  be  invalid,  alao  hold  that  a  note  dated  on  Sunday,  but  made  and  delivered  on 
a  aecular  day,  ia  binding.   Stacy  v.  Kemp,  07  Maaa.  166. 

In  New  York  a  contract  for  the  publication  of  an  advertiaement  in  a  Sunday  newa- 
paper  waa  held  void.  Smitth  v.  WUooz,  10  Barb.  681 ;  84  N.  Y.  868.  But  auch  contracta 
were  legalized  by  the  legialature  in  187L  In  thia  State,  private  contracta,  aa  a  private 
aale  of  chattels,  are  held  valid.  BoynUm  v.  Page,  18  Wend.  486 ;  IfiOer  v.  Boessler,  4  B. 
D.  Smith,  284 ;  Greefibwrg  v.  WOUame,  0  Abb.  206.  So  a  compromiae  of  a  auit  on  Sunday 
la  good.  Shank  v.STioefnalcer,  18  N.  Y.  480;  Iforrisv.Oane,  4  Ch.  Sent  6.  InJtfetTtttv. 
Earle,  81  Barb.  88,  a  contract  for  tranaportation  of  property  made,  and  the  property 
delivered  on  Sunday,  waa  held  valid.  A  contract  for  the  hire  of  a  horae  and  carriaga^ 
made  with  the  knowledge  that  they  were  to  beuaed  for  illegal  traveling  on  Sunday,  la 
bad,  and  the  owner  cannot  recover  thereon,  though  he  can  for  injury  to  the  propeity. 
Jfcdine  v.  Doherty,  46  Barb.  60. 

The  aubaequent  ratiflcation  of  a  contract  made  on  Sunday  rendera  it  valid.  Sor^ 
geami  v.  BuUe,  21  Yt.  00;  Sumner  t.  Jones,  24 id. 817;  Johnarm  v.  IFXZUs,  7  Gray,  184.— Bi[F 
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(iaillaM.8nK.) 
Enfordng  pmymeiU  nf  lott  bOL 

A  iMuik  disooantad  a  diaf t  on  the  faith  of  a  letter  of  credit  from  the  drawee, 
and  the  draft  was  onayoidablj  loet  in  the  oonree  of  tnumniflaion  to  the 
spedal  indorsee  of  the  bank.  SM,  that  the  bank  ooold  recover  of  the 
drawee  in  eqaitj,  on  ofibring  indemnity  against  the  draft. 

Bill  in  equity  to  reooyer  for  a  lost  draft  from  the  drawee.  The 
plaintifb  discounted  several  drafts  drawn  on  the  defendants  by 
James  T.  Paterson,  on  the  fiuth  of  a  letter  of  credit  firom  defend- 
antsy  dated  February  6, 1868,  ^  whereby  the  defendants  agreed  to 
honor  drafts  drawn  on  them  by  James  T.  Paterson,  at  that  time  of 
Sayannahy  to  the  amount  of  (5,000  per  month,  at  sight  or  on  time.** 
The  plaintifb,  after  discounting  two  of  the  drafts,  dated  respectiyely 
April  9  and  April  28  (the  first  at  sight,  the  second  at  thirty  days), 
indorsed  them  specially  to  the  Fourth  National  Bank  of  New  York 
and  mailed  them  to  the  indorsees;  but  they  never  reached  their 
dest.aation,  halving  been  lost,  stolen  or  destroyed  in  the  course  of 
transmission.  Paterson,  the  drawer,  died  May  16, 1868,  and  after- 
ward (May  22)  the  plaintiff  obtained  of  Boher,  the  attorney  of 
Pivterson  during  his  life-time,  duplicates  of  the  lost  drafts,  and  sent 
them  to  the  Fourth  National  Bank  of  New  York,  by  whom  they 
were  sent  to  a  bank  in  Boston,  and  by  the  latter  presented  for  pay- 
ment, which  was  refused  by  the  defendants.  The  plaintiffs  offered, 
in  the  bill,  such  indemnity  as  the  court  might  prescribe  against  the 
drafts.  On  a  demurrer  by  the  defendants,  for  want  of  equity,  Ahe8| 
J.,  reserved  the  case. 

H.  C.  ffutchins,  for  defendants: 

1.  Defendants'  letter  of  credit  did  not  amount  to  an  acceptance 
of  these  drafts.  1  Pars,  on  Notes  and  Bills,  296;  Banorges  v.  Havey^ 
b  Mass.  11 ;  Siorer  v.  LogaUy  9  id.  55 ;  Carnegie  v.  Morrison,  2  Meta 
881 ;  Coolidge  v.  Payson,  2  Wheat.  75 ;  Boyce  v.  Edwards,  4  Pet 
111,  and  others. 

2.  The  defendants  are  only  liable  for  drafts  actually  presented  in 
the  original  form.  Story  on  Bills,  448 ;  Th^ttle  v.  Standish,  4  Allen, 
481 ;  Hansard  v.  Robinson,  7  B.  ft  0.  90. 
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The  loss  of  the  drafts  was  the  plamtiffis*  misfortune,  and  they 
ought  not  to  be  allowed  to  impose  unnecessary  burdens  and  obliga- 
tions on  the  defendants  with  reference  to  the  drawer  and  his  estate. 

3.  The  remedy  of  the  plaintiffs  is  at  law — not  in  equity.  It  if 
not  a  case  for  giving  or  requiring  indemniiy,  because  the  drafts 
were  specially  indorsed,  and  the  defendants  are  not  liable  upon  lost 
drafts. 

F.  E.  Parker i  for  plaintiffs. 

OoLT,  J.  The  plaintiflb  seek  to  enforce  payment  of  certain  drafts^ 
drawn  by  Paterson  upon  the  defendants,  which,  by  their  letter  of 
credit  containing  an  express  promise  to  the  plaintiflis,  the  defend- 
ants were  bound  on  presentment  to  accept  and  pay.  The  drafts 
were  discounted  by  the  plaintifb,  sent  on  by  mail  for  acceptance, 
and  lost  in  course  of  transmission  without  fault  of  the  plaintifb. 
The  death  of  the  drawer  made  it  impossible  to  procure  duplicates. 
The  biU  offers  indemnity  such  as  the  court  may  order,  and  an  affi- 
davit of  loss  is  annexed. 

Considering  the  defendants'  letter  of  credit  as  a  promise  to  accept 
and  pay,  made  upon  the  commercial  condition  of  presentment  and 
snrrender  of  the  drafts,  a  case  is  stated,  where,  without  &ult,  the 
plaintiffs  have  been  deprived  of  the  power  to  comply  with  the  con- 
dition. And  a  majority  of  the  court  are  of  opinion  that  it  comes 
within  that  relief  which  courts  of  equity  administer  in  cases  where 
recovery  at  law  is  precluded  by  reason  of  the  loss  of  a  wiitten  instru- 
ment, to  the  possession  of  which  the  defendant  is,  by  the  terms  of 
his  contract,  entitled  upon  the  performance  of  his  promise. 

This  jurisdiction  in  equity  is  most  commonly  referred  to  the  head 
of  accident  And  an  accident,  when  arising  in  relation  to  contracts, 
has  been  defined,  in  the  sense  used  in  a  court  of  equity,  to  be  an 
occurrence  which  was  not  anticipated  by  the  parties  when  the  con- 
tract was  entered  into,  and  which  gives  an  undue  advantage  to  one 
of  them  over  the  other  in  a  court  of  law.  1  Story's  Eq.,  §§  79,  note, 
86,  87;  Hansard  v.  Robinson,  7  B.  &  0.  90;  East  India  Co.  v. 
Boddum,  9  Ves.  468 ;  Adams*  Eq.  166. 

The  contract  of  an  acceptor  of  a  bill  of  exchange  is,  that  he  will 
pay  upon  presentment  of  the  identical  bill.  He  has  the  right  to 
insist  upon  the  condition.  And  yet  the  power  of  a  court  of  equity 
to  compel  payment  without  it,  upon  suitable  indemnity,  is  w«ill 
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rooognized  in  England.  In  Davies  y.  Doddy  4  Price^  176,  a  remtdy 
was  afforded  against  an  accommodation  acceptor  of  a  lost  bOl,  to 
oompel  payment,  and  it  was  said  that  the  plaintiff's  equity  was 
founded  in  the  want  of  power  in  courts  of  law  to  regulate  the  security 
to  be  giyen  to  the  defendant  against  the  forthcoming  bilL  McCartrey 
V.  Ordhanif  2  Sim.  286,  was  a  bill  to  enforce  payment  of  the  defendant's 
acceptance,  brought  by  the  last  of  seyeral  indorsers.  It  contained 
ua  offer  of  indemnity  against  the  draft,  which  was  stolen  from  the 
mail  coach  in  the  course  of  its  transmission.  The  demurrer,  which 
was  for  want  of  equity  and  want  of  parties,  was  oyerruled ;  the  yice- 
chancellor  remarldng  that  the  objection  for  want  of  parties  would 
not  ayail,  because  the  acceptor,  bdng  primarily  liable,  by  paying  the 
bill  discharges  the  other  parties  from  all  liability.  In  Hansard  y. 
Bobinsatif  uH  supray  Lord  Tsntbbdsk  declared  that  the  plaintiff, 
though  he  could  not  preyail  in  law  against  the  acceptor  of  a  lost 
biU,  was  not  without  remedy,  for  he  could  enforce  payment  in 
equity.  Davis  y.  Dodd,  4  Taunt  602 ;  2  Pars,  on  Notes  and  Bills, 
297,  note ;  Story  on  Bills,  §  447. 

In  the  case  at  bar,  assuming  that  the  defendants'  letter  of  credit 
is  not,  under  the  decisions,  to  be  regarded  as  an  acceptance,  yet  it 
was  a  contract  with  the  plaintiffs  subject  to  precisely  similar  con- 
ditions, upon  the  strength  of  which  the  bank  discounted  the  draft 
in  question.  It  comes  fairly  within  the  principle  upon  which  relief 
h  i^orded,  and  cannot  in  this  respect  be  distinguished  from  an 
actual  acceptance.  Carnegie  y.  Morrisouy  2  Mete.  381.  If  the 
defendant  is  reasonably  indemnified  from  harm,  he  has  no  reason  in 
either  case  to  refuse  payment 

The  demurrer  in  this  case  cannot  be  sustained  on  the  ground  that 
there  is  adequate  relief  at  law.  Under  the  earlier  decisions  of  this 
court,  and  before  full  equity  powers  were  conferred,  it  was  held  that 
a  recoyery  at  law  might  be  had  upon  a  lost  note,  the  plaintiff  giying 
a  bond  of  indemnity.  It  is  not  clear,  eyen  under  the  pressure 
created  by  the  sense  of  injustice  which  would  ensue  to  the  plaintiff 
if  left  without  remedy  in  such  cases,  that  the  court  intended  to 
decide  that  a  recoyery  could  be  had  in  all  cases  against  an  indorser 
or  acceptor  upon  giying  a  simple  bond  of  indemnity.  There  is  now 
full  equity  jurisdiction ;  and,  since  the  late  case  of  Tuttle  y.  Stand- 
ishy  4  Allen,  482,  in  which  this  whole  subject  is  thoroughly  reviewed, 
it  can  no  longer  be  contended  that  a  recoyery  at  law  can  be  had 
against  an  acceptor  or  indorser,  upon  a  simple  bond  protecting  the 
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defendant  from  being  called  on  to  pay  a  second  time  to  a  bona  fide 
holder.  The  acceptor  of  a  bill  of  exchange  not  only  haa  a  right  to 
each  protection,  but  he  has  a  right  to  haye  the  bill  surrendered  to 
him  on  its  payment,  to  be  used  as  a  Toucher  in  his  settlement  with 
the  drawer. 

The  remedy  afforded  by  a  court  of  equity  in  such  cases  if  appro- 
priate and  complete.  Without  embarrassment  fh>m  the-  technical 
rules  which  control  the  administration  of  courts  of  law,  it  adapts  its 
decrees  and  process  to  the  circumstances  of  each  case  as  it  arises. 
In  all  cases  where,  by  the  accidental  loss  of  the  note  or  bill,  the 
plaintiff  cannot  comply  with  the  defendant's  right  under  his  con- 
tract to  haye  the  identical  instrument  surrendered,  and  it  is  within 
the  power  of  the  court  to  secure  the  defendant  fh>m  all  appreciable 
injury,  relief  will  be  decreed  to  the  plaintiff  in  equity,  upon  terms 
and  conditions  which  will  secure  and  protect  the  rights  of  alL  And 
it  can  make  no  difference  in  principle  whether  the  defendant's  con- 
tract is  an  acceptance  or  only  a  promise  to  accept 

It  is  urged  in  support  of  the  demurrer,  that  it  is  not  in  the  power 
of  the  court  so  to  frame  its  decree  as  to  leaye  the  defendants,  after 
payment,  in  as  good  condition  with  respect  to  their  claim  upon  the 
'Irawer  as  if  placed  in  possession  of  the  drafts;  that  the  burden  of 
establishing  the  claim  upon  a  third  party  without  Touchers  cannot 
be  imposed  upon  them  as  a  result  of  the  misfortune  of  the  plaintiflb. 
In  reply  to  this,  it  is  sufficient  that,  in  the  present  stage  of  the  case, 
it  does  not  appear  that  all  the  defendants'  rights  may  not  be  ftiUy 
secured.  That  will  depend  upon  future  developments.  It  may  be 
thown  at  the  hearing,  that  the  defendants  were  at  the  time,  or  haye 
since  been,  placed  in  funds  by  the  drawer  to  meet  these  drafbs.  The 
plaintiffs  may  produce  a  release  from  the  drawer,  or  his  present  legal 
representatives,  dispensing  with  the  production  of  them  as  Touchers 
in  settlement  with  the  estate.  Or  it  may  in  some  other  way  be  made 
k>  appear  that  a  bond  of  indemnity  with  the  usual  condition,  and 
the  farther  provision  that  no  cost,  expense  or  damage  shall  be 
'offered  by  the  defendants  in  their  relation  to  the  drawer  or  hit 
estate  by  reason  of  the  payment  of  the  drafts,  will  be  found  amply 
to  preserve  all  their  rights.  The  nature  of  the  security  to  be  required 
can  only  be  determined  upon  a  hearing  on  the  merits. 

It  is  further  contended  that,  if  the  plaintiffs  have  any  remedy,  it 
is  complete  at  law,  because  the  drafts  were  specially  indorsed.  If 
the  fact  were  as  urged,  it  would,  for  the  reasons  above  stated,  seem 
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4o.be  no  groand  for  exolading  equity  jarisdiction.    Bat»  as  we 

iinderstand  the  facts,  the  drafts  were  originally  indorsed  in  blank, 

and  were  only  restricted  by  the  plaintiffs'  indorsement    This  does 

not  preyent  tiiem  from  passing  by  deliyery,  because  any  holder  may 

fill  up  the  blank  indorsement  directly  to  himsel£    8mUh  v.  Clarh^ 

Peake,  225. 

Dmnwrrmr  mmruML 
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(iaillaM.988J 
Oorparation^wliing  on  *9tock  hdA  in  iruH — mandamu9, 

"Borne  of  the  stockholdera  of  a  manafaetnring  oompuij  transferred  400  shares 
to  G.»  to  be  held  by  him  "  for  the  benefit  of  the  corporation;"  and,  at  an 
election  of  officers,  C.  yoted  on  these  400  shares,  whereupon  the  election 
was  claimed  by  the  persons  haying  the  highest  number  of  yotes.  SM, 
that  a  mandamus  would  issue  to  compel  the  surrender  of  the  offices  to  the 
persons  haying  the  highest  number  of  yotes,  after  excluding  the  400. 

PsirriOK  for  a  writ  of  mandamus.  The  case  settles  the  rights 
-of  riyal  claimants  to  the  offices  of  the  American  Railway  Frog  Go. 
The  facts  are  found  in  the  report  of  Wells^  J.^  which  is  as  follows: 

'^This  was  a  petition  brought  in  the  name  of  the  American  Bail- 
way  Frog  Gompany  (a  corporation  duly  organized  under  the  laws 
of  this  commonwealth),  and  signed  ^American  Railway  Frog  Go., 
by  D.  N.  Pickering,  President,'  praying  this  court  to  issue  its  writ 
of  mandamus,  declaring  Otto  Ountz  to  haye  been  duly  elected  clerk 
of  said  corporation  and  of  its  board  of  directors,  Gharles  S.  Lincoln, 
Daniel  N.  Pickering,  Alonzo  Bridges,  Otto  Guntz,  Isaac  M.  Gate, 
James  Power  and  Edward  O.  Allen,  duly  elected  directors,  and 
Isaac  M.  Gate,  treasurer,  and  commanding  George  H.  Hood  and 
Aaron  N.  Glark  to  deliyer  to  Guntz,  clerk  as  aforesaid,  and  to  Gate, 
treasurer  as  aforesaid,  all  the  books  and  papers  of  the  corporation, 
respectiyely  held  by  said  Hood  and  Glark. 

'^A  rule  was  granted  to  show  cause  why  mandamus  should  not 
issue.  And  an  answer  was  put  in,  signed  by  John  A.  Hayen,  Moses 
M.  Bounds,  Aaron  N.  Glark  and  George  H.  Hood,  in  which  they 
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denied  that  the  matters  set  forth  in  the  petition  were  sufficient,  iok 
law,  to  entitle  the  parties  thereto  to  haye  or  maintain  a  writ  of 
mandamus;  denied,  also,  that  Pickering  was  president  of  the  corpo* 
ration,  and  authorized  to  present  the  petition  in  its  behalf;  alleg^dl 
that  400  shares,  mentioned  in  the  petition  as  belonging  to  the  cor* 
poration,  and  as  held  by  Clark  for  its  benefit,  and  upon  which,  there* 
fore,  the  petition  claimed  that  the  corporation  had  no  right  to  Yote^ 
belonged  to  Clark,  and  that  he  had  full  right  to  represent  and  vote 
upon  them;  admitted  that  Cuntz  and  Cate  demanded  from  Hood 
and  Clark  the  books  and  papers  of  the  corporation,  but  alleged  that 
Hood  and  Clark  held  them  as  officers  of  the  corporation ;  and  also 
alleged  that  the  corporation  was  a  private  corporation,  established 
for  pecuniary  gain,  and  not  charged  with  duties  of  a  public  nature, 
or  affecting  the  public  interest;  and  that,  for  the  above  reasons,  the 
prayer  of  the  petition  should  not  be  .granted. 

^^At  the  hearing  (it  having  been  agreed  that  the  same  effect 
should  be  given  to  said  hearing  as  if  it  was  upon  a  writ  issued  in 
the  alternative)  it  appeared  that  this  corporation  was  organized  in 
1866,  for  the  purpose  of  manufacturing  and  selling  railway-firogs, 
but  it  did  not  appear  that  it  had  done  any  business  in  manufacture 
ing  or  selling;  that  the  whole  number  of  shares  into  which  the  cap- 
ital stock  was  divided  was  2,000 ;  that  said  shares  were  issued  to 
various  parties,  and  among  others  to  Aaron  N.  Clark  (and  it  was 
not  disputed  that  all  the  stock  had  been  properly  issued  to  the 
original  stockholders) ;  that  400  shares  were  afterward  transferred 
by  different  stockholders,  from  shares  held  by  them,  to  Aaron  TS^ 
Clark,  to  hold  for  the  benefit  of  the  corporation ;  that  the  stock 
journal  and  stock  ledger  showed  that  some  of  these  shares  were- 
transferred  from  Aaron  N.  Clark  to  Aaron  N.  Clark,  treasurer,  and 
all  of  them  were,  by  said  journal  and  ledger,  charged  to  Clark  a* 
treasurer  of  the  corporation ;  that  by  the  by-laws  the  affairs  of  tho 
corporation  were  to  be  managed  by  a  board  of  directors,  consisting 
of  seven  persons,  to  be  chosen  at  the  annual  meeting;  that  one  of 
them  was  to  be  chosen  by  said  board  president  of  the  corporation  ; 
that  the  by-laws  did  not  provide  or  determine  what  number  or  in- 
terest  should  constitute  a  quorum  at  a  stockholders'  meeting;  that* 
u  cbrk  and  a  treasurer  of  the  corporation  were  also  to  be  chosen  at 
said  annual  meeting ;  that,  at  the  annual  meeting  held  in  Novem- 
bcr,  1867,  Daniel  N.  Pickering,  John  A.  Haven,  Moses  M.  Bounds^ 
Aaron  N.  Clark,  Ceorge  H.  Hood,  Alonzo  Bridges,  and  Edward  Q^ 
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AUen  were  chosen  direotorsy  Ctoorge  H.  Hood  clerk,  and  Aaron  N. 
Olark  treasurer  thereof;  that,  at  the  annual  meeting  held  Novem- 
ber 5, 1868,  it  was  unanimously  yoted  to  proceed  to  the  election  of 
a  clerk  for  the  ensuing  year  by  a  stock  vote,  Olark  voting  on  said 
shares  without  objection;  that  thereupon  a  stock  vote  was  taken 
for  clerk,  and  the  number  of  shares  voted  on  were  1933,  including 
the  400  above  mentioned,  held  by  Olark ;  that  of  these  1938  Otto 
Ountz  had  868,  and  Oeorge  H.  Hood  had  1066,  including  in  said 
last  number  the  said  400  shares;  that,  a  discussion  having  risen  as 
to  the  legal  right  of  Olark  to  vote  on  said  400  shares,  Olark  was 
authorized  by  a  m^ority  of  the  board  of  directors  to  vote  upon 
them ;  that  the  meeting  was  subsequently  adjourned  to  meet  on 
November  12,  when  a  committee,  appointed  to  investigate  the  legal 
points  relating  to  Olark's  right  to  vote,  were  to  report ;  that,  at  the 
adjourned  meeting,  Olark,  who  had  been  in  the  mean  time  author- 
ised by  the  board  to  represent  said  shares,  made  a  motion  to  ad- 
journ to  the  first  Wednesday  of  November,  1869,  tlie  committee 
having  reported  that  they  could  not  agree;  that,  a  stock  vote  hav- 
ing been  called  for,  1988  shares  were  voted  on,  of  which  928  were  in 
the  negative,  and  1060,  including  said  400  held  by  Olark,  were  in 
the  affirmative  and  in  favor  of  adjournment ;  that  the  presiding 
officer  then  declared  the  meeting  adjourned,  and  left  the  chair ; 
that  certain  stockholders,  holding  a  majority  of  the  shares  iu  the 
corporation  exclusive  of  the  said  400,  being  of  opinion  that  said 
vote  was  in  the  negative,  remained  and  made  choice  of  a  presiding 
officer ;  that,  it  being  claimed  by  them  that  Ountz  had  been  de- 
clared elected  clerk  at  the  previous  meeting,  he  was  then  duly 
sworn  (but  it  was  denied  by  the  defendants  that  he  was  so  declared 
to  be  elected ) ;  that  said  stockholders  proceeded  to  elect  a  board  of 
directors,  and,  upon  a  stock  vote  being  taken,  868  shares  were  voted 
on,  and  Oharles  S.  Lincoln,  Daniel  N.  Pickering,  Alonzo  Bridges, 
Otto  Ountz,  Isaac  M.  Oate,  James  Power  and  Edward  O.  Allen  were 
chosen  directors,  and  Isaac  M.  Oate  treasurer,  each  receiving  in  his 
favor  a  majority  of  all  the  shares  in  the  corporation,  excluding  said 
400  shares ;  that  said  meeting  was  then  adjourned,  and  a  meeting 
of  the  persons  last  above  named,  claiming  to  be  the  board  of  direc- 
tors for  the  then  ensuing  year,  was  held,  at  which  meeting  Picker- 
ing was  elected  president  of  the  corporation,  and  Ountz  clerk  of  the 
board  of  directors ;  that  Ountz  and  Oate,  by  order  of  the  said  per- 
sons thus  chosen  as  the  board  of  directors,  made  a  witten  demand 


380  MASSACHUSETTS, 

American  Bailwmj  Frog  Co.  ▼.  Haven. 

upon  Hood  and  Glark^  respectively,  for  those  books  and  ]»aper8  of 
the  corporation,  of  which  the  clerk  of  the  corporation  and  the  clerk 
of  the  board  of  directors  and  the  treasurer  were  proper  custodians; 
and  that  a  vote  was  passed  at  a  meeting  of  said  persons,  thus  claim* 
ing  to  act  as  the  board  of  directors,  authorizing  the  president  elected 
by  them  to  employ  counsel  and  take  all  proper  steps  to  obtain  legal 
possession  thereofl 

"  It  also  appeared  that  the  parties  thus  claiming  to  be  the  newly 
elected  board  of  directors  filed  a  bill  in  equity  against  Haven, 
Bounds,  Clark,  Hood  and  Bridges,  for  a  writ  of  injunction  to  re- 
strain* them  from  selling  any  property  of  the  corporation,  and 
more  particularly  from  selling  and  transferring  said  400  shares, 
or  any  of  them,  and  from  acting,  or  pretending  to  act,  as  directors 
and  clerk  and  treasurer,  and  that  they  might  be  ordered  to  restore 
all  the  books  and  papers  of  the  corporation  to  those  of  the  petition- 
ers who  constituted  the  newly  elected  board  of  directors,  and  for 
general  relief. 

''Upon  the  foregoing  facta  it  is  reserved  for  the  full  court  to 
decide  whether  a  peremptory  mandamus  should  issue,  in  whole  or 
in  part,  as  prayed  for,  or  the  petition  be  dismissed.'' 

C.  A.  Welch,  for  petitioners. 

A.  ChurchUlf  for  respondents. 

Ambs,  J.  This  petition  raises  three  questions :  1st.  Were  Otto 
Guntz  and  the  five  others,  whose  names  are  joined  with  his,  duly 
elected  at  the  annual  meeting  of  the  company  to  the  oflSoes  which 
are  claimed  for  them  respectively  ?  2d.  If  they  were  so  elected,  will 
mandamus  lie  for  the  purpose  of  compelling  these  respondents,  who 
claim  the  same  offices,  to  give  up  the  books  and  papers  of  the  com- 
pany in  their  possession  ?  3d.  If  mandamus  will  lie,  are  the  cir- 
cumstances of  the  case  of  such  a  character  that  the  court,  in  the 
exercise  of  a  sound  judicial  discretion,  ought  to  direct  the  issue  of 
that  writ? 

The  case  finds  that  the  capital  stock  was  divided  into  2,000 
shares,  all  of  which  were  properly  issued  to  the  original  stock- 
holders; and  that  sometime  afterward  400  of  these  shares  were 
iranaferred  by  some  of  the  stockholders  to  Aaron  N.  Clark  **  to 
hold  for  the  benefit  of  the  corporation."    If  these  transfers  had 
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been  made  directly  to  the  corporation^  without  the  intervention  of  a 
tmstecy  it  would  hardly  be  contended  that  it  would  thereby  become 
entitled  to  yote  at  a  meeting  of  stockholders.  A  corporation  cannot 
literally  be  one  of  its  own  stockholders  in  the  full  sense  of  that 
term.  Such  a  transfer  might  not  operate  as  a  mere  surrender  or 
cancellation  of  stocky  unless  so  intended.  It  would  not  diminish 
the  amount  of  the  capital,  nor  necessarily  reduce  the  number  of 
shares.  The  corporation  might  perhaps  receive  such  a  transfer,  and 
hold  the  stock  so  conveyed  to  it,  for  the  purpose  of  re-issue  to  new 
subscribers  or  purchasers.  By  the  terms  of  the  transfer,  Clark 
holds  ^^for  the  benefit  of  the  corporation,''  and  of  course  subject  to 
its  order.  This  is  the  extent  of  his  trust  Nothing  in  the  nature 
of  it  makes  it  necessary  that  he  should  vote,  as  the  holder  of  those 
shares.  There  is  no  apparent  reason  why  he,  not  being  beneficially 
or  practically  the  owner  of  them,  should  be  endowed  with  the 
privilege  of  controlling  400  votes  according  to  his  own  judgment 
or  pleasure,  especially  when  it  is  taken  into  consideration  that 
the  corporation  for  which  he  holds  them  has  no  right  of  voting  in 
any  event  It  is  easy  to  see  that  any  such  privilege  would  not  only 
be  unreasonable  and  unfair,  but  might  lead  to  great  abuses.  The 
position  of  these  shares,  in  our  judgment,  is  the  same,  to  all  intents 
and  pui'poses,  so  far  as  the  right  of  voting  upon  them  is  concerned, 
as  if  they  were  held  directly  by  the  corporation  itself;  and,  until 
they  are  sold  and  transferred  by  its  authority,  the  right  of  voting 
upon  them  is  suspended.  Ex  parte  Holmes,  5  Cow.  426 ;  Bx  parte 
WUlcochSj  7  id.  402.  It  follows,  then,  that,  at  the  annual  meeting  in 
question,  the  votes  on  these  400  shares  ought  not  to  have  been 
received  or  counted;  that  the  whole  number  of  competent  and 
legal  votes  was  1533,  and  no  more ;  that  Cuntz  and  his  five  asso- 
ciates received  a  clear  majority  of  these  votes ;  and  that  they  were 
duly  elected  to  the  offices  claimed  for  them  respectively  in  the 
petition. 

We  then  come  to  the  second  question,  namely :  Whether  this  is 
one  of  the  cases  in  which  the  court  has  the  power  to  issue  the  writ  of 
jtcremptory  mandamus.  We  must  consider  this  petition  as  the 
petition  of  the  corporation.  The  respondents  are  not  its  officers, 
but  are  mere  intruders  and  wrong-doers,  their  term  of  office  having 
expired.  In  the  case  of  a  public  office  or  corporation,  it  is  not 
denied  that  this  writ  might  issue  if  the  petitioner's  title  were  first 
made  out    It  is  well  settled  that  it  can  be  granted,  for  instance,  to 
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oompd  a  town  olerk,  or  a  clerk  of  a  public  ooiporation,  whose  office 
has  expired,  to  deliver  over  to  his  successor  the  common  seal,  books, 
papers  and  records  of  the  corporation,  which  had  belonged  to  his 
custody.  Some  of  the  cases  go  so  far  as  to  say,  that  '^  indeed  it  Um 
to  any  person  who  happens  to  have  the  books  of  a  corporation  in 
his  possession  and  refhses  to  deliver  them  up.  In  fiict  it  is  the 
peculiar  and  appropriate  remedy  in  such  a  case.''  Bex  v.  WUd^ 
man,  2  Stnu  879 ;  2  Eyd  on  Corp.  301 ;  Angell  &  Ames  on  Corp. 
(6th  ed.)  §  707,  and  cases  cited.  St.  Luke^s  Church  v.  Slack, 
7  Cush.  226.  It  is  described  by  Lord  Maksfield  as  a  very 
beneficial  writ,  which  may  be  issued  by  the  court  where  there  is  no 
other  specific  remedy.  The  King  v.  Oommieeianers  of  Land  Tax, 
1  T.  B.  148.  It  will  not  be  granted  where  the  applicant  has  another 
adequate,  specific  legal  remedy.  Bex  v.  Barker,  3  Burr.  1267 ;  H^ 
King  v.  Bishop  of  Chester,  1  Term  B.  404;  2  Eyd  on  Corp 
297 ;  In  re  White  Biver  Bank,  23  V t  47&  But  the  remedy,  in 
order  to  be  a  bar  to  the  issuing  of  the  writ,  must  not  only  bo 
adequate  but  also  specific ;  and  damages  recoverable  for  the  violation 
of  the  right  are  not  such  specific  remedy.  In  the  case  at  bar,  it  is 
difficult  to  see  in  what  way  the  petitioners  can  obtain  such  adequate 
and  specific  relief,  if  their  petition  should  be  refused.  The  same 
400  illegal  votes  that  have  created  the  difficulty  may  perhaps 
bo  employed  to  render  it  permanent 

The  respondents  insist,  however,  that,  inasmuch  as  they  are 
actually  in  possession  of  the  offices  in  question,  under  a  claim  of 
right,  and  exercising  the  functions  annexed  to  them,  the  only  mode 
of  controverting  their  title  is  by  a  writ  of  quo  warranto.  The  fiu^t 
that  the  offices  are  de  facto  fiillod  and  occupied  by  rival  claimants  is 
by  no  means  decisive,  and  perhaps  not  very  material,  upon  thii 
point  Borotigh  of  Bossing,  2  Stnu  1003 ;  Borough  of  Aberysturith, 
id.  1157 ;  Corporation  of  Scarborough,  id.  1180 ;  The  King  v.  Bed- 
ford Level  Co.,  6  East,  356.  It  has  been  so  decided  in  the  case  of 
conflicting  claims  to  the  office  of  county  commissioner.  Strong, 
petitioner,  20  Pick.  484.  Also  in  the  case  of  members  of  a  school 
committee.  Conlin  v.  Aldrich,  98  Mass.  557.  It  may  be,  that,  if  a 
petition  for  mandamus  were  literally  in  the  name  and  for  the  benefit 
of  a  claimant  of  an  office  against  an  actual  incumbent,  the  parties 
would  be  left  to  a  quo  warranto ;  but  however  that  may  be,  the 
oade  of  St.  Luhfs  Church  v.  Slack,  7  Cush.  226,  seems  decisive  upon 
the  point  that,  in  the  case  of  a  public  corporation,  a  mandamus 
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may  issae  on  its  petition  against  persons  claiming  to  hold  its 
offices. 

Upon  the  third  of  the  questions  raised  by  the  case  at  bar,  it  it 
claimed  that,  as  the  writ  of  mandamus  is  not  a  writ  of  right,  but  ii 
only  to  be  granted  at  the  discretion  of  the  court,  in  view  of  all  the 
circumstances,  the  present  is  not  a  proper  case  for  the  exercise  of 
that  discretion.  The  respondents  insist  that,  even  upon  the  as- 
sumption that  the  object  of  the  petition  is  to  compel  them  to  do 
what  they  are  bound  in  duty  to  do,  and  what  the  petitioners  have  a 
clear  and  manifest  right  to  have  done,  and  upon  the  assumption 
also  that  the  petitioners  have  no  adequate  specific  remedy  except 
what  the  writ  would  give  them,  yet  the  writ  is  only  to  be  issued  for 
public  purposes,  and  to  compel  the  performance  of  public  duties, 
and  for  that  reason  ought  not  to  be  granted  on  the  present  occasion. 
This  objection  is  the  only  one  that  has  given  us  any  considerable 
embarrassment.  It  is  insisted  that  this  company,  although  called  a 
corporation,  differs  very  little  from  a  mere  copartnership ;  that  it  is 
in  fact  a  mere  association  for  trading  purposes ;  that  it  is  not  con- 
cerned with  any  public  charity,  or  trust,  or  institution,  or  any 
public  interest  of  any  kind,  and  tiiat  its  affairs  are  not  matters  of  pub- 
lic concern  in  such  a  sense  as  to  justify  the  exercise  by  the  court  of 
any  extraordinary  power. 

The  writ  is  defined,  by  the  earlier  writers,  as  a  high  prerogatiT^) 
writ,  flowing  from  the  king  himself  sitting  in  the  court  of  king's 
bench,  superintending  the  police  and  preserving  the  peace  of  the 
country;  and  it  is  also  called  one  of  the  flowers  of  that  court — a 
definition  which  throws  very  little  light  upon  the  question  as  to  the 
occasions  that  will  require  or  justify  its  issue.  The  old  rule  un- 
doubtedly was,  that  it  was  only  to  be  issued  in  cases  of  public 
interest  or  having  some  relation  to  public  offices  or  rights ;  but  in 
\he  time  of  Lord  Maksfield  a  more  liberal  doctrine  was  established, 
and  the  writ  ^as  used  more  freely.  On  a  review  of  the  authorities, 
it  seems  substantially  certain  that  it  is  by  no  means  confined  to 
cases  of  a  public  nature,  or  to  public  corporations.  It  has  often 
been  issued  in  cases  where  the  corporation  partook  very  slightly,  if 
at  all,  of  a  public  character,  and  where  the  question  in  controversy 
was  rather  upon  some  matter  of  private  right  Sehriven's  Case, 
2  Stra.  832 ;  Rex  v.  Wildman^  id.  879.  Thus,  to  compel  the  swears 
ing  in  of  a  director  in  the  Amicable  Assurance  Company,  a  company 
chartered  by  the  crown  {Anonymous^  2  id.  696) ;  to  compel  a  trading 
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company  to  admit  a  member  {Dacosta  y.  Rusria  Co^  id.  783) ;  ta 
compel  a  company  to  admit  a  Quaker  on  his  affirmation^  he  refusing 
to  be  sworn.  Rex  t.  Turk^f  Oo^  2  Burr.  999.  See  also  )F%t^«  Case, 
2  Ld.  Baym.  1004;  2  Eyd.  on  Corp.  299.  The  more  recent 
English  cases  on  the  subject  are  of  the  same  general  tendency^  and 
some  of  them  perhaps  depart  rather  more  widely  from  the  ancient 
rule  than  any  of  the  decisions  of  the  American  courts.  For  instance^ 
it  has  been  granted  to  compel  the  master  of  a  corporation  to  affix 
the  seal  to  an  instrument  legally  executed  by  the  majority  {The 
Queeny.  Kendall^  1  Q.  B.  366) ;  to  compel  a  company  to  enter  upon 
its  books  the  probate  and  will  of  a  ^shareholder  {The King  y.  Wor- 
cester A  Birmingham  Oanal  Oo^  1  Man.  &  ByL  529) ;  to  compel  a 
joint-stock  company  to  pay  the  amount  of  an  award  against  them 
{TheKingY.  St^Kaiharine  Dock  Cb.,4  B.  &  Ad.  360) ;  to  compel  one 
manager  of  a  charity  to  deliyer  to  another  one  key  of  a  coffer,  where 
each  is  authorized  to  have  one  (and  it  was  held  to  be  no  objection 
to  the  rule,  that  it  was  a  private  charity).  The  Queen  v.  Abrahams^ 
4  Q.  B.  157. 

In  our  own  country  the  writ  has  been  issued  in  the  case  of  cor- 
porations and  claims,  some  of  which,  at  least,  might  more  properly 
be  called  private  than  public,  namely,  to  restore  bank  directors  who 
had  been  refused  the  exercise  of  their  rights  as  directors  by  a 
majority  of  the  board  {Prieur  v.  Commercial  Bank.  7  La.  509) ;. 
to  restore  a  member  of  a  navigation  company  who  had  been  im* 
properly  disfranchised  {Ddacy  v.  Neuse  River  Navigaiion  Co^  1 
Hawks,  274) ;  to  maintain  the  right  of  a  bank  director  to  see  the 
discount  book,  although  his  associates,  from  a  belief  that  he  was- 
unfriendly  to  the  interests  of  the  corporation,  had  by  a  resolution 
directed  the  cashier  to  refuse  to  show  it  to  him  {People  v.  I%roopf. 
12  Wend.  183) ;  to  restore  a  trustee  of  a  private  academic  corpora* 
tion,  though  no  emoluments  were  attached  to  the  office  {Futter  r 
Plainfidd  Academic  School^  6  Conn.  532) ;  to  restore  members  of 
private  corporations  for  charitable  purposes,  illegally  expelled* 
Commonwealth  v.  German  Society,  15  Penn.  St  251.  In  the  case 
of  Barrows  v.  Massachusetts  Medical  Society^  12  Gush.  402,  this 
court  refused  to  grant  the  writ  to  compel  the  restoration  of  a 
member  who  had  been  expelled,  on  the  ground  that  it  did  not 
appear  that  he  had  been  wrongfrilly  expelled. 

In  a  matter  depending  upon  a  sound  judicial  discretion,  it  is 
difficult  and  perhaps  impossible,  trom  the  nature  of  the  case,  to  lay 
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down  in  advance  a  precifle  and  inflexible  rule  to  |2^0Tem  the  exercise 
of  that  discretion.  Some  of  the  text-books  go  so  far  as  to  say  that 
the  writ  is  never  issued  except  in  the  case  of  public  persons  or 
officers,  or  to  compel  the  performance  of  public  duties.  Tapp.  on 
Maud*  12.  They  all,  however,  agree  in  adopting  Lord  Maksfield's 
rule,  that  the  value  of  the  matter  and  the  degree  of  its  public  impor- 
tance are  not  to  be  too  nicely  and  scrupulously  weighed. 

There  are  two  English  cases  that  must  not  be  overlooked.  One 
of  them  {The  King  v.  Bank  of  Bnglandy  2  B.  &  Aid.  620)  was  upon 
an  application  by  a  stockholder  of  that  bank  for  a  mandamus  to 
compel  the  governor  and  company  of  the  bank  to  produce  their 
accounts  and  make  a  dividend  of  the  profits.  The  court  I'efused  to 
grant  the  writ,  Abbott,  C.  J.,  saying:  ^This  is  an  application  for 
a  mandamus  to  a  trading  corporation,  at  the  instance  of  an  indi- 
vidual member,  to  compel  his  copartners  to  produce  their  accounts 
of  profit  and  loss,  and  to  divide  their  profits,  if  any  there  be.  The 
examination  of  the  accounts  of  a  trading  company  may  be  effectu- 
ally entered  into  in  the  court  of  chancery,  but  this  court  is  a  very 
unfit  tribunal  for  such  a  subject  A  mere  trading  corporation  dif- 
fers materially  from  those  which  are  intrusted  with  the  government 
of  cities  and  towns,  and  therefore  have  important  public  duties  to 
perform.  No  instance  has  been  cited  in  which  the  court  has  granted 
a  mandamus  to  a  corporation  like  the  present,  and  I  think  we 
ought  not  now  to  establish  the  precedent"  Best,  J.,  said:  ''If  we 
were  to  grant  this  rule,  we  should  make  ourselves  auditors  to  all  the 
*rading  corporations  in  England."  The  other  case  {The  Kingy. 
London  Assurance  Co.,  5  B.  &  Aid.  899)  was  a  petition  for  a  manda- 
mus to  compel  a  transfer  of  shares  standing  in  the  name  of  a  bank- 
rupt stockholder  to  his  assignees.  The  court  say:  ''We  are  not 
aware  of  any  instance  of  a  mandamus  like  the  present  having  ever 
Deen  granted,  and  if  we  were  to  grant  this,  we  should  be  called  upon 
to  interfere  in  all  cases  of  dispute  between  the  members  of  private 
corporations.  This  company,  although  carried  on  under  a  royal 
charter,  is  a  mere  private  partnership.  But  the  writ  of  mandamus 
is  a  high  prerogative  writ,  and  is  confined  to  cases  of  a  public 
nature.    Bule  refused." 

Both  of  the  above  were  cases  against  a  corporation,  in  that  respect 

diflering  from  the  case  at  bar.    It  is  very  manifest  that  neither  of 

them  would  have  justified  the  issue  of  the  writ    But  it  is  equally 

manifest  that  the  impropriety  of  issuing  the  writ  in  those  cases  had 
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very  little  to  do  with  the  question  whether  the  corporation  was  of 
a  public  or  a  private  character.  The  r^al  difficuliy  was  in  the 
nature  of  the  applicant's  interest,  and  the  character  of  the  investi- 
gation  proposed.  The  court  might  well  refuse  to  be  the  auditor  of 
accounts  for  a  trading  company.  It  is  not  claimed  that  the  process 
of  mandamus  against  a  corporation  is  suitable  or  proper  for  the 
inyestigation  of  the  details  of  commercial  business,  or  for  the 
adjustment  of  matters  in  the  nature  of  partnership  accounts.  The 
case  at  bar  is  not  a  process  of  a  private  stockholder  against  a  corpo- 
ration, but  a  petition  by  the  corporation  to  protect  itself  in  the 
enjoyment  of  its  chartered  rights,  and  to  secure  to  itself  the  benefit 
of  a  due  and  legal  organization.  "  There  has  been  a  good  deal  of 
refinement  and  subttety  in  the  distinctions  which  have  been  applied 
to  the  decision  of  questions  of  this  kind,  so  that  it  is  not  very  easy 
to  say  when  a  mandamus  ought  to  be  granted,  or  not"  Orant  on 
Corp.  272.  It  is  very  clear  that  it  ought  not  to  be  granted  where 
the  court  can  see  that  the  question  arises  merely  from  an  indisposi- 
tion of  the  minority  to  be  controlled  by  the  majority;  or  where  it 
is  sought  merely  for  the  auditing  of  accounts,  or  settling  disputes 
such  as  arise  among  copartners,  or  going  into  the  details  of  com- 
mercial afiairs.  The  refusal  of  the  writ  in  such  cases  does  not 
appear  to  stand  upon  the  ground  that  the  court  will  not  so  interfere 
with  private  corporations;  '* because  it  often  has  so  interfered.'' 
Orant  on  Corp.  272.  But  we  think  that  a  writ  of  mandamus  might 
very  properly  issue  on  the  application  of  a  manufcicturing  corpora- 
tion, where  it  is  essential  to  justice,  in  the  way  of  securing  the 
benefits  of  its  charter,  or  the  due  and  proper  observance  of  the  laws 
in  relation  to  its  organization.  The  case  at  bar  presents  an  instance 
in  which  a  minority  of  the  stockholders,  by  the  use  of  illegal  votes, 
have  usurped  powers  that  do  not  belong  to  them,  and  have  deprived 
the  majority  of  its  power  to  govern.  We  do  not  think  that,  under 
such  circumstances,  and  in  the  exercise  of  our  discretion,  the  man- 
damus should  be  refused  for  the  sole  reason  that  the  party  seeking 
ledrees  is  a  manufacturing  corporation. 

Peremptory  mandamiu  to  issue. 
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NXWHALL  AKD  WiPB  T.  LtNK  FiYB  OBKTS  SaYUTOB  BaKK  Am 

Othebs. 

Biuband  and  Vf{f0 — right  of  dower  in  mortgaged  premi$e$ — iwrpku  qfUr  taUk 

0 

The  wife's  inchoate  right  of  dower,  in  lands,  which  were  mortgaged  at  the 
i  time  her  husband  became  the  owner  thereof,  ceases  at  the  sale  of  the  lands^ 

daring  the  life4ime  of  the  husband,  under  a  power  in  the  mortgage,  and 

she  is  not  entitled  to  a  share  in  the  surplus. 

Bill  in  equity  to  obtain  possession  of  a  portion  of  the  sorplos 
arising  from  the  sale  of  mortgaged  premises.  The  case  was  heard 
before  Colt,  J.^  and  the  following  facts  were  reported  to  the  full 
oonrt:  Nichols  was  the  owner  of  an  estate  in  fee  in  Lynn,  which 
he  mortgaged  to  the  Lynn  Five  Cents  Savings  Bank,  by  a  deed  con- 
taining a  power  of  sale, ''  which  sale  shall  foreyer  be  a  perpetual  bar^ 
both  in  law  and  in  equity,  against  the  said  grantor,  his  heirs  and 
assigns,  and  all  persons  claiming  under  him  or  them,  from  all  rights 
and  interests  in  the  premises."  The  mortgagee,  the  bank,  was  also 
directed  therein,  '^  out  of  the  money  arising  from  such  sale,  to  retain 
all  sums  then  secured  by  this  deed,  paying  the  surplus/ if  any,  to  the 
grantor  or  his,  assigns.''  The  estate  was  then  conyeyed  by  Nichols 
to  Newhall,  at  that  time  tlie  husband  of  Maria  B.  NewhalL  The 
oonyeyance  was  subject  to  the  mort^gage,  which  was  not  redeemed 
by  Newhall,  who  became  bankrupt  in  September,  1867 ;  and  the 
estate  was  sold,  under  the  power  in  the  mortgage,  in  July,  1868. 
After  satisfying  the  debt  secured  by  the  mortgage,  there  remained  a 
considerable  surplus,  which  the  wife  of  Newhall  now  claims  should 
be  divided  between  herself  and  the  assignees  in  bankruptcy  of  her 
husband*    The  assignees  claim  the  whole  surplus. 

B.  D.  Smithy  for  Mrs.  Newhall,  cited  the  Oen.  Stats.,  ch.  90,  §  2; 
Snow  y.  Stevens,  15  Mass.  278 ;  Donton  y.  Nanny y  8  Barb.  618 ; 
Vartxe  y.  Underwood,  18  id.  561;  Heth  y.  Coeke,  1  Band.  344, 
Gardner  y.  Hooper,  3  Gray,  404;  Davie  v.  Newton,  6  Mete.  543,  and 
eases  cited ;  RuBsett  y.  Rumeey,  35  HI.  362 ;  Rose  y.  Sanderson,  38 
id.  247;  1  Scrib.  on  Dow.  480;  Mills  y.  Van  Voorhies,  20  N.  Y. 
412;  Story's  Eq.,  §§  1411, 1412;  Jackson  v.  Edwards,  7  Paige,  301 ; 
Weaver  y.  Oregg,  6  Ohio  St  547 ;  Burns  y.  Lynde,  6  Allen,  30& 
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J.  D*  BaU,  for  the  assignees. 

Newhall  died  after  the  filing  of  the  first  bill,  and  a  supplemental 
bill  was  filed  after  the  argument  in  the  ease. 

Colt,  J.  The  wife's  inchoate  right  of  dower  in  the  equity  or  re- 
demption in  lands,  of  which  her  husband  becomes  seized,  subject  to 
a  mortgage  valid  against  him,  or  in  which  she  has  released  her  right 
to  dower,  is  recognized  as  a  yaluable  interest  in  her.  It  is  regarded 
as  something  more  than  a  mere  possibility,  although  it  becomes  con- 
summate only  when  she  surviyes  her  husband.  Her  husband  can- 
not depriye  her  of  it,  but  it  is  liable  to  be  defeated  by  a  foreclosure 
of  the  mortgage  in  his  life-time,  or  by  her  own  voluntary  act  Gen. 
Stats.,  oh.  90,  §  2 ;  ch.  107,  §  38 ;  and  ch.  140,  §  144 

It  has  been  held  that  this  right  is  entitled  to  protection,  in  &yor 
of  the  wife,  against  extinguishment  by  foreclosure,  especially  when 
the  husband  has  parted  with  his  whole  estate  in  the  land  and  can 
no  longer  be  regarded  as  representing  the  interests  of  his  wife.  And 
a  bill  to  redeem,  brought  by  her,  was  maintained  in  Davis  y.  W^tJp- 
ereUy  13  Allen,  60.  She  has  been  allowed  to  maintain  a  suit  in 
equity  to  set  aside  a  deed  purporting  to  release  this  right,  which  had 
been  executed  in  blank  and  afterward  filled  up.  Burns  y.  Lynde, 
6  Allen,  305.^ 

In  the  case  at  bar,  the  husband  became  seized,  during  coverture^ 
of  an  equity  to  redeem  land  from  a  mortgage  given  by  one  Nichols 
to  the  defendant  bank,  containing  a  power  of  sale  which,  when  exe- 
cuted, was  therein  declared  to  be  a  perpetual  bar,  both  in  law  and 
equity,  against  the  grantor,  his  heirs  and  assigns,  and  all  persons 
claiming  under  him  or  them,  firom  all  rights  and  interest  in  the 
premises,  and  which  authorized  the  bank  to  retain,  out  of  the  money 
arising  from  the  sale,  all  sums  thereby  secured,  paying  the  surplus, 
if  any,  to  the  grantor  or  his  assigns.  This  mortgage  was  regularly 
foreclosed  by  a  sale  under  the  power,  during  the  life-time  of  the 
husband.  And  the  wife  now  asks  that  she  may  be  allowed  to  share 
in  the  surplus  proceeds,  and  that  the  same  be  apportioned  by  a 
decree  of  this  court  between  her  husband's  assignees  in  bankniptey 
and  herself. 

We  are  of  opinion  that  there  is  no  case  shown  for  the  interference 
o'  a  court  of  equity,  exercising  only  ordinary  powers  in  addition  to 
those  specially  granted.  The  wife  is,  indeed,  often  without  the 
means  to  pay  the  mortgage  debt,  in  these  cases.    The  husband  may 
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be  unwilling  or  unable  to  pay.  And  the  estate  may  be  worth  and 
actuallj  sell  for  much  more  than  the  mortgage  debt^  and  yet,  if  the 
sale  be  honestly  and  fairly  made^  her  right  in  the  property  and  its 
proceeds  is  gone.  The  title  of^her  husband  in  the  real  estate  in 
which  she  claimed  an  interest  has  been  wholly  defeated  by  a  i)ara* 
mount  title  in  the  mortgagee.  His  right  of  redemption  has  been 
conyerted  into  a  claim  upon  the  surplus  money  in  the  hands  of  the 
mortgagee.  The  contingency  has  arisen  to  which  her  inchoate  right 
of  dower  was  originally  subject  Her  husband's  estate  in  the  land 
was  subject  to  be  converted  into  personalty  by  a  sale  under  the 
mortgage.  It  has  been  so  conyerted,  and  belongs  to  those  who  are 
entitled  to  his  personal  estate.  Vamum  v.  Meserve,  R  Allen,  158. 
At  any  time  before  the  sale,  as  we  have  seen,  she  could  bring  her  bill 
to  redeem,  and  protect  herself  suflSciently  against  an  unreasonable 
lefiisal,  on  the  part  of  her  husband's  assignees,  to  pay  the  mort- 
gage, especially  when  such  refusal  is  with  intent  to  defeat  her  inter- 
est, by  suffering  a  sale  to  be  made.  It  is  too  late,  after  a  foreclosure, 
and  a  conversion  of  the  estate  into  money,  for  an  application  on  her 
part  to  share  in  the  proceeds.  She  is  as  much  barred  of  her  right 
as  if  the  foreclosure  had  been  without  sale,  by  entry  for  breach  of 
condition,  and  lapse  of  time.  Pitts  v.  Aldrichy  11  iJlen,  39.  Fore- 
closure by  sale  is  declared  to  be  effectual  to  bar  all  claim  or  possi- 
bility of  dower  in  the  property.  Qen.  Stats.,  ch.  140,  §  44. 

It  is  urged  against  this,  that,  the  mortgage  debt  having  been  paid, 
the  mortgagee  now  holds  a  fund,  consisting  of  the  surplus  in  hif 
hands,  which  is  substituted  for  the  equity  of  redemption  in  which 
the  wife  has  equitable  rights.  But  neither  the  doctrine,  which  re- 
quires the  assignees  of  the  husband  in  bankruptcy  to  make  a  settle- 
ment upon  her  out  of  her  choses  in  action  assigned  to  them,  nor  the 
principle  of  equitable  conversion,  by  which  effect  is  given  to  the 
contracts  of  parties,  and  money  is  treated  as  land,  or  land  as  money, 
in  furtherance  of  their  intentions,  seems  to  us  to  support  this 
claim. 

We  are  referred  to  no  decisions  which  have  the  weight  which 
belongs  to  the  decisions  of  courts  of  final  resort,  in  which  the  power 
here  invoked  has  been  exercised.  Two  cases  are  cited  from  New 
York  in  support  of  it — Denton  v.  Nanny y  8  Barb.  618,  and  VartU 
V.  Underwoodf  18  id.  561.  These  do  not  apjiear  to  have  been 
Affirmed  by  the  court  of  apjieals.  And  there  are  many  cases  in  the 
oourta  of  that  State  in  which  the  contrary  is  held.  THtus  v.  Neilson, 
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5  Johns.  Gh.  45 ;  BeO  y.  Mat/or  of  New  York,  10  Paige,  49.  In 
Frost  y.  Peacock,  4  Edw.  Ch.  678,  where  the  husband  died  after  sale 
and  confirmation,  bat  before  the  money  had  been  distributed,  it 
was  held  that  the  widow  could  not  be  endowed  of  the  surplus. 
1  Scrib.  on  Dow.  480. 

The  death  of  the  husband  since  the  filing  of  the  original  bill, 
which,  by  supplemental  bill,  has  been  brought  to  our  knowledge 
since  the  first  argument,  cannot  affect  the  result  to  which  we  come. 
iThe  rights  of  all  parties  were  fixed  at  the  time  of  filing  the  original 
bill 

BiU  dismissed,  with  costs. 


MUBFHT  AND  WiPB  y.  DbAVX  AKl)  OTHSBa 

(Un  IfttH.  486.) 

AceSdenti — rule  uf  law  in  eases  ^.  negUffeaee. 

1b  an  action  by  the  plaintiff  for  ii^aiies  received  by  her  while  walking  on  tiia 
iddewalk  in  a  city,  in  conaequence  of  tiie  alleged  negligence  of  defendanti^ 
servants  In  unloading  merchandise,  tiie  plaintiff  prayed  for  the  following 

'  infltntctions  r  1.  "  That  the  question  for  the  Jury  was,  whether  the  injury 
WM  occasioned  entirely  by  the  negUgence  or  improper  conduct  of  the 

,  defendants'  servants,  or  whether  the  plaintiff  herself  so  far  contributed  to 
the  misfortune,  by  her  own  negligence  or  want  of  ordinary  and  common 
care  and  caution,  that,  but  for  such  negligence  or  want  of  ordinary  care  and 
caution  on  her  part,  the  misfortune  would  not  have  happened ;  that,  in  the 
first  case,  the  plaintiff  would  be  entitled  to  recover,  and,  in  the  second,  she 
would  not/'  8.  "  That  mere  negligence,  or  want  of  ordinary  care  or  caution, 
wiU  not  disentitle  the  plaintiff  to  recover,  unless  it  be  such  that,  but  for 

:  that  negligence,  or  want  of  ordinary  care  and  caution,  the  misfortune  could 
not  liave  happened,  nor  if  the  defendants  might,  by  the  exercise  of  care  on 
their  part,  have  avoided  the  consequences  of  the  neglect  or  carelessness  of 

'  the  plaintiff."  Held,  that  the  instructions  prayed  for  did  not  embody  the 
correct  rule  of  law  in  cases  of  negligence;  but  that  the  rule  was,  that 
"whenever  there  is  negligence  on  the  part  of  the  plaintiff,  contributing 
directly,  or  as  a  proximate  cause,  to  the  occurrence  from  which  the  ii^ury 
arises,  such  negligence  will  prevent  the  plaintiff  from  recovery ;  and  the 
burden  is  always  upon  the  plaintiff  to  establish  either  that  he  himself  was 
In  the  exercise  of  due  care,  or  that  the  injury  is  in  no  degree  attributable  to 
any  want  of  proper  care  on  his  part." 
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AcnoK  in  tort  to  recoTer  for  injuries  reoeiyed  by  the  plaintiff, 
lira.  Murphjy  from  the  alleged  negligence  of  tlie  defendants'  ser- 
Tants.  It  appeared  that  Mrs.  Murphy  was  passing  along  the  side- 
wiJk  in  Boston  where  the  servants  of  the  defendants  were  engaged 
in  unloading  and  delivering  from  a  wagon  a  cask  of  oil  across  the 
•idewalk  into  the  warehouse  of  Mixer  &  Whitman  there  situate, 
and  that  while  Mrs.  Murphy  was  attempting  to  pass  over  and  across 
the  skids,  then  and  there  placed  by  the  defendants'  servants  from  the 
wagon  across  the  sidewalk  into  the  warehouse,  a  cask  of  oil  slipped 
upon  her  and  injured  her  severely  and  permanently  about  the  hip 
and  leg.  At  the  trial,  in  the  superior  court,  much  evidence  was 
taken  which  substantiated  the  above  statement  of  facts,  and  tended 
to  prove  or  disprove  negligence  on  the  part  of  the  parties  to  the 
action.  The  plaintiffs  requested  the  judge  to  rule  ^  that  the  ques- 
tion for  the  jury  was,  whether  the  injury  was  occasioned  entirely  by 
the  negligence  or  improper  conduct  of  the  defendants'  servant,  or 
whether  the  female  plaintiff  herself  so  far  contributed  to  the  misfor- 
tune, by  her  own  negligence  or  want  of  ordinary  and  common  care 
and  caution,  that,  but  for  such  negligence  or  want  of  ordinary  care 
and  caution  on  her  part,  the  misfortune  would  not  have  happened ; 
that,  in  the  first  case,  the  plaintiflb  would  be  entitled  to  recover,  and 
in  the  second  they  would  not." 

Flaintiflb  further  asked  the  judge  to  rule  **  that  mere  negligence^ 
01  want  of  ordinary  care  or  caution  will  not  disentitle  the  plaintiflb 
to  recover,  unless  it  be  such  that,  but  for  that  negligence,  or  want 
of  ordinary  care  and  caution,  the  misfortune  oould  not  have  hap- 
pened, nor  if  the  defendants  might,  by  the  exercise  of  care  on  their 
part,  have  avoided  the  consequences  of  the  neglect  or  carelessness 
of  the  female  plaintifll'' 

Defendants  also  submitted  requests,  but  the  judge  did  not  charge 
precisely  as  requested. 

^  The  judge  did  not  instruct  the  jury  in  the  terms  requested  by 
either  party;  but,  among  other  things,  instructed  them  that,  to 
maintain  the  action,  the  plaintiffs  must  prove,  in  the  first  place, 
that  the  female  plaintiff,  at  the  time  of  the  accident,  was  in  the 
exercise  of  ordinary  care ;  and,  in  the  second  place,  that  the  defend- 
ants were  not  in  the  exercise  of  ordinary  care ;  that  if  the  jury 
found  that,  at  the  time  of  the  accident,  the  female  plaintiff  was  guilty 
of  negligence,  or  want  of  ordinary  care,  and  this  contributed  to  the 
accident,  she  would  not  be  entitled  to  recover,  although  the  jury 
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might  alflo  find  that  the  defendants  were  guilty  of  negligence,  or 
want  of  ordinary  care ;  that  the  law  would  not  calculate  or  measure 
the  comparatiTe  negligence  or  want  of  ordinary  care  of  the  two 
parties,  if  both  were  in  fault,  but  if  the  female  plaintiiDT's  own  jeg- 
ligence,  or  want  of  ordinary  care,  contributed  to  the  accident,  the 
plaintifE^  could  not  recoyer/' 

Defendants  again  requested  a  ruling,  ''that,  if  the  female  plain- 
tiff, seeing  that  the  skids  were  down,  and  that  the  parties  were  in 
the  act  of  unloading  by  running  the  cask  down,  undertook  to  cross 
under  such  circumstances  and  when  the  cask  was  coming  down,  she 
must  do  it  at  her  own  risk ;  that  going  across  the  skids  in  firont  of 
a  cask  coming  down  would  be  a  want  of  due  care."  The  judge  re- 
plied, "  that  he  did  not  feel  it  his  duly  to  so  instruct  the  jury ;  that 
it  would  be  so,  if  she  recklessly  threw  or  put  herself  in  front  of  the 
cask,  but  if  she  had  reasonable  cause  to  believe  that  she  could  crosp 
with  safety,  it  would  not  be  a  want  of  due  care  in  attempting  to 
do  so." 

Verdict  for  defendants  and  plaintiffs  appealed  from  the  rulings. 

N.  8t,  J.  Oreen  (C.  R,  Train  with  him),  for  appellants,  ?ited 
Tuff  y.  Warman,  5  0.  B.  (N.  S.)  573 ;  Scott  y.  Dublin  A  WuMm 
Baihoay  Co^  11  Irish  0.  L.  377 ;  London,  Brighton  S  South  Ooasi 
Railway  Oo.  y.  Walton,  U  Law  Times  {K.  S.)  ^8 ;  S.  O,  Ilarr  & 
Ruth.  424 

A.  A.  Rann&jf,  for  defendants,  cited  Smith  v.  Smith,  2  Pick.  621 ; 
Lane  y.  Orombie,  12  id.  177;  Brotan  v.  Kendall,  6  Oush.  292 ;  White 
y.  Winnisimmet  Co.,  7  id.  155 ;  Horton  y.  Ipswich,  12  id.  488 ;  Parker 
y.  Adams,  12  Mete.  415 ;  HoUy  y.  Boston  Oas  Light  Go^  8  Gray, 
123 ;  Spofford  y.  Harlow,  8  Allen,  176 ;  Wright  y.  Maiden  S  MAros§ 
Railroad  Co.,  4  id.  283;  Counter  y.  Couch,  8  id.  436 ;  GaUahan  y. 
Bean,  9  id.  401. 

WsLLS,  J.  The  instructions  giyen  to  the  jury,  in  regard  to  the 
conditions  upon  which  liability  of  the  defendants  must  depend, 
were  correct,  and  sufficient  for  the  case  that  was  presented  by  the 
taot^  and  were  carefully  expressed  and  guarded.  We  do  not  un- 
derstand that  any  objection  is  made  to  what  they  contain.  The 
plaintiflb  contend  that  they  are  not  equivalent  to  the  instructions 
prayed  for;  and  that  they  are  entiUed  to  a  new  trial  ou  account  of 
ttiat  deficiency. 
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We  are  of  opinion  that  whatever  is  contained  in  the  instructioiiA 
prayed  for,  beyond  what  is  in  those  given,  or  inconsistent  therewith, 
is  not  in  accordance  with  the  well-established  principles  of  law. 
The  difference  appears  to  be  this.  It  is  contended  that  contribu- 
tory negligence  on  the  part  of  the  female  plaintiff  ought  not  to 
defeat  the  action,  unless  it  should  appear  that,  in  the  particulai 
case,  it  did  in  fact  contribute  to  such  an  extent  that  the  injury 
-could  not  or  would  not  have  occurred  but  for  her  negligence.  The 
counter-proposition,  which  we  think  to  be  more  ncj^rly  a  true  state-* 
ment  of  the  legal  principle,  is,  that  there  can  be  no  recovery  unless 
it  shall  appear  that  the  injury  happened,  or  would  have  happ^ed, 
irrespectively  of  any  negligence  on  the  part  of  the  female  plaintiff. 
This  is  necessarily  involved  in  the  general  rule,  which  applies  to 
all  cases  of  this  nature,  to  wit,  that  the  plaintiff  must  show  not 
only  negligence  on  the  part  of  the  defendant,  but  due  care  on  his 
own  part.  That  the  burden  of  proof  rests  upon  these  plaintiffb  to 
maintain  both  of  these  points  is  clearly  established  by  the  authori- 
ties cited  by  the  defendants,  and  rests,  as  we  think,  upon  sound 
principle.  The  plaintiffs  do  not  sustain  that  burden,  if  the  proof 
leaves  it  in  doubt  whether  or  not  the  injury  resulted  in  whole  or  in 
part  from  the  fault  of  the  female  plaintiff. 

The  last  part  of  the  instructions  prayed  for  suggests  another 
question,  which,  in  certain  conditions  of  facts,  may  require  careful 
•consideration,  to  wit :  how  far  the  obligations  and  liabilities  of  one 
party  are  modified  toward  the  other,  after  knowledge  of  a  negligent 
exposure,  by  the  latter,  to  danger  from  the  acts  or  neglect  of  the 
former.  In  such  case,  what  would  otherwise  have  been  mere  negli- 
^nce  may  become  willful  or  wanton  wrong,  or  may  take  the  place 
of  the  Bote  direct  or  proximate  cause,  the  negligence  of  the  other 
party  being  then  regarded  as  a  remote,  and  not  a  contributory, 
cause.  But  no  such  question  arises  upon  the  facts  of  the  present 
•case. 

The  instructions  of  the  court  were  all  that  were  required  by  the 
&cts,  and  the  verdict  is  well  warranted  by  the  testimony.  We 
should  not  consider  further  discussion  necessary  or  appropriate,  but 
that  we  observe  that  the  prayer  for  instructions  is  framed  in  the 
precise  terms  of  a  statement  by  Mr.  Justice  Wiohthak  in  the  case 
cited  of  Tuff  v.  WarmaUy  5  C.  B.  (N.  S.)  573,  which  statement  also 
foims  the  head-note  of  the  report  of  that  case. 

The  verdict  in  that  case  was  for  the  plaintiff.  The  judge  at  nun 
Vol.  III.— 60 
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pritis  had  instracted  the  jniy  that  negligence  of  the  plaintiff^  oon- 
trihnting  directly  to  the  injniy,  would  defeat  his  recovery.  The 
only  question  was,  whether  the  use  of  the  term  ^'directly''  was  not 
too  restrictiye,  and  likely  to  mislead  the  jury;  and  the  verdict  waF 
sustained  on  the  ground  that  the  other  portions  of  the  charge  mad« 
it  clear  that  the  jury  must  have  understood  the  term  as  distinguish- 
ing  between  proximate  and  remote  causes.  The  real  question  in 
the  case  was,  not  so  much  the  effect  of  contributory  negligence,  as 
whether  the  alleged  negligence  of  the  plaintiff  was  so  remote  as  not 
to  bear  the  character  of  contributory  negligence.  Throughout  the 
discussion  the  general  doctrine  is  recognized  that  negligence  of  the 
plaintiff^  co-operating  to  produce  the  result,  will  defeat  the  action ; 
that  the  negligence  of  the  defendant  must  be  the  sole  cause  of 
the  injury.  It  is  so  explained  by  Mr.  Justice  Willes  in  the  case 
of  London,  Brighton  and  South  Coast  Railway  Co.  v.  Walton,  14 
Law  Times  (N.  S.),  253;  S.  C,  Harr.  &  Buth,  424;  and  so  under- 
stood in  Scott  V.  Dublin  and  Wicklow  Railway  Co.,  11  Irish  C.  L. 
877. 

It  is  apparent  that  the  statement  taken  from  Tuff  v.  Warman 
entirely  overlooks  the  practical  application  of  the  rule  as  a  guide  in 
the  trial  of  a  cause.  It  was  probably  made  without  reference  to  the 
burden  of  proof.  It  not  only  fails  to  take  into  account  the  well* 
settled  principle  that  the  burden  is  upon  the  plaintiff  to  show  due 
care  on  his  own  part,  but,  by  its  form,  implies  the  contrary.  We 
think,  however,  that  the  statement  will  be  found  to  be  &ulty  in 
substance,  as  well  as  in  form.  One  of  the  propositions  in  this 
statement  is,  that  ^'mere  negligence,  or  want  of  ordinary  care  or 
caution,  will  not  disentitle  the  plaintiff  to  recover,  unless  it  be  such 
that,  but  for  that  negligence  or  want  of  ordinary  care  and  caution, 
the  misfortune  could  not  have  happened."  There  is  certainly 
nothing  indicated  in  this  proposition  for  the  plaintiff  to  establish 
affirmatively.  More  than  this,  if  it  should  appear  that  tlie  negli- 
gence of  the  defendant  was  an  adequate  cause  to  produce  the  result, 
the  plaintiff  must  recover,  even  though  he  was  himself  equally,  or 
even  to  a  greater  degree  than  the  defendant,  in  fault  If  the  case 
can  be  supposed  in  which  both  parties  were  equally  in  fault,  the 
&ult  of  each  being  equally  proximate,  direct  and  adequate  to  pro* 
duce  the  result,  so  that  it  might  have  occurred  from  the  conduct  of 
either  without  the  fault  of  the  other,  there  would  then  be  a  case  of 
contributory  negligence,  for  the  consequences  of  which   neithef 
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Donld  reoover  firom  the  oiher.  But  upon  the  statement  quoted  from 
Tuff  T.  Warmauy  neither  would  be  '^disentitled^''  and  therefore 
both  ooold  recover,  if  both  suffered  injury,  each  from  the  other. 
Every  case  in  which  the  proof  CeuIs  to  show,  or  leaves  it  in  doubt, 
which  of  two  sufficient  causes  was  the  actual  proximate  cause  of 
the  injury,  is  practically  such  a  case.  It  is  manifest  from  this 
illustration,  that,  as  a  definition  of  the  limits  of  the  right  to  recover 
in  such  cases,  the  proposition  referred  to  must  be  logically  incorrect 
Eliminating  negatives  firom  the  first  branch  of  the  proposition,  it 
is,  that  a  plaintiff  may  recover  in  such  cases,  unless  the  misfortune 
could  not  have  happened  but  for  his  own  negligence.  This,  as  we 
have  seen,  being  stated  affirmatively,  is  too  broad,  and  not  correct; 
although  its  supplement  or  negative  counterpart  is  correct,  as  fSur  aa 
it  extends — to  wit»  that  he  cannot  recover  if  the  misfortune  could 
not  have  happened  but  for  his  own  negligence. 

In  Oreenland  v.  Chaplitiy  5  Exch.  248,  Chief  Baron  Pollock 
states  the  rule  ''that,  when  the  negligence  of  the  party  injured  did 
not  iu  any  degree  contribute  to  the  immediate  cause  of  the  accident^ 
such  negligence  ought  not  to  be  set  up  as  an  answer  to  the  action." 
Except  that,  in  form  of  statement|  it  leaves  out  of  view  the  con* 
sideration  of  the  burden  of  proof,  this  seems  to  us  to  be  accurate^ 
and  in  accordance  with  the  current  of  authorities.  See  Dowett  v* 
Oeneral  Steam  Navigation  Oo.^  5  EL  &  BU  195 ;  Bridge  v.  Chrand 
Junction  Railway  Oo*^  3  M.  &  W.  244 ;  Johnson  v.  Hudson  River 
Railroad  Co.j  20  N.  Y.  65 ;  Trow  v.  Vermont  Central  Railroad  Co^ 
24  Vt  487;  Beers  v.  Housantonie  Railroad  Oo^  19  Oonn.  566. 

The  statement  in  Tuffy.  Warman  proceeds  thus:  "Nor  if  the 
defendants  might,  by  the  exercise  of  due  care  on  their  part,  have 
avoided  the  consequences  of  the  neglect  or  carelessness  of  the  plain- 
tiff." This,  as  already  suggested,  may  be  correct  as  applied  to  a  case 
like  Tuff  V.  Warman,  where  the  negligence  of  the  plaintiff  was  in  a 
certain  sense  remote,  preceding  the  negligent  conduct  of  the  de- 
fendant But  where  the  negligent  conduct  of  the  two  parties  is 
contemporaneous,  and  the  fault  of  each  relates  directly  and  prox- 
imately to  i)ie  occurrence  firom  which  the  injury  arises,  the  rule  of 
law  is  rather  that  the  plaintiff  cannot  recover  if  by  due  care  on  his 
pa^  he  might  have  avoided  the  consequences  of  the  carelessness  of 
the  defendant  Lucas  v.  New  Bedford  £  Taunton  Railroad  Co.,  6 
Gray>  64 ;  Waits  v.  Northeastern  Railway  Co.,  9  El.  &  Bl.  719 ;  Robin- 
hon  V.  ConSy  22  Vt  218.    Suppose  the  case  of  a  collision  upon  a  pulv 
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lie. highway;  both  parties  careless  and  equally  in  fault,  but  either, 
by  the  exercise  of  proper  care  on  his  part,  might  have  avoided  the 
^consequences  of  the  carelessness  of  the  other.  By  the  proposition 
last  quoted  from  Tuff  v.  Warman^  each  would  be  liable  to  the  other, 
and  each  would  be  entitled  to  recover  from  the  other,  for  whatever 
injuries  he  might  have  thus  received. 

We  think  it  is  manifest  that  the  rule  thus  laid  down  in  Tuff  v. 
Warman  is  not  the  correct  rule  of  law  which  governs  ordinary  cases 
of  injury  by  negligence;  but  whenever  there  is  negligence  on  the 
part  of  the  plaintiflT,  contributing  directly,  or  as  a  proximate  cause, 
to  the  occurrence  from  which  the  injury  arises,  such  negligence  will 
prevent  the  plaintiff  from  recovery ;  and  the  burden  is  always  upon 
the  plaintiff  to  establish  either  that  he  himself  was  in  the  exercise 
of  due  care,  or  that  the  injury  is  in  no  degree  attributable  to  any 
want  of  proper  care  on  his  part  Trow  v.  Verfwynt  C&niral  Railroad 
Oo^  24  Vt  487 ;  Birge  v-  Gardiner,  19  Conn.  507. 

Easceptions  overruled. 

Non.»Oii  tb«  wil^ieot  of  oontribntory  nngWgsne«,  B^OhioaooAJIUmB.B.  Oa,  ▼. 
AMdranii  S  An*  B.806b^BBF. 


Williams  t.  PowsLLi 

FktUe  impriionmefU — remaeal  of  attaeked  geode, 

An  oflloer  attached  an  attomeT's  deflk  and  librarjr  of  not  more  than 
f900  in  value,  situated  in  the  office  of  a  broker,  kept  poasoflBion  of  th« 
office  for  more  than  five  hours  of  dayUght,  and  then,  after  demanding 
and  being  refused  a  key,  obtained  one  from  a  locksmith  for  the  purpose  of 
continaing  his  possession.  The  broker  caased  another  lock  to  be  pat  od 
the  door,  and  after  giving  the  officer  notice  to  remove  the  goods  immediately 
and  his  refusing  to  do  so,  locked  him  in  for  the  night.  In  an  action  foi 
assault  and  false  imprisonment,  held,  that  the  officer  delayed  removing  th# 
goods  for  an  unreasonable  length  of  time ;  that  he  abused  his  authorl^  aaJ 
became  a  trespasser,  and  that  he  could  therefore  not  recover. 

Action  for  assault  and  false  imprisonment 

The  plaintiff,  a  constable  of  Boston,  received  a  summons  and 
attachment  against  one  Eeyes,  an  attorney  at  law,  with  directions 


MAECH  TERM,  1869.  397 

WilliamB  y.  PowelL 

to  attach  the  fnmitare  and  library  of  Keyes^  in  the  office  of  said 
Eeyes.  Eeyes  occupied,  with  his  desk  and  library,  a  portion  of  the 
office  of  Powell,  the  defendant,  an  insurance  broker  in  Boston,, 
under  a  parol  license  for  a  stipulated  monthly  sum. 

The  plaintiff  attached  the  desk  and  law  books  of  Eeyes  in  de- 
fendant's office,  at  about  two  o'clock  in  the  afternoon,  and  left  a 
keeper  to  hold  possession.  About  six  o'clock  plaintiff  returned  to 
the  office  and  demanded  a  key  of  both  Eeyes  and  defendant,  which 
was  refused.  Plaintiff  then  procured  a  key  from  a  locksmith.  The 
defendant  then  caused  another  lock  to  be  put  upon  the  door,  and 
after  requesting  the  plaintiff  to  remove  immediately  any  property 
which  he  claimed  to  hold,  and  himself  leave  the  office,  the* 
plaintiff  replied  that  he  could  not  do  so  that  night,  but  would  the 
next  morning.  The  defendant  thereupon  went  out  and  locked 
the  plaintiff  and  his  keeper  in  the  office,  where  the  former  remained 
three  hours,  getting  out  of  a  window,  and  the  latter  all  night  The 
plaintiff  offered  to  show  that  he  had  followed  the  usage  among 
officers ;  also,  that,-  after,  the  demand  to  remove  the  property  waa 
made,  he  did  not  have  reasonable  time  to  comply.  These  offers 
were  refused  and  the  judge  directed  a  verdict  for  the  defendant  The 
plaintiff  appealed. 

B.  Lundt  for  the  plaintifll 

O.  O.  KeyeSj  for  defendant 

Orat,  J.  The  evidence  in  this  case  wholly  fails  to  support  the 
charge  of  assault  or  false  imprisonment  An  officer  has  no  right  to* 
make  use  of  the  tenement  of  one  person  to  keep  goods  attached 
on  a  writ  against  another  for  a  longer  time  than  is  reasonably 
necessary  to  remove  them.  Rowley  v.  Rkey  11  Mete.  337.  What  i» 
reasonable  time,  when  depending  on  undisputed  fact-s,  is  a  question 
of  law.  8p<H>r  v.  Spoaner^  12  Mete  285 ;  Prati  v.  Farrar,  10  Allen^ 
521.  Five  hours  of  daylight  were  clearly  more  than  a  reasonable 
time  to  remove  an  attorney's  desk  and  law  books  of  not  more  than 
1200  in  value.  The  plaintiff  had  no  right  as  against  the  defend- 
ant to  hold  possession  of  his  office  until  he  could  see  the  debtorv 
and,  by  keeping  possession  of  the  defendant's  office  for  more  than 
Hve  hours,  and  then,  after  demanding  and  being  refused  a  key^ 
obtaining  one  from  a  locksmith  for  the  purpose  of  continuing  bi» 
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poBsesnon,  he  abused  his  authority  and  became  a  trespasser.  Mai 
colm  Y.  Spoor,  12  Mete  279.  Under  such  circumstanoesy  the  defend- 
ant was  justified  in  giving  him  notice  to  remove  immediately,  and, 
on  his  refusing  to  do  so,  in  securing  the  door  for  night ;  and  the  plain- 
tiff,  if  he  chose  to  remain  inside,  had  no  cause  to  complain  of  being 
locked  in.  Spoor  t.  Spooner,  12  Mete.  281.  Testimony  that  it  was 
the  custom  of  other  officers  to  behave  as*unreasonably  as  this  plain- 
tiff would  not  show  his  conduct  to  be  reasonable  or  lawful  It  was 
therefore  rightly  ruled  that  such  testimony  was  inadmissible^  and 
that  the  plaintiff  oould  not  maintain  his  action. 

Exeg>tions  ovmrulkL 


DosB  AisTD  Others  y.  Hakbahav. 

(101  ICaM.  68L) 
If^netian — earutrueUan  9f  deed, 

A  gimatee  under  a  oonveyanoe  with  a  restrieiion  that  none  bat  a  dwelUng- 
honae  shall  be  erected  on  the  premises  and  that  the  *'  building,  when  ere<sted« 
Is  nut  to  be  ooenpied  for  the  pnrpose  of  earrjring  on  anj  o^nsive  trade 
or  calling  whateyer,"  cannot  nse  a  part  of  a  dwelling,  so  erected,  as  a 
grocery  store. 

iKJUNcnoif  to  restnun  the  grantee  of  a  lot  of  land  from  an 
alleged  violation  of  a  restrictive  provision  in  the  deed.  It  was 
agreed  by  the  parties  at  the  trial  tiiat  the  original  owners  of  the 
land,  comprising  the  lot  in  question,  had  agreed  among  themselves 
to  divide  it  into  lots,  and  to  build  or  have  built  thereon  dwellings  of 
uniform  height  and  distance  from  the  street  This  restriction  was 
embodied  in  the  deeds  of  several  persons  who  bought  some  of  these 
lots  from  the  original  owners;  and  on  the  22d  day  of  April,  1859, 
one  of  the  original  lots  was  conveyed  to  the  defendant  by  a  deed, 
embracing  the  following  condition : 

**  This  conveyance  made  subject  to  the  following  restrictions ;  that 
no  building  is  to  be  erected  on  said  lot,  except  a  dwelling-house  of 
uniform  height  with  the  other  houses  on  the  other  lots  shown  on 
the  plan  (being  said  eight  other  lots),  and  not  less  than  three 
stories,  and  the  exterior  walls  to  be  of  brick,  stone  or  iron,  and  to 
be  set  back  from  the  line  of  Davis  street  at  least  seven  feet,  except 
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ontbttUdrngs  in  the  rear  of  the  main  house;  and  said  buildings, 
when  erected,  are  not  to  be  occupied  for  the  purpose  of  carrying  on 
any  offensiye  trade  or  calling  whatever;"  it  was  further  agreed, 
*^  tliaty  a  short  time  before  the  filing  of  the  bill,  the  defendant«deter- 
mined  to  erect  a  building  on  his  lot,  set  back  from  the  street  the 
required  distance,  the  upper  stories  of  which  were  intended  by  him 
to  be  used  and  constructed  as  a  dwelling-house,  and  the  first  story 
and  basement  of  which  were  intended  by  him  to  bo  used  as  a  retail 
grocery  store,  and  constructed  as  such;  that,  at  the  time  of  learning 
of  the  defendant's  intention,  and  before  filing  the  bill,  the  plaintifb 
gave  notice  to  the  defendant^  and  requested  him,  to  desist  from 
erecting  his  building,  but  he  declined  to  do  so;  that,  at  the  time  of 
the  filing  of  the  bill,  he  had  prepared  his  plan,  laid  the  foundation,  and 
just  commenced  the  superstructure  of  the  building;  that,  after  the 
injunction  had  been  issued,  the  defendant  had  erected  on  his  lot  a 
brick  and  stone  building,  set  back  the  requisite  distance  from  the 
street,  the  first  story  of  which  had  but  one  room ;  that  the  stories  of 
the  building  above  the  first  were  constructed  as  a  dwelling-house, 
and  the  defendant  proposed  to  use  them  as  such,  for  the  residence 
of  bimself  and  his  fiunily ;  that  the  room  comprising  the  first  story 
was  separated  by  a  sheathed  partition  from  the  rest  of  the  building, 
and  had  no  entrance  to  the  rest  of  the  building,  except  through  a 
door  leading  into  a  passage-way,  which  passage-way  was  in  the  rear 
of  the  first  story;  and  that  there  was  an  entrance  from  the  inside 
of  the  first  story  to  the  cellar,  and  the  cellar  had  a  doorway  and 
steps  leading  into  it  from  the  street,  large  enough  to  admit  the  pas- 
sage of  hogsheads  and  barrels.'' 

The  defendant  contended  that  he  had  erected  the  building  to  a 
point  where  he  could  abide  the  decision  of  the  court,  intending  to 
erect  the  first  story  as  a  grocery,  or,  if  not  allowed  to  do  this,  to  erect 
it  as  a  dwelling,  and  use  it  as  a  grocery  afterward.  The  case  was 
reserved  for  the  fiQl  court 

/.  D.  Bidl,  for  plaintifBk 

A.  A.  Rann$yt  for  defendant. 

Ames,  J.  This  case  closely  resembles,  in  many  respects,  the  pi«* 
ceding  one  of  Linxee  v.  Miocery  101  Mass.  512,  and  falls  within  the 
iame  rule.  The  grantee  in  each  case  holds  only  a  qualified  and  lim- 
ited title,  and  is  carefully  restricted  as  to  the  kind  of  building  that 
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he  shall  erecty  and  the  use  that  he  shall  make  of  it  In  each  cas^ 
he  is  endeavoring  to  get  rid  of  the  condition  which  made  a  materia} 
part  of  the  title  that  he  purchased  and  accepted^  and  to  acquire  a 
larger  4dtle  than  his  deed  gives  him.  In  this  case  there  has  been 
nothing  on  the  part  of  the  grantors  bearing  any  resemblance  to 
acquiescence,  and  there  is  no  suggestion  that  they  have  been  guilty 
of  any  laches  that  should  interfere  with  the  enforcement  of  their 
rights. 

The  defendant  insists  that  such  conditions  and  restrictions  in  a 
deed  are  not  to  be  favored,  and  that  they  are  not  to  be  extended,  by 
implication,  beyond  the  most  bare  and  literal  interpretation  of  the 
terms  in  which  they  are  expressed*  He  admits  that,  by  the  deed,  he 
can  build  nothing  but  a  dwelling-house;  but  he  also  insists  that  he 
is  at  liberty  to  change  this  dwelling-house,  when  built,  into  a  place 
of  business.  The  deed  provides  that  the  /'  buildings,  when  erected, 
are  not  to  be  occupied  for  the  purpose  of  carrying  on  any  offensive 
trade  or  calling  whatever;"  and  he  claims  that,  under  a  literal  con- 
struction of  this  expression,  he  may  establish  a  grocery  in  his  dwell- 
ing-house,  provided  it  be  conducted,  as  it  may  be,  in  an  inoffensive 
manner.  But  this  mode  of  dealing  with  the  condition  deprives  it 
of  all  force  whatever,  and  seems  to  us  to  be  a  mere  evasion.  There 
is  nothing  in  the  condition  that  appears  to  be  unreasonable,  or  con- 
trary to  the  policy  of  the  law;  and  there  is  no  reason  for  doing  vio- 
lence to  the  language  in  which  it  is  expressed,  or  perverting  its  true 
meaning.  Some  kindB  of  industry  might  be  carried  on  in  a  dwell- 
ing-house without  any  inconvenience  whatever  to  the  neighborhood. 
The  house  might  be  occupied  by  a  physician  or  a  lawyer,  perhaps 
by  a  chemist  or  photographer,  and  a  portion  of  it  set  apart  as  an 
office  or  place  of  business,  without  any  offense  or  objection.  All 
this  would  be  allowable  under  the  deed.  But  to  change  a  dwelling- 
house  into  a  grocery,  a  work-shop,  or  a  market,  would  be  a  very  dif- 
ferent matter.  The  condition  cannot  fairly  be  construed  as  having 
any  other  meaning  than  to  prescribe  the  kind  of  building  that  shall 
be  erected,  and  the  manner  in  which  it  shall  be  used  and  occupied. 
Even  if  the  bald  and  literal  construction  contended  for  by  the 
defendant  could  be  sustained,  it  is  by  no  means  certain  that  under 
his  answer  it  would  be  of  anyavaQ  to  him.  He  admits,  that  in 
building  his  house  he  had  it  in  view  to  finish  a  part  of  it  for  use  aa 
a  grocery. 

Injunction  fnade  perpetual,  with  costs  for  the  plaintiff s. 
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(]ailiaM.QSU 
Marine  inturanee — ecnttrueHon  nf  poUcif. 

A  maiine  iiuiaranee  eompmay  isBned  its  policy  on  plaintiff's  vessel,  containing 
a  danse  as  follows :  "  Prohibited  from  the  river  and  gulf  of  St.  Lawrence, 
Northumberland  straits,  or  Cape  Breton,  and  Black  sea,  between  October  1 
and  May  1. "  The  Vessel  was  in  one  of  the  prohibited  ports  in  March,  soon  after 
the  insurance  was  effected,  and  was  lost  at  sea  many  months  afterward. 
HM,  that  the  implied  warranty  of  the  clause  contained  in  the  policy  had 
been  broken,  and  plaintiff  could  not  recover. 

Action  on  a  policy  of  marine  insurance  on  a  yessel  owned  by 
plaintiff.  The  policy  was  issued  March  2,  1867,  insuring  the  res- 
ael  Zero  for  one  year  from  February  26,  ISO?,  and  containing  a 
clause  as  follows:  '^  Prohibited  from  the  river  and  gulf  of  St  Law- 
rence,  Northumberland  straits,  or  Oape  Breton,  and  Black  sea, 
between  October  1  and  May  1."  The  vessel  was  at  Oape  Breton  in 
March,  1867,  then  returned  to  New  York,  and  in  December  sailed 
froin  St  Johns,  Newfoundland,  bound  for  Sydney,  Oape  Breton, 
when  she  was  lost  at  sea  January  10, 1868.  The  superior  court  sent 
the  case  to  this  court  on  these  facts ;  and  the  following  additional 
evidence  was  taken  subject  to  the  opinion  of  this  court  as  to  its 
admissibility :  '^  that,  when  the  policy  was  delivered  to  the  plaintiff's 
agent,  he  objected  to  the  clause  above  given,  and  stated  to  the  presi* 
dent  of  the  defendants  that  the  vessel  would  probably  want  to  use 
some  of  the  prohibited  ports,  and  the  president  replied  that  thq 
effect  of  the  clause  was  to  exclude  risks  in  such  ports  only,  but  not 
to  vitiate  the  policy,  and  in  that  case  he  could  come  in  and  make 
an  agreement  for  an  additional  premium,  or  take  the  risk  himself 
while  in  such  ports ;  that  a  custom  exists  with  the  underwriters  of 
Boston  to  construe  said  clause  as  excluding  any  risks  in  the  pro^ 
hibited  ports,  but  not  that  such  use  vitiates  the  policy;  that  for  the 
year  previous  to*  February  26, 1867,  the  plaintiff  insured  the  same 
vessel  with  the  defendants,  by  a  policy  containing  the  same  clause 
as  the  one  quoted,  and,  when  the  insurance  was  effected,  the  vessel 
was  in  Sydney,  a  prohibited  port,  and  it  was  so  stated  in  the  appli- 
cation for  insurance,  and  the  defendants  issued  their  policy,  and  a| 
the  end  of  the  year  demanded  and  collected  of  the  plaintiff  the  pra- 
mium  for  such  year.** 
Vol.  IIL— 61 
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JT.  E.  IngalUf  for  the  plaintiff 
H.  C.  Hukhina,  for  the  defendants. 

Chapman,  0.  J.  As  a  policy  of  insoranoe  is  a  written  instni« 
ment^  its  language  most  be  regarded  as  expressing  what  the  parties 
intended  to  agree  npon,  and  the  court  must  construe  it  without 
being  influenced  by  the  oral  statements  of  either  party.  Therefore^ 
the  oral  statements  of  the  president  of  the  company  as  to  the  con* 
stioiction  of  the  policy  in  this  case,  which  were  offered  in  evidence 
by  the  plaintiff,  are  inadmissible.  The  usage  which  was  offered  to 
be  proved  is  also  inadmissible.  Seccomb  v.  Provincial  Insurance  Oo^ 
10  Allen,  305.  I^  is  merely  a  usage  among  underwriters  in  Boston 
to  construe  a  clause  of  the  policy  in  a  particular  way.  The  dause 
in  question  is :  **  Prohibited  from  the  river  and  gulf  of  St  Law- 
rence, Northumberland  straits,  or  Cape  Breton,  and  Black  sea^ 
between  October  1  and  May  1."  There  is  nothing  in  this  language 
BO  technical  or  peculiar,  or  having  such  application  to  a  particular 
trade  or  branch  of  business,  or  a  particular  method  of  managing 
business,  as  to  require  the  evidence  of  usage  to  explain  it,  within  the 
principles  stated  in  EcUon  v.  Smith,  20  Pick.  150,  Macy  v.  Whaling 
insurance  Co^  9  Mete.  854^  or  Orocher  v.  Peoples  Insurance  Oo^  8 
Cnsh.  79.  But  the  proposition  is,  in  effect,  to  resort  to  the  uoder** 
writers  in  Boston  as  authorily  for  the  legal  construction  of  a  con- 
tract containing  ordinary  language. 

The  evidence  offered  to  prove  that,  in  a  prior  year,  the  company 
insured  the  same  vessel,  by  a  similar  policy,  while  she  was  in  a  pro^ 
faibited  port,  and  that  the  policy  was  treated  as  valid,  is  also  inad*^ 
missible.  The  waiver  of  the  prohibition  in  that  case  does  not  aid  us 
in  the  interpretation  of  the  policy  before  us. 

In  March,  1867,  the  vessel  used  a  port  in  Cape  Breton,  and  after- 
ward returned  to  New  York  in  safety.  On  December  24^  1867,  she 
sailed  from  St  Johns,  Newfoundland,  for  Sydney,  Cape  Breton,  a 
prohibited  port;  and  when  a  short  distance  out  of  St  Johns,  sh6 
Was  struck  by  a  gale  and  driven  out  into  the  middle  of  the  Atlantic 
ocean  where  she  was  lost  by  the  perils  insured  against,  on  January  10> 
1868.  The  principal  question  presented  is,  whether  the  word  ^  pro^ 
hibited  ^  constitutes  a  warranty  that  th?  vessel  shall  not  go  to  the 
places  designated  within  the  prescribed  time.  ' 

No  particular  form  of  words  is  necessary  to  constitute  a  warranty; 
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ttid  though  the  assured  has  signed  no  writings  but  has  merely 
accepted  a  policy  which  the  insurer  haS'Signedand  deliyered  to  him, 
yet  its  statements  as  to  what  he  or  the  yessel  shall  do,  or  as  to  what 
condition  she  shall  be  in,  are  often  regarded  as^  warranties  on  his 
part  No  case  is  cited  in  which  the  word  '^prohibited''  has  been 
construed  by  direct  abjudication*  But  words  which  are  equiyalent 
to  a  prohibition  are  regarded  as  amounting  to  a  warranty.  Thus, 
in  CoHedge  v.  Harty,  6  Ezch.  205,  the  clause  which  was  held  to  be 
a  warranty  was  a  rule,  subjoined  to  the  policy,  that  the  yessels  insured 
^  were  not  to  sail  to  or  from  "  certain  specified  ports  at  certain  speci- 
fied seasons.  In  Sawj/§r  v.  Ooastert^  Insurance  Oo^  6  Gray,  331,  the 
words  ''not  allowed"  to  carry  gram  in  bulk,  'etc.,  seems  to  have 
been  so  regarded,  though  the  point  was  not  directly  decided.  See 
also  Palmer  y.  Warren  Insurance  Co^  1  Story,  360.  In  the  present 
case,  the  clause  above  cited  amounts  to  a  statement  that  the  yeesel 
insured  shall  not  be  allowed  by  the  assured  to  enter  the  waten 
specified  within  the  times  prescribed,  and  such  a  statement  comei 
within  the  proper  definition  of  a  warranty,  and  must  be  regarded  as 
aaoh. 

A  warranty  is  held  to  be  a  condition  precedent;  it  must  be  liter-* 
ally  fulfilled,  and  a  breach  of  it  makes  the  policy  void.  1  Arnold 
on  Ins^  §§  213  -  215.  In  the  present  case,  there  can  be  no  doubt  that^ 
if  the  prohibition  amounted  to  a  warranty,  it  was  yiolated,  in  March^ 
1867,  by  the  use  of  a  port  in  Gape  Breton.  It  is  not  necessary, 
therefore,  to  consider  the  effect  of  the  voyage  to  Sydney;  for  the 
pclicy  had  already  become  void. 

JudgmmUfor  th$  defmdanis^ 
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lire.  Oa 

Omuinutiofi  €f  Hfe  imuranee  poUeif 

▲  life  inmuanoe  policy  was  iasaed  to  plaintiff's  decedent  in  April,  1866; 
ezpiesBed  to  be  made  in  oonaideration  of  a  premium,  alreadj  paid,  and  of  a 
like  sum  to  be  annually  paid  during  the  continuance  of  the  poUoy ,  and  pro- 
viding that  the  policy  should  "  not  take  e£foct  until  the  premium  was  paid," 
and  that  the  policy  should  be  forfeited  "  in  case  any  premium  due  upon  the 
policy  should  not  be  paid  at  the  date  when  payable."  The  first  premium 
was  paid  partly  in  cash  and  partly  in  promissory  notes,  but  the  notes  wero' 
not  paid,  and  the  insured  died  March,  1867.  EM,  that  the  policy  had  taken^ 
effect,  and  that  the  non-payment  of  the  notes  did  not  bar  plidntiff 's  recovery ' 
because  the  "  forfelturo  '*  clause  roferred  to  promiums  after  the  first 

Action  on  a  life  insurance  policy,  by  the  administratrix  of  the 
insured.  The  case  was  submitted.  On  the  11th  of  April,  1866,  the 
defendant  issued  its  policy  of  life  assurance  to  Samuel  McAllister 
for  15,000,  expressed  to  be  made  ^'  in  consideration  of  the  premium 
of.  1120.50  to  said  company  paid  by  Samuel  McAllister,  being  the. 
assured  in  this  policy,  and  of  a  like  sum  to  be  paid  to  them  by  said 
assured  on  or  before  the  11th  day  of  April  in  eyery  year  during  the 
continuance  of  this  policy,'^  and  providing  that,  ^Mn  case  any  pre- 
mium due  upon  this  policy  shall  not  be  paid  at  the  day  when  payable, 
the  policy  shall  thereupon  become  forfeited  and  void,"  except  for  a 
short  temporary  insurance  computed  on  premiums  already  paid. 
The  policy  further  provided  that  ^'  this  policy,  and  any  sums  that 
shall  become  due  thereon  from  said  assured,  are  pledged  and  hypothe- 
cated to  said  company,  and  they  have  a  lien  thereon  to  secure  the 
payment  of  any  premium  on  which  credit  may  be  given,  and  of  any 
note  or  security  therefor,  but  this  pledge  and  hypothecation  shall  in 
no  respect  affect  the  provisions  respecting  the  forfeiture  of  this 
policy ;  this  policy  does  not  take  effect  until  after  the  premium  is 
paid.''  The  first  premium  was  paid  as  follows:  $30.12  in  cash ;  one 
promissory  note,  dated  April  16,  1866,  for  $30.13,  payable  in  six 
months,  and  designated  as  being  in  part  of  premium  on  the  policy; 
one  promissory  note,  dated  April  11, 1866,  for  $60.25  and  inter^ 
payable  after  ttie  expiration  of  five  years,  and  designated  as  being  foi 
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part  of  the  premium  on  the  policy,  ^^  which  policy  and  all  amounts 
payable  thereon^  for  returns  of  premiums  and  distribution  or  lo88» 
are  hereby  pledged  and  hypothecated  to  said  company  for  the  pay- 
ment of  the  notes,  said  policy  being  agreed  to  be  subject  to  forfeit* 
ore,  and  to  become  void  in  case  of  non-payment  of  principal  and 
interest  of  this  note,  in  compliance  with  the  terms  thereo£'' 

By  the  policy  and  the  statute  of  1861,  chapter  186,  the  cash  pay- 
ment created  a  temporary  insurance  until  Nov.  6, 1866.  The  notes 
were  not  paid  by  the  assured.  Payment  of  the  first  note  was 
demanded  when  it  became  due,  but  refused;  and  the  refusal  was 
accompanied  with  the  statement  on  the  part  of  the  assured  that 
**  he  would  not  haye  any  thing  more  to  do  with  the  company,  and 
abandoned  the  whole  thing."  But  the  company  continued  to  hold 
the  notes,  and  the  assured  to  hold  the  policy.  March  7, 1867,  Sam- 
uel McAllister,  the  assured,  died ;  notice  and  proof  of  the  death  of 
the  assured  was  duly  presented  to  the  company;  the  plaintiff  was 
appointed  administratrix  and  brought  this  action. 

J91  O.  HutchinSf  for  plaintiff. 

JD.  Foster  &  0,  W.  Bdldtoin,  for  defendants. 

Geat,  J.  The  policy  upon  which  this  action  is  brought  is  ex- 
pressed to  be  made  in  consideration  of  a  premium  already  paid,  and 
of  a  like  sum  to  be  paid  annually  during  its  continuance,  and 
*'  does  not  take  effect  until  the  premium  is  paid."  But  it  is  agreed 
by  the  parties,  in  the  case  stated,  that  the  defendants  made  and  de- 
livered the  policy  to  the  assured,  and  at  the  time  of  the  delivery 
took  for  the  first  premium  a  certain  sum  in  cash,  and  two  notes  of 
the  assured,  one  payable  in  six  months,  and  the  other  on  demand 
after  five  years.  Whatever  were  the  powers  of  the  directors,  the 
corporation  itself  might  certainly  take  notes  for  part  of  the  pre- 
mium, instead  of  insisting  on  immediate  payment  of  the  whole. 
Bodsdon  v.  Ouardian  Insurance  Og.,  97  Mass.  144.  The  policy  thus 
took  effect  as  a  binding  contract,  and  the  question  is,  whether  it 
was  terminated  before  the  death  of  the  assured. 
;  The  defendants  rely  upon  that  provision  of  the  policy  which  de- 
claims that,  ^^  in  case  any  premium  due  upon  the  policy  shall  not  be 
paid  at  the  day  when  payable,  the  policy  shall  thereupon  become 
forfeited  and  void,"  except  for  a  certain  period  which  had  expired 
before  the  death  of  the  assured  in  this  case.    But  the  court  is  of 
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opinion  that  ibis  dansei  which  is  inserted  for  the  benefit  of  the  in* 
surers,  and  to  be  construed  most  strongly  against  them,  and  which 
merely  provides  that  the  policy  **  shall  become  forfeited  «Dd  Toid,*^ 
in  case  a  premium  ^  shall  not  be  paid  at  the  day  when  payable^*^ 
can  only  apply  to  a  policy  which  has  once  taken  efPecty  and  to  non 
payment  of  a  premium  payable  after  that  time,  and  cannot  be  held 
to  refer  to  that  premium  which  the  policy  contemplates  and  re- 
quires  to  be  paid  before  the  contract  of  insurance  has  any  binding 
force. 

This  policy  does  not  proyide  that  it  shall  be  avoided  or  forfeited 
ui)on  the  faQure  to  pay  any  note  or  obligation  given  for  a  premium, 
and  differs  in  that  respect  from  the  cases  of  Pitt  v.  Berkshire  In- 
surance  Co^  100  Mass.  500,  and  Soberts  v.  New  England  Ineuranee 
Co.j  Disney,  355,  cited  by  the  defendants. 

The  subsequent  stipulation,  by  which  the  policy,  and  any  sums 
that  shall  become  due  thereon  from  the  company,  are  pledged  and 
hypothecated  to  them  to  secure  the  payment  of  any  premium 
on  which  credit  may  be  given,  and  of  any  note  or  security  therefor, 
expressly  declares  that  ^*  this  pledge  and  hypothecation  shall  in  no 
respect  affect  the  provisions  respecting  the  forfeiture  of  the  policy,*^ 
and  cannot  therefore  enlarge  those  provisions 

The  diff(.rence  also  in  the  form  of  the  two  notes  taken  by  the  de> 
fendants  for  part  of  the  premium — that  for  the  smallest  amount 
and  payable  in  the  shortest  time  omitting  the  provision,  which  is 
carefully  inserted  in  the  other,  of '^  said  policy  being  agreed  to  be 
subji^ct  to  forfeiture  and  to  become  void  in  case  of  non-payment  of 
int(*ri^st  and  principal  of  this  note  in  compliance  with  the  terms 
thereof " — accords  with  the  construction  that  non-payment  of  the 
first  note  was  not  intended  to  have  the  effect  of  avoiding  the  policy. 

The  refusal  of  the  assured  to  ]my  that  note  after  it  had  become 
due,  accompanied  by  the  statement  that  ^'he  would  not  have  any 
thing  more  to  do  with  the  company,  and  abandoned  the  whole 
thing,"  does  not  appear  to  have  been  assented  to  by  the  company ; 
for  the  company  continued  to  hold  the  notes,  and  the  assured,  to 
hold  the  policy. 

The  defendants,  having  admitted  the  death  of  the  assured,  and 
due  notice  and  proof  thereof,  and  having  failed  to  show  that  tiie 
policy  was  forfeited,  canceled,  or  in  any  way  avoided  or  determined 
before  his  death,  are  liable  to  his  administratrix  in  this  action. 

Judgment  for  the  plaintiff. 
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Bj  the  statute  of  June,  1808,  chapter  840,  of  Massachusetts,  entitled  ''An  m» 
concerning  the  taxing  of  bank  shares,"  it  was  provided  that  the  shares  in 
national  banks  owned  hj  non-residents  of  the  commonwealth  shall  be 
assessed  to  the  owners  thereof  in  the  cities  or  towns  where  the  banks  are 
located ;  that  the  rate  of  taxation  shall  be  the  same  as  on  other  monejed 
capital ;  that  the  value  of  such  shares  shall  be  omitted  from  the  valuation 
upon  which  the  rate  is  to  be  based,  and  that  the  act  shall "  applj  to  taxes 
assessed  and  collected  for  the  present  year  in  the  same  manner  and  to  the 
same  effect  as  if  it  had  been  in  force  on  the  first  daj  of  May."  SM,  that 
the  act  was  not  unconstitutional,  either  as  being  in  violation  of  the  act  of 
congress  of  1864,  chapter  106,  section  47,  and  1868,  chapter  7,  or  as  levy- 
ing a  tax  in  a  disproportional  manner,  or  as  being  retrospectiye  in  its 
operation. 

AonoK  to  recover  the  amount  of  taxes  paid  under  protest  The 
taxes  were  assessed  by  the  assessors  of  Boston,  under  the  atatute  of 
ISOSy  chapter  349^  on  shares  owned  by  the  plaintiffs,  in  the 
National  Severe  Bank,  which  was  established  at  Boston  under 
United  States  statute  of  18649  chapter  106.  One  of  the  plaintift 
was  a  corporation  of  Bhode  Island,  the  other  was  a  citizen  of  Con- 
necticut Several  of  the  provisions  of  the  statute  of  1868,  chapter 
349,  are  referred  to  in  the  opinion.  It  was  also  provided  by  the  aot^ 
that  it  should  ''apply  to  taxes  assessed  and  collected  for  the  present 
year  in  the  same  manner  and  to  the  same  effect  as  if  it  had  been  in 
force  on  the  first  day  of  May." 

B.  F.  ThomaSf  for  plaintiffs. 

1.  The  shares  in  a  bank  are  personal  property,  and  follow  the 
person  of  the  owner.  McCulhch  v.  Maryland,  4  Wheat  316,  437; 
mica  V.  Churchill,  33  N.  Y.  233. 

2.  The. tax  is  disprojiortional  on  account  of  the  mode  of  valuation* 
Oliver  v.  Washington  Mills,  11  Allen,  268,  275 ;  ConimonweaUh  v« 
People^s  Savings  Bank,  5  id.  428,  431 ;  Portland  Bank  v.  Apthorp, 
12  Mass.  252,  255. 


lOg  MASSACHUSETTS, 

Providence  InBtitaUon  for  Sayings  and  Jewell  ▼.  City  of  Boftoa. 

3.  The  statute  of  1868,  chapter  349,  is  retroepectiye  in  its  opera- 
tion. Gases  above;  Commonwealth  y.  Provident  Institution  far 
'savings,  12  Allen,  313. 

4.  The  statute  is  unconstitutional  because  it  conflicts  with  the 
constitution  of  the  United  States,  which  provides  that  '^citusens  of 
each  State  shall  be  entitled  to  all  priyil^es  and  immunitieB  of 
citizens  of  the  several  States.''  See  also  Oorfidd  v.  OoryeU,  4 
Wash.  G.  G.  380 ;  GrandaU  v.  8taUy  10  Gonn.  343 ;  Gampbett  v. 
MorriSy  3  Har.  &  McHen.  534,  535. 

O.  AlUn,  Attomey-Oeneral,  and  0.  H.  Hill,  for  defendants. 

Ames,  J.  By  the  terms  of  the  act  of  congress  of  June  30, 1864 
(U.  S.  Stat  1864,  ch.  106),  under  which  the  national  banks  have 
come  into  existence,  all  the  shares  in  each  of  said  banks  are  made 
taxable  in  the  place  in  which  the  bank  is  'located,"  without  any 
regard  whatever  to  the  legal  domicil  of  the  shareholders  respectively. 
This  provision  forms  a  part  of  the  organic  law  under  which  every 
such  bank  has  its  being,  a^d  under  which  the  stockholders  con* 
tribute  to  its  capital  This  court  has  recently  decided  that  the  word 
'^  place/'  as  used  in  the  statute,  means  the  State  within  which  the 
bank  is  located.  Austin  v.  Aldermen  of  Boston,  14  AUon,  359. 
And  the  subsequent  amendatory  act  of  congress  of  February  10, 1868 
(U.  S.  Stat.  1868,  ch.  7),  uses  the  following  language :  The  words 
-'  place  where  the  bank  is  located  and  not  elsewhere  "  shall  be  con- 
strued and  held  to  mean  the  State  within  which  the  bank  is 
located ;  and  the  legislature  of  each  State  may  determine  and  direct 
the  manner  and  place  of  taxing  all  the  shares  of  national  bank|^ 
located  within  said  State,  subject  to  the  restriction  that  the  taxation 
shall  not  be  at  a  greater  rate  than  is  assessed  upon  any  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  State;  and  pro* 
vided,  always,  that  the  shares  of  any  national  bank  owned  by  non- 
residents of  any  State  shall  be  taxed  in  the  city  or  town  where  said 
bank  is  located,  and  not  elsewhere.^'  The  legislature  of  this  com- 
monwealth, by  the  statute  of  1868,  chapter  349,  passed  June  11th  of 
that  year,  entitled  ''  An  act  concerning  the  taxing  of  bank  shares,^'  has 
undertaken  to  determine  and  direct  the  manner  in  which  all  the 
shares  of  stock  in  banks,  whether  of  issue  or  not,  existing  by  au- 
thority of  the  United  States,  shall  be  taxed.  The  act  provides, 
among  other  things,  thf'\t  such  shares  owned  by  non-residents  of  this 
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<3ommoiiwealth  shall  be  assessed  to  the  owners  thereof  in  the  cities 
or  towns  where  such  banks  are  located,  and  not  elsewhere ;  that  the  tax 
ifaaU  be  a  lien  on  their  shares ;  that  the  value  of  such  shares  shall  be 
omitted  from  the  valuation  upon  which  the  rate  is  to  be  based ;  and 
that  the  proceeds  of  the  tax  on  such  shares,  when  collected,  shall  be 
paid  over  by  the  treasurer  of  the  town  or  city  to  the  State  treasurer. 
The  plaintiflTs  insist  that  this  statute,  so  far  as  it  applies  to  non-resi- 
-dent  stockholders,  is  one  which  the  legislature  had  no  right  to  enact; 
that  the  tax  assessed  under  it  upon  such  stockholders  is  invalid ; 
4uidthat  the  lien  it  assumes  to  create  upon  the  stock  cannot  be 
•enforced. 

The  counsel  for  the  plaintiffs  insists  that  three  *^  landmarks  "  have 
been  established  in  this  broad  field  of  inquiry,  namely,  that  the 
•shares  of  the  stockholders  of  the  national  banks  are  distinct  sub- 
jects of  taxation ;  that  they  may  be  assessed  and  taxed  without 
•deducting  from  their  valuation  that  portion  of  the  corporate  capital 
invested  in  the  bonds  of  the  United  States ;  and  last,  and  most 
important  of  all,  for  the  purposes  of  this  inquiry,  that,  the  banks 
being  agencies  of  the  general  government  in  the  execution  of  its 
powers  and  functions,  the  States  have  no  power  to  tax  their  capital 
•except  under  the  permission  of  congress.  It  is  also  established  by 
statute  that  the  shares  are  taxable  in  the  place  (that  is  to  say,  the 
State)  where  the  bank  is  located,  and  not  elsewhere ;  that  the  legisla- 
ture of  each  State  may  determine  and  direct  the  manner  and  place 
within  such  State  of  taxing  such  shares  (with  a  restriction  against 
•oppressive  and  hostile  taxation) ;  and  that,  in  the  case  of  shares 
belonging  to  persons  not  residing  within  the  State,  the  place  of  tax- 
ation shall  be  the  city  or  town  in  which  the  bank  is  located,  and  not 
•elsewhere.  A  citizen  of  Connecticut  or  Shode  Island,  therefore, 
owning  shares  in  a  national  bank  in  Massachusetts,  is  not  to  be  taxed 
for  them  in  Connecticut  or  Rhode  Island.  They  can  only  be  taxed 
in  Massachusetts :  a  provision  which  relieves  him  of  all  danger  of 
being  twice  taxed  for  the  same  property.  Flint  v.  Aldermen  of  Boston, 
^9  Mass.  141.  The  acts  of  congress  in  regard  to  such  shares  belong- 
ing to  non-resident  stockholders  apparently  are  intended  to  annul, 
«s  to  them,  the  general  rule  that  personal  property  follows  the  per- 
son, and  has  no  locality  other  than  the  domicil  of  the  owner,  and 
to  attach  to  such  shares,  for  some  purposes,  and  to  some  extent,  the 
local  character  and  fixity  of  real  estate.  They  are  proper  subjects 
of  taxation  in  the  town  where  the  bank  in  question  is  located;  and 
Vol.  III.— 52 
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the  legislattue  of  the  oommonwealth  (as  the  above-qiioted  act  of  oonr 
gress  expressly  proyides  that  it  may)  has,  by  the  statute  iu  quertion,. 
determined  and  direpted  the  manner  in  which  they  shall  be  taxed» 
:  If  the  statute  of  1868,  chapter  349,  is  tp  be  interpreted  as  providing 
for  the  imposition  of  an  excise,  in  the  proper  sense  of  that  term,, 
and  as  distingnished  firom  a  t^kz,  it  would  be  liable  to  all  the  objeo-^ 
tiions  so  fiilly  pointed  out  in  the  recent  case  of  Oliiw  t.  Waahingtan 
MillSy  11  AUen,  2^8,  and  conld  not  be  sustained.  But  the  plaintifb 
do  not  claim  that  it  was  intended  to  provide  for  an  excise,  in  the 
proper  sense  of  that  term.  On  the  contrary,  they  insist  that  it  is 
intended  to  authorize  a  tax,  and  not  an  excise ;  tiiat  the  act  bears 
the  title  of  **  An  act  concerning  the  taxation  of  bank  shares;''  that 
*'  tax,"  and  in  no  case  ^*  di|ty  ^  or  *^  excise,''  is  the  term  used  throught- 
out  the  statute;  that  the  previsions  for  the  assessment  and  oollecr 
tion  are  appropriate  to  a  tax  rather  than  to  a  duly  or  excise,  and 
are  assimilated  to  the  existing  provisions  of  law  for  the  assessment 
and  collection  of  taxes  on  similar  property;  that  the  n^teof  taxa> 
tion  is  required  to  be  the  same  as  on  other  moneyed  capital;  that 
the  same  form  of  expression  is  used  in  the  statute  and  in  the  acts 
of  congress  above  cited,  showing  that  a  tax  on  property,  and  not  a 
duty  or  excise  on  the  franchise,  was  intended  to  be  permitted  by 
congress  and  imposed  by  the  State ;  and  that  the  statute  has  not 
been  so  framed  that  it  could  be  held  valid  either  as  tax  or  an  excise, 
whichever  its  true  nature  might  be  On  the  assumption,  then^ 
that  this  argument  on  the  part  of  the  plaintiflTs  is  well  founded,  and 
that  the  true  construction  of  the  statute  is  that  it  is  intended  for 
taxation,  and  not  for  an  excise  or  duty,  can  it  be  maintained  as  a 
valid  exercise  of  power  on  the  part  of  the  legislature  P 

The  objection  that  it  conflicts  with  the  restrictions  expressly 
provided  for  by  the  two  acts  of  congress  is  one  which  meets  us  at 
the  threshold  of  the  inquiry,  and  may  very  properly  be  considered 
first.  The  power  of  the. State  to  tax  the  shares  is  subject  to  the 
restriction  that  the  tax  shall  not  be  ''at  a  greater  rate  than  is 
assessed  upon  any  other  moneyed  capital  in  the  hands  of  individual 
citizens  of  the  State."  We  think  that  this  clause  waa  obviously 
intended  to  preclude  the  possibility  that  property  of  that  descriptioii 
diould  be  singled  out  for  special  and  peculiar  taxation.  Its  opera- 
tion would  be,  to  prevent  oppressive  and  hostile  discriminations 
uo  favoi  able  to  the  banks.  A  State,  if  there  were  no  such  restrictions, 
might  so  arrange  its  method  of  taxation  as  substantially  to  expel 


MABOH  TERM,  1869.  U) 

*  I  ■!■■.■  I  .1    11  ■■.  -■  .1  I  ■  -  a^— »^.  1.        I  ■-,-...1.     ,1.  I       »       1.    -■■ 

Pfovidenoe  Institatioii  for  SayingB  and  Jewell  t.  City  of  Bostom 

the  national  banks  from  its  limits.  It  most  be  assumed  that  this 
system  of  banking  was  devised  by  the  national  legislature  for 
national  parposesy  as  an  agency  of  the  goyemment  in  the  exercise 
of  its  powers  and  fanctions»  and  that  for  public  reasons  it  was  in- 
tended that  it  should  be  general  and  uniform  throughout  the 
country.  It  might  well  seem  reasonable  to  congress  to  take  some 
precaution  that  the  banks  in  each  State  should  be  taxed  only  at  the 
same  rate,  and  generally  in  the  same  manner,  as  the  moneyed  capital 
of  individual  citissens  is  taxed  in  the  same  State.  The  lamguage  of 
the  act  of  congress  does  not  require  the  strict^  literal  and  narrow 
interpretation  that  might  be  proper  in  the  construction  of  a  penal 
statute.  It  means,  merely,  as  we  think,  that  such  shares  shall  be 
taxed  upon  a  general  system  and  in  compliance  with  a  set  of  rules 
and  principles  applied  alike  throughout  the  State  to  the  taxation 
of  aU  moneyed  capital  It  means,  that  the  rate  upon  a  thousand 
dollars,  invested  in  such  a  bank,  shall  be  the  same  as  the  rate  upon 
a  like  sum  put  out  at  interest  on  good  security ;  that,  as  &r  as  mere 
taxation  is  concerned,  the  owner  of  the  one  investment  shall  fitre 
neither  better  nor  worse  than  the  ascertained  owner  of  the  other; 
that  banks  are  not  to  be  oppressed  or  incommoded,  nor  their  opera* 
tions  as  agencies  of  the  general  government  to  be  prevented  or 
impeded  by  invidious  and  unfavorable  rates,  as  compared  with 
other  property  of  the  same  general  kind  in  the  same  place.  A 
strictly  literal  construction  of  the  clause  would  lead  to  such  results 
that  practically  it  would  be  a  matter  of  almost  insuperable  difSculty 
to  lay  any  legal  tax  at  all  upon  that  form  of  investment  If  the 
words  mean  that  the  rate  is  to  be  the  lowest  that  is  assessed  upon 
any  moneyed  capital  in  any  part  of  the  commonwealth,  one  result 
would  be,  that  the  owners  of  bond  stock  would  be  assessed,  in 
Boston  for  example,  at  less  than  the  rate  of  taxation  on  other 
moneyed  capital,  or  other  property  generally,  owned  by  other 
residents  of  the  same  city.  It  may  be  assumed  that  generally  the 
taxation  in  large  cities  will  be  at  a  higher  rate  than  in  rural  and 
small  farming  towns.  There  would  not  only  be  one  rate  on  bank 
stock,  and  another  and  higher  rate  on  other  property,  but  the 
assessors  of  Boston,  before  fixing  upon  the  rate  for  bank  stock,  must 
inform  themselves  what  is  the  lowest  rate  of  taxation  on  moneyed 
capital  in  any  one  of  the  very  many  municipal  bodies  into  which 
this  State  is  subdivided.  When  they  have  obtained  that  informa- 
tion,  on  this  construction  of  the  act  of  congress,  they  will  have 
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ascertained  the  maximum  rate  proper  to  be  observed  in  tiie  taxation 
of  bank  stock.  Then  suppose  that  Boston,  on  its  being  ascertained 
that  the  tax  on  moneyed  capital  in  some  small  town  in  the  county 
of  Berkshire^  or  in  the  county  of  Franklin,  has  been  fixed  at  five 
cents  on  the  tlOO  of  valuation,  should  adopt  that  same  rate 
for  the  taxation  of  bank  stock ;  and  suppose  it  should  happen  that 
the  assessors  of  the  city  of  Worcester,  for  example,  in  order  to  be 
Certain  not  to  endanger  the  validity  of  their  tax  by  adopting  too 
high  a  rate,  should  take  the  precaution  to  fix  their  rate  upon  bank 
stock  at  four  cents  and  nine  mills  on  the  tlOO,  is  the  Boston 
fax  to  be  thereby  rendered  iUegal  and  void  for  being  in  conflict 
with  the  restriction  contained  in  the  act  of  congress  of  Febru- 
ary 10, 1868  ?  Why  not,  if  the  lowest  rate  on  any  moneyed  capital 
is  the  only  legal  rate  ? 

Is  the  tas  on  bank  stock  throughout  the  commonwealth  to  be 
determined  and  absolutely  controlled  by  the  decision  of  some  small 
country  village,  in  which  there  happens  to  be  no  bank,  and  in  which 
the  municipal  wants  and  expenses  are  slight  and  insignificant? 
Tet  the  literal  construction  of  the  words  *^  at  a  rate  no  greater  than 
IS  assessed  upon  any  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  the  State"  would  lead  to  precisely  this  result  It 
is  impossible  to  believe  that  such  was  the  purpose  of  the  act,  or  that 
such  would  be  a  reasonable  and  fair  mterpretation  of  its  meaning. 
In  our  judgment,  it  satisfies  the  meaning  of  the  restriction,  if  the 
rate  upon  bank  shares  is  the  same  as  the  rate  upon  moneyed  capital 
in  the  hands  of  individual  citizens  in  the  town  or  city  where  the 
bank  is  located. 

Another  objection,  which  is  the  one  principally  urged  in  the 
argument,  is  that  the  tax  in  controversy  is  not  proportional.  If 
this  objection  should  prove  to  be  well  taken,  the  tax  is  illegal  and 
void.  It  is  not  in  the  power  of  congress  to  authorize  the  legislature 
to  adopt  a  system  which  fails  in  so  important  and  vital  a  particular. 
But  in  what  way  does  this  alleged  want  of  fair  proportion  manifest 
itself,  and  in  what  does  it  connist?  If  we  compare  the  case  of  the 
non-resident  stockholder  with  that  of  those  resident  in  the  town 
where  the  bank  is  established,  we  find  that  they  pay  at  exactly  the 
same  rate  on  their  shares.  If  we  compare  his  case  with  that  of 
individuals,  citizens  of  the  same  place,  owning  other  moneyed  capi* 
tal,  we  find  that  they  also  pay  at  the  same  rate  on  their  respective 
va]  nations.    Suppose  it  to  be  true  that  they  all  pay  at  a  higher  rate 


MABOH  TEBM,  1869.  {l*^ 

ProTidenoe  Institution  for  Sayings  and  Jewell  t.  Citj  of  Boston* 

than  would  be  charged  if  the  shares  belonging  to  non-residents  were 
included  in  the  valuations^  yet,  as  they  all  pay  at  one  uniform  rate, 
there  is  no  disproportion  as  among  themselres.  The  rate  in  one 
town  may  be  very  different  from  the  rate  in  the  adjoining  town ;  but 
it  is  not  necessary,  in  order  to  meet  the  requirement  that  taxes  shall 
be  proportional^  that  the  rate  shall  be  identical  in  all  the  very  great 
number  of  municipal  corporations  throughout  the  State.  Each 
town  determines  for  itself  what  amount  of  expenditure  its  wants 
require,  or  its  valuation  and  local  circumstances  will  justify ;  and, 
of  course,  the  rates  differ  very  widely  in  different  places,  yet  they 
have  never  been  caUed  in  question  as  not  being  proportional,  on 
account  of  discrepancies  of  that  nature.  We  do  not  understand 
that  there  is  any  complaint  that  one  set  or  class  of  stockholders  in 
banks  is  taxed  on  a  different  system  from  the  rest;  or  that  there  is 
any  want  of  due  proportion  among  the  stockholders,  as  compared 
with  each  other,  or  with  other  individuals  owning  moneyed  capital* 
The  proportion,  on  which  we  understand  the  plaintiffs  tp  insist  as 
the  only  constitutional  and  legal  basis  on  which  taxes  can  be 
assessed,  is  that  which  the  whole  amount  to  be  raised  by  taxation, 
under  the  description  of  State,  county  and  municipal  tues,  beara 
to  the  entire  amount  of  all  the  property  taxable  within  the  com 
mon wealth     How  stands  the  case  in  view  of  this  objection  ? 

If  our  statute  of  1868,  chapter  349,  had  simply  provided  that  the 
tax  on  bank  shares  belonging  to  persons  not  residing  within  the 
State  should  be  paid  into  the  treasury  of  the  town  or  city  where  the 
bank  is,  and  should  make  a  part  of  the  ftmds  of  such  town  or  city ; 
in  other  words,  if  such  shares  were  included  in  the  valuation,  and 
taxed  as  the  real  estate  of  non-resident  owners  is  taxed,  the  case 
would  present  no  difficulty,  or,  rather,  the  case  would  not  have 
arisen.  But  the  statute  requires  that  the  value  of  such  shares  shall 
be  omitted  from  the  valuation  upon  which  the  rate  is  to  be  based ; 
and  also  that  the  taxes  upon  such  shares,  though  paid  in  the  first 
instance  to  the  treasurer  of  the  town  or  city  where  the  bank  is, 
shall  be  accounted  for  by  him  to  the  State  treasurer,  and  appropri 
ated  to  the  use  of  the  commonwealth.  The  effect  of  the  statute, 
then,  will  be  that  the  whole  amount  of  the  State,  county  and  town 
taxes  (so  far  as  they  affect  property  and  not  polls)  is  levied  upon 
the  wliole  amount  of  taxable  property  in  the  State,  except  only  the 
shares  of  non-resident  stockholders  in  the  national  banks  established 
within  the  State.    That  is  to  say,  the  whole  of  the  property  tax. 
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falling  within  that  qualification^  is  impoaed  upon  only  a  part  of  ih« 
taxable  property  of  the  commonwealth ;  a  large  party  nndonbtedly^ 
but  confessedly  only  a  part  The  plaintifiii  claim  that  the  rate  of 
taxation  is  higher  and  the  tax  laiger^  to  each  individual  tax  payers 
than  they  would  be  if  literally  the  whole  of  the  taxable  property 
were  charged  with  the  whole  of  the  tax. 

As  we  understand  the  argument  in  behalf  of  the  plain tiflb  it  may 
be  illustrated  in  this  manner :  Suppose  the  whole  amount  of  the 
property,  which,  by  the  terms  of  the  statute,  is  to  be  omitted  from 
the  general  valuation  forming  the  basis  of  taxation,  to  be  suffi- 
ciently large  for  its  omission  to  diminish  that  valuation  to  such 
an  extent  that,  in  order  to  ruse  the  whole  amount  of  the  taxes,  it 
should  become  necessary  to  increase  the  rate  of  taxation  from  four 
cents  on  each  $100  to  five  cents.  Of  course  these  figures  are 
here  taken  arbitrarily,  merely  for  the  purpose  of  illustration,  and 
without  any  attempt  to  approximate  to  the  exact  state  of  the 
fiEK^ts.  Assuming  these  figures,  we  should  have  the  taxes  upon  prop-^ 
erty  included  in  the  valuation  apparently  twenty-five  per  cent 
higher  than  they  would  be  under  a  system  requiring  the  whole 
of  the  taxable  property  to  pay  the  whole  of  the  property  tax.  This 
same  rate,  made  by  the  operation  of  the  statute,  as  the  plaintifiii 
insist,  to  stand  at  twenty-five  per  cent  above  the  true  constitutional 
ratio,  and  its  true  and  legal  proportions,  is  then  imposed  by  the 
statute  upon  the  shares  belonging  to  non-resident  owners.  And 
the  plaintiff's  insist  that,  whatever  may  be  the  state  of  things  among 
the  stockholders  as  compared  with  each  other,  the  rate  and  the 
amount  both  are  not  in  that  ratio  to  the  taxable  property  which 
alone  is  recognized  by  the  constitution  as  the  true  and  just  proper- 
tion. 

It  is  quite  apparent  that  this  objection,  if  well  founded,  is  very; 
far  from  being  peculiarly  applicable  to  the  case  of  non-resident 
owners  of  bank  stock.  If  the  fact  that  the  whole  amount  of  the 
property  taxes  is  levied  upon  less  than  the  whole  amount  of  tax- 
able property  is  a  valid  objection,  it  is  sufficient  to  vitiate  the  whole 
tax.  The  owners  of  bank  stock,  moneyed  capital,  or,  in  fiict,  of  any. 
other  description  of  taxable  property  included  in  the  valnatioui 
would  apparently  have  as  much  reason  to  complain  of  the  dispro^ 
portion  as  the  non-resident  owners  of  bank  stock.  If  the  prin- 
ciple of  assessment  should  prove  to  be  erroneous  and  vicious,  and 
prohibited  by  the  terms  of  the  constitution,  the  tax  is  all  wiong, 
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from  b^ginmng  to  end,  aad  oaimotbe  enfbroed  agaiiust  owners,  ofj 
bank  stock,  whether  resident  or  not  resident  ii^  the  State,  noi  jjtf 
fact  against  any  owners  of  property  whatevisr. 

It  is  tme  that,  under  the  operation  of  tlie  statute,  a  part  only  of] 
Hie  taxable  property  of  the  comm^oivwealth  is  made  to  pay  th« 
whole  of  the  county  tax,  the  city  and  town  tax,  and  also  the  whole: 
amount  of  what  is  annually  voted  ^by  the  legislature,  specifically  aa 
the  State  tax,  so  &r  as  these  three  descriptions  of  tax  are  assessed, 
upon  property  and  not  upon  polls.  The  money  obtained  from  the! 
gssessment  of  bank  stock  belongii^  to  non-resident  owners  does  nob 
make  any  part  of  either  one  of  these  three  descriptions  of  tax; 
But,  although  not  known  as  the  State  tax  eo  nomine,  it  is  nererth^-^ 
less  a  tax  for  the  use  and  benefit  of  the  State.  :  It  goes  into  the, 
public  treasury,  and  makes  a  part  of  the  annual  ways  and  means^ 
of  the  State.  The  effect  of  the  statute,  if  carried  out,  would  be  to 
fdrnish  the  commonwealth  with  a  regular  source  of  income  capable 
of  making  a  valuable  addition  to  the  public  reven^e,  varying  perhapa 
aomewhat  from  year  to  year,  but  not  subject  to  any  violent  or  sudden: 
fluctuations,  and  generally  admitting  of  a  reasozuibly  close  estimatei 
in  advance.  We  are  bound  judicially  to  know  the  fact  that  thet 
large  amounts  annually  appropriated  by  the  legislature  for  tha 
payment  of  the  expenses  of  the  commonwealth  ^u:^  mainly  sup*i 
plied  by  the  imposition  of  the  State ;  tax.  We  are  bound  also  to: 
assume  that,  in  determining  the  amount  of  that  State  tax,  th^ 
legislature  takes  into  consideration  all  the  sources  of  income,  from 
any  quarter,  which  the  State  has  at  its  command,  including  among, 
lihem  the  tax  provided  for  by  this  statute,,  and  that  the  genendi 
State  tax  annually  voted  is  intended  to  cover  deficiencies  of  revenue, 
and  to  provide  the  necessary  ways  and  means  for  the  varying 
<)xigencies  of  the  public  service.  The  acts  of  congress  have  made- 
certain  property  taxable  hero,  which  without  these  acts  might  not, 
be  so  taxable.  They  have  also  permitted  the  legislature  to  deter- 
mine and  direct  the  manner  of  such  taxation.  This  it  is  has  under-' 
taken  to  do  by  a  statute  which  provides  that  the  new  taxation  shall 
be  so  managed  as  to  inure  wholly  to  the  benefit  of  the  State  treas-' 
ury,  and  not  be  applied  to  merely  local  and  municipal  purposes. 
The  statute  assumes  that,  to  the  stockholder  not  residing  within 
the  State,  the  appropriation  of  such  a  tax  ii  a  matter  of  no  interest 
or  unport^noe.  ,  It  does  not  concern  him,  so  long  as  the  amount  is 
•sce]H^.n^  qn<  tlfi/9  < sauae  p^nciples  and.the  tax  is  assess^  at  the 
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flame  rate  as  it  would  be  if  lie  resided  in  the  city  or  town  where  the 
hank  is  established. 

We  do  not  understand  the  plaintiffs  to  deny  that  their  shares  are 
proper  subjects  of  taxation  in  Boston^  or  to  complain  that  there  ia 
any  disproportion  in  the  taxation  of  resident  and  non-resident 
shareholders  in  the  same  place,  as  compared  with  each  other.  The 
objection  is,  that  by  the  operation  of  the  statute  they  are  made  tax* 
able  at  a  higher  rate,  and  so  for  a  larger  amount,  than  they  would 
be  if  they  were  included  in  the  valuation  upon  which  the  rate  is  to 
depend.  Is  this  complaint  well  founded  ?  It  is  to  be  remembered 
that  whatever  amount  may  be  added  to  the  public  revenue  by  the 
operation  of  the  statute  diminishes  to  exactly  the  same  extent  the 
^unount  necessary  to  be  raised  by  the  State,  properly  and  techni- 
cally so  called.  The  annual  resolve  for  the  assessment  of  a  State 
tax  is  what,  in  parliamentary  language,  is  usually  called  a 
*^  deficiency  biH^  Suppose  that,  after  considering  all  sources  of 
income  other  than  taxation,  the  legislature  should  find  that  the 
sum  of  $1,200,000  is  needed  to  cover  the  public  expenditures  of 
the  State,  and  that  the  tax  on  bank  shares  belonging  to  non- 
residents, and  provided  for  in  the  terms  of  the  statute,  would 
produce  the  sum  of  $200,000  annually?  And  here  it  may  be 
repeated  that  these  figures  are  assuqied  arbitrarily,  and  merely 
as  illustrative  of  the  argument  Upon  these  figures  a  tax  of 
$1,000,000  would  supply  the  deficiency.  But,  if  the  statute 
were  to  be  repealed  or  pronounced  unconstitutional  and  void^ 
and  the  law  so  far  changed  that  the  bank  shares  belonging  to 
non-residents  should  be  included  in  the  municipal  valuations,  and 
taxed  as  other  property  of  the  same  kind  is  taxed,  the  State  would 
lose  from  its  annual  revenue  the  sum  of  $200,000.  The  valuations 
which  form  the  basis  of  taxation  would  be  increased  by  the  addition 
of  property  producing  $200,000  in  taxes  annually.  The  county 
and  municipal  taxes,  not  being  increased,  would  be  assessed  upon  a 
larger  amount,  and  of  course  at  a  lower  rate ;  but  the  State  tax,  on 
the  other  hand,  would  be  raised  from  $1,000,000  to  $1,200,000. 
The  general  result  would  be,  that  the  tax  payers  would  pay  exactly 
what  they  did  before,  with  not  the  slightest  change  of  rate  or  pro* 
portion.  In  either  mode  of  taxation,  the  taxable  property  would 
pay  into  the  treasury  of  the  State  exactly  the  same  sum,  namely, 
$1,200,000.  The  non-resident  stockholders,  as  a  class,  do  not 
appear,  then,  to  have  any  cause  to  complain  that  the  tax  upon 
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them  as  such^  under  our  Btatnte,  is  not  proportional ;  and  we  find 
nothing  in  the  agreed .  facts  that  distinguishes  these  plaintiffs  from 
other  non-resident  owners  generally. 

There  is  a  provision  in  the  statute,  that,  in  assessing  such  shares, 
there  shall  be  a  deduction  of  a  proportionate  part  of  the  value  of 
the  real  estate  belonging  to  the  bank.  To  that  extent  the  non- 
resident stockholder  is  privileged  and  favored,  as  there  seems  to  be 
no  law  requiring  or  permitting  any  such  allowance  in  favor  of 
stockholders  residing  in  the  State.  This  disproi)ortion  was  not 
alluded  to  in  the  argument,  and  no  importance,  as  we  suppose,  was 
intended  to  be  attached  to  it  It  certainly  is  not  one  of  which 
these  plaintiffs  can  reasonably  complain. 

The  conclusion,  then,  at  which  we  arrived  is  that  the  statute  of 
186S,  chapter  349,  does  not  transcend  or  conflict  with  the  limita- 
tions expressly  set  forth  in  the  acts  of  congress ;  that,  practically,  it 
produces  no  appreciable  disproportion  among  tax  payers  as  compared 
with  each  other;  that  the  omission  of  the  shares  of  non-residents 
from  the  town  valuations  produces  no  actual  want  of  due  propor- 
tion, for  the  reason  that  the  general  result  of  the  taxation,  suppos- 
ing the  statute  to  be  held  valid,  is  substantially  identical,  to  each 
tax  payer,  with  what  it  would  be  if  the  shares  of  non-residents  were 
included  in  those  valuations,  and  taxed  in  the  same  manner  in  all 
respects  as  the  real  estate  of  non-resident  owners  is  taxed ;  and  that, 
although  in  one  mode  of  proceeding  the  sum  total  of  the  valuations 
is  less  than  in  the  other,  yet  the  aggregate  of  the  amount  to  be 
raised  under  the  heads  of  county,  municipal  and  State  taxes  is 
diminished  in  exactly  the  same  proportion. 

As  to  the  objection  that  it  is  retrospective  in  its  operation,  it 
seems  to  be  enough  to  say  that,  under  the  acts  of  congress,  the  prop- 
erty was  certainly  taxable  in  such  lawful  manner  as  the  legislature 
of  the  commonwealth  should  direct.  Whoever,  then,  on  the  first 
day  of  May,  1868,  held  such  property  knew,  or  was  bound  to  know, 
that  it  was  taxable  like  other  moneyed  capital  as  of  that  day,  in  such 
manner  as  by  law  might  be  provided. 

We  do  not  find,  in  the  various  objections  taken  on  behalf  of  the 

plaintiffs,  and  so  ably  and  forcibly  urged  by  their  learned  counsel, 

any  thing  that  convinces  us  that  the  statute  ought  to  be  pronounced 

uuconstitutional,  or  that  the  tax  imposed  in  pursuance  of  it  is 

nultrwful  and  void.    And  according  to  the  terms  of  the  agreement 

there  must  be,  in  each  case, 

Judgment  for  the  defendanL 
Vol.  m.— 68 
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Omwyjiitfi  4tf  kmd^ BeUtf  from  w^L&nprumMUmt, 

Tlie  defendant  made  a  comTeyanoe  of  land  to  the  plaintUTnotaetiiaUj  inelud- 
Ing  a  certain  lot  of  oeventeen  acres,  which  defendant  had  repreeented*  and 
plaintiff  had  been  led  to  believe,  to  be  covered  bj  the  deed.  Bj  a  proviso 
In  the  deed  plaintiff  assumed  the  harden  of  maintaining  a  line  fence 
being  induced  to  consent  to  the  proviso  bj  false  representations  of  the  defend- 
ant in  regard  to  the  amount  of  fence  which  his  neighbors  would  be  obliged 
to  maintain^  Part  of  the  purchase-money  for  the  land  was  paid  in  govern- 
ment bonds,  the  defendant  agreeing  to  take  them  at  par  and  pay  the  interest 
and  premium,  and  there  was  a  considerable  sum  due  the  plaintiff  thereon. 
By  a  bill  in  equity  the  plaintiff  prayed  that  the  defendant  be  compelled  to 
convey  the  additional  seventeen  acres,  to  release  plaintiff  from  the  proviso 
and  to  pay  the  amount  due  on  the  bonds.  HdA^  that  the  conveyance  prayed 
for  could  not  be  decreed ;  that  the  remedy  relating  to  the  proviso  and  to  the 
bonds  was  adequate  at  law ;  and  that,  as  the  plaintiff  did  not  ofibr  to  rescind 
the  whole  contract,  there  was  no  remedy  in  equity. 

Bill  in  equity  for  relief  from  alleged  injiustioe  growing  ontof  the 
oonvejance  of  land.  The  case  was  reserved  by  the  chief  justice  for 
the  consideration  of  the  Aill  court 

The  &cts  are  set  forth  in  the  opinion. 

IF.  H.  Swift  (8.  W.  Bofoerman  with  him),  for  plaintifll 

M.  Wilcox  (  W.  T.  FiOey  with  him),  for  defendant 

Wells,  J.  The  plaintiff  purchased  certain  lots  of  land  of  the 
defendant,  received  a  deed,  and  paid  the  whole  amount  of  the  pui^ 
chase-money.  This  suit  is  brought  for  relief  or  redress  in  several 
particulars,  dissimilar  in  character,  but  all  connected  with  tlie 
alleged  oral  contract  of  purchase.  He  complains :  Firsts  that  a  jw)- 
vise  was  inserted  in  his  deed,  imposing  upon  him  the  burden  of  sup- 
porting the  whole  fence  upon  the  south  line  o^  ^^  la^*'  nnnveyod ; 
and  that  he  was  induced  to  assent  to  its  insertion  upor  iAe  w^iL^ 
eration,  and  ficdse  representation  of  th^  defendant  that  the  Tnole 
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fence  upon  the  east  side  of  said  land  was  to  be  maintained  by  the 
adjoining  proprietor,  Patrick  McDaniels,  by  virtue  of  a  written  obli* 
gation  to  that  effect,  and  that  the  plaintiff  would  be  relieved  firom 
all  liability  to  maintain  any  fence  upon  that  side;  as  well  as  by 
certain  other  false  representations  of  the  defendant  in  relation 
thereto.  Second,  that  he  delivered  to  the  defendant,  in  part  pay- 
ment of  said  purchase-money,  three  bonds  of  the  United  States,  of 
$1,000  each,  upon  the  agreement  of  the  defendant  that  he  would 
allow  the  full  market  value  of  the  same,  including  premium  and 
accrued  interest  at  the  time  of  the  transfer  thereof;  and  that  the 
defendant  refuses  to  allow  and  pay  him  the  value  of  such  premium 
and  interest,  amounting  together  to  the  sum  of  1315,  tiiat  sum 
being  in  excess  of  the  whole  purchase-money  due  to  the  defendant 
Third,  that,  during  the  negotiations  for  the  sale  and  purchase  of 
said  lands,  the  defendant  pointed  out  the  south-east  comer  of  the 
premises  proposed  for  sale,  and  represented  that  the  land  of  the 
adjoining  proprietor,  McDaniels,  extended  to  that  point,  and  that 
the  southerly  line  of  the  land  sold  would  extend  from  the  same  cor- 
ner to  a  point  on  the  highway  near  a  bridge ;  that  the  deed  was 
accordingly  written  and  accepted,  describing  the  land  as  bounded  on 
the  south  by  a  line  running  from  the  south-west  comer  of  land  of 
said  McDaniels,  at  right  angles  to  the  westerly  line  of  said  HcDaniels, 
to  the  highway,  the  defendant  representing  said  line  to  be  the  same 
line  previously  pointed  out  by  him  to  the  plaintiff,  and  that  it  would 
strike  the  highway  within  one  rod  of  said  bridge ;  whereas  in  hct 
the  land  of  said  McDaniels  did  not  extend  so  far  as  to  the  south-east 
comer  of  the  defendant's  land,  as  pointed  out  by  him,  and  the  south 
line,  running  at  right  angles  therefrom  to  the  highway,  did  not 
strike  the  same  within  one  rod  of  said  bridge;  and  the  deed  so 
written  and  accepted  did  not  include  a  considerable  part  of  the  land 
so  offered  and  represented  to  be  sold,  and  intended  and  understood 
by  the  plaintiff  to  have  been  purchased  by  him;  the  part  so 
eilcluded  consisting  of  about  seventeen  acres  of  land,  comprising 
the  greater  part  of  the  meadow  land  in  the  tract  as  pointed  out  by 
the  defendant 

The  plaintiff,  by  this  bill,  does  not  seek  to  rescind  the  contract 
and  conveyance ;  and  does  not  offer  to  re-convey  or  release  to  the 
defendant  the  land  conveyed ;  nor  pray  that  he  may  be  allowed  to 
do  so,  and  recover  b^ck  the  purchase-money  paid  and  bonds  deliv- 
ered in  payment    The  relief  prayed  for  is,  that  the  defendant  may 
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be  required  to  oonvey  to  the  plaintiff  the  portion  of  the  tract  which 
was  80  by  fraad  or  mistake,  omitted  from  the  conveyance  abeady 
made  ti)  release  the  plaintiff  from  the  proviso  in  his  deed  in  regard 
to  the  fence ;  and  to  pay  to  the  plaintiff  the  aforesaid  amount  of 
premium  and  interest  upon  said  bonds. 

The  argument  of  the  plaintiff  is  addressed  mainly  to  the  question 
of  the  equity  jurisdiction  of  this  court  in  cases  of  fraud  or  mistake 
like  that  alleged  in  the  present  suit  There  can  be  no  doubt  upon 
that  point  There  is  no  ground  upon  which  Jurisdiction  in  equity 
is  so  readily  entertained  and  freely  exercised.  It  is  given  to  this 
court  without  restriction,  if  the  parties  have  not  a  plain,  ade* 
quate  and  complete  remedy  at  law.  Oen.  Stat,  ch.  113,  §  3. 
Having  jurisdiction,  the  question  is  as  to  the  appropriate  rem- 
edy. Jurisdiction  in  equity  is  often  maintained,  even  when  there  is 
a  remedy  at  law,  for  the  sake  of  the  greater  facility  it  affords  for 
adapting  the  proper  relief  to  the  peculiar  necessities  of  each  case. 
If  the  party  suing  is  entitled  to  no  relief  other  than  that  which  may 
be  had  in  an  action  at  law,  he  is  remitted  to  his  remedy  in  that 
form.  Even  in  a  proper  case  for  an  appeal  to  equity,  the  remedy 
must  be  sought  in  reference  to  certain  recognized  rules  and  princi- 
pies  of  chancery  jurisprudence,  and  is  often  restricted  by  provisions 
of  positive  law.  It  is  not  administered  arbitrarily.  It  must  flow 
out  of  and  accord  with  the  agreements  and  obligations  of  the  par- 
ties, and  be  adapted  to  the  condition  of  tocta  to  which  it  is  to  be 
applied. 

In  the  present  case,  the  principal  ground  of  action  is  the  fraud  or 
mistake  by  which  an  important  part  of  the  subject-matter  of  the 
alleged  contract  of  sale  and  purchase  was  omitted  from  the  deed  of 
conveyance.  If  the  allegations  of  the  bill  should  be  sustained  by 
the  proofs,  they  would  show  a  clear  right  to  have  a  rescission  of  the 
contract ;  and,  upon  reconveyance  of  the  land  covered  by  the  deed, 
to  have  restoration  of  the  bonds  and  money  that  were  delivered  in 
payment  But  this  relief  the  plaintiff  does  not  seek ;  and  his  bill 
contains  no  offer  to  reconvey,  without  which  he  cannot  have  such 
relief.  The  prayer  of  the  bill,  and  its  sole  purpose  in  this  particu- 
lar, is,  that  the  defendant  may  be  compelled  to  convey  to  the  plain- 
tiff the  seventeen  acres  of  land  which  he  alleges  were  included  in 
the  oral  contract  of  sale,  or  represented  by  the  defendant  to  be  so 
included,  but  omitted  from  the  deed. 

If  the  case  stood  merely  upon  the  oral  contract  of  sale,  with  a 
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oonyeyaaoe  of  part  and  a  neglect  or  refusal  to  convey  another  part 
of  the  land  which  was  the  subject  of  the  alleged  contract^  we  do  not 
think  it  would  be  contended  that  the  plaintiff  could  compel  a  con- 
veyance  of  the  other  land,  against  a  party  denying  the  contract  and 
setting  up  the  statute  of  frauds.  Courts  are  bound  to  regard  that 
^tute  in  equity  as  well  as  at  law.  The  only  remedy  in  equity  in 
•uch  case  would  be  by  a  rescission  of  the  entire  contract^  in  which 
the  aid  of  the  court  could  be  obtained,  if  necessary,  upon  proper 
grounds. 

There  has  been  no  part  performance  here,  such  as,  according  to 
the  general  practice  in  courts  of  equity,  would  be  held  to  take  the 
case  out  of  the  statute  of  frauds. 

1.  Payment  of  the  whole  consideration  is  not  sufficient  for  thai 
purpose.  Hughes  y.  Morris,  2  De  Gex,  Macon  &  Gord.  356 ;  TAomp* 
mm  Y.  Oauld,  20  Pick.  134, 138 ;  Browne  on  Stat  of  Frauds,  §  461 ; 
Fiy  on  Spea  Perf.,  §  403 ;  DaU  t.  Hamiltony  5  Hare,  369 ;  Olinanr. 
Cooke,  1  Sch. &  Le£  22,  41;  AUm's Estate,  1 W.  &  S.  383;  Pwr^S  y. 
Mhier,  4  Wall.  613. 

2.  Possession  by  the  purchaser,  under  such  a  deed  as  was  given 
\o  the  plaintiff,  is  possession  according  to  the  title  thereby  con« 
veyed,  and  is  not  such  a  possession  as  to  afford  ground  for  enforcing 
an  alleged  oral  agreement  to  convey  other  land,  claimed  to  have 
been  embraced  in  the  same  oral  agreement  with  that  conveyed. 
MoaU  V.  Btichanan,  11  GilL  &  Johns.  314  The  plaintiff  does  not 
appear  to  have  been  let  into  actual  possession  of  the  seventeen  acres, 
nor  to  have  been  induced  to  do  any  acts  thereon,  as  owner  under  his 
supposed  rights  as  purchaser. 

3.  The  conveyance  of  a  portion  of  the  land  is  neither  a  part  per- 
formance, nor  is  it  a  recognition  of  the  alleged  oral  contract,  so  fiur 
as  it  relates  to  the  remaining  land  not  included  in  the  deed.  On  the 
contrary,  it  is  in  distinct  disregard  and  implied  disavowal  of  such  a 
contract  The  deed  was  given  and  accepted  in  execution  of  the 
entire  contract  of  sale.  Its  terms  are  in  literal  conformity  with  the 
agreement  as  made.  The  plaintiff  concedes  that  the  southern  bound- 
ary was  stipulated  to  be  described  as  it  is  written  in  the  deed,  to 
wit,  running  from  the  south-westerly  comer  of  land  of  McDaniels. 
and  at  right  angles  with  his  westerly  line,  to  the  highway. 

But  the  plaintiff  claims  that  he  in  fact  purchased  the  whole  of  a 
certain  tract  of  land  which  included  the  seventeen  acres  now  in  dis- 
t)ute ;  that  the  description  of  the  boundaries,  as  agreed  upon  and 
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inaerted  in  the  deed,  was  so  agreed  on  and  inserted  upon  the  lepre* 
sentation  of  the  defendant  and  the  belief  of  the  plaintiff  that  it  did 
include  said  seventeen  acres ;  and  that  the  £ulare  of  the  deed  to 
embrace  and  convey  that  part  of  the  land  was  occasioned  either  by 
the  mutual  mistake  of  the  parties  as  to  the  position  of  the  south-west 
comer  of  land  of  McDaniels,  or  else  by  the  misrepresentation, 
deceit  and  fraud  of  the  defendant  in  relation  thereto.  In  either 
alternative,  the  plaintiff  contends  that  he  is  entitled  to  a  reforma- 
tion of  the  deed,  to  make  it  conform  to  the  sale  actually  contracted 
by  the  parties. 

Such  a  reformation  not  only  requires  a  description  of  the  subject- 
matter  of  the  sale,  different  £h)m  the  express  terms  of  the  oral  con- 
tract, but  would  enlarge  the  effect  and  operation  of  the  deed,  as  a 
conveyance.  It  involves  the  transfer  of  the  legal  titie  to  land  not 
covered  by  the  deed  already  given.  It  requires  a  new  deed  to  be 
executed  and  delivered  by  the  defendant  to  the  plaintifll  Whether 
that  deed  shall  embrace  tiie  entire  subject  of  the  aUeged  contract  of 
purchase,  with  a  correct  description  to  make  it  conform  to  facts  and 
abuttals  as  they  were  represented  to  be,  or  merely  convey  the  seven- 
teen acres  omitted  from  the  deed  already  given,  the  order  for  the 
execution  will  enforce  the  specific  performance  of  a  contract  for  the 
sale  of  lands,  for  which  there  exists  no  memorandum,  note  or  other 
evidence  in  writing  signed  by  the  party  to  be  charged  therewitlt 
As  to  the  seventeen  acres  in  dispute,  the  obligation  to  convey  them 
rests  solely  in  the  oral  contract.  The  defendant  denies  any  con- 
tract which  includes  them.  The  plaintiff  seeks  to  establish  such  a 
contract  by  parol  evidence,  and  enforce  it  The  deed  itself  furnishes 
no  means  of  making  the  correction  sought  for,  and  no  evidence  of 
the  contract  relied  on  for  this  purpose ;  nor  is  it  in  any  sense  an 
acknowledgment  of  the  substance  of  the  alleged  oral  agreement 

The  power  to  rectify  deeds  and  other  written  instruments  undoubir 
edly  exists  in  this  court,  under  the  clauses  of  the  statute  giving  equity 
jurisdiction  in  cases  of  fraud,  accident  and  mistake,  or  the  clause 
giving  it  generally  where  there  is  no  adequate  remedy  at  law.  It 
has  been  exercised  in  several  cases.  Canedy  v.  Matey ^  13  Gray,  373 ; 
Metcalf  V.  Putnam,  9  Allen,  97.  But  the  power  will  be  exercised 
in  subordination  to  other  fixed  principles  of  law,  and  especially  to 
Statute  provisions.  If  the  rules  restricting  the  administration  of 
judicial  remedies,  which  are  prescribed  by  the  statute  of  ftvudsy 
were  to  be  disregarded  in  this  branch  of  equity  procedure,  it  would 
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open  the  door  to  all  the  forms  of  fraud  which  that  statute  was  intended 
to  prerentl  The  statute  is  not  a  mere  rule  of  evidence,  but  a  limitation 
of  judicial  authority  to  afford  a  remedy.  It  requires  that  contracts 
for  the  sale  of  land^  in  order  to  be  enforced  by  judicial  proceedings, 
must  be  substantiated  by  some  writing.  This  provision  of  law  can- 
not be  dispensed  with  merely  for  the  reason  that  the  want  of  such 
writing  was  occasioned  by  accident,  mistake  or  fraudulent  represen* 
tationsy  unless  some  other  ingredient  enters  into  the  case  to  give  rise 
to  equities,  stronger  than  those  which  stand  upon  the  oral  contract 
alone,  which  estop  the  other  party  from  setting  up  the  statute. 

It  makes  no  difference  whether  the  want  of  a  writing  was  acci- 
dental or  intentional,  by  way  of  refusal  or  by  reason  of  mutual  mis- 
take ;  nor  that  there  were  false  representations  and  a  pretense  of 
conveying  the  land,  but  a  fraudulent  evasion,  by  means  whereof 
there  was  no  conveyance  in  &ct,  and  no  proper  written  evidence  of 
the  agreement  to  convey.  From  the  oral  agreement  there  can  be 
derived  no  legal  right,  either  to  have  performance  of  its  stipulations 
or  written  evidence  of  its  terms.  So  long,  therefore,  as  the  effect  of 
the  fraud  or  mistake  extends  no  further  than  to  prevent  the  execu- 
tion, or  withhold  from  the  other  party  written  evidence  of  the  agree- 
ment, it  does  not  furnish  sufficient  ground  for  the  court  to  disregard 
the  statute  of  frauds,  and  enter  into  the  investigation  of  the  oral 
agreement  for  the  purpose  of  enforcing  it.  And  we  do  not  see  that 
the  present  case  stands  otherwise  in  this  respect  than  it  would  if 
there  had  been  no  conveyance  of  any  part  of  the  land.  As  already 
shown,  that  conveyance  was  not  in  execution  or  recognition  of  the 
contract  which  the  plaintiff  seeks,  by  this  bill,  to  enforce ;  and  does 
not  furnish  any  reason  for  taking  the  case  out  of  the  statute,  on  the 
ground  of  part  performance.  Indeed,  the  rule  seems  to  be  that  no 
part  performance,  by  the  party  sought  to  be  charged  will  take  an 
agreement  out  of  the  statute  of  frauds,  except  in .  those  cases  where 
the  statute  itself  provides  for  such  effect  It  is  part  performance  by 
the  party  seeking  to  enforce,  and  not  by  the  other  party,  to  which 
courts  of  equity  look,  in  giving  relief  from  the  statute.  Caion  y. 
Colon,  Law  Bep.,  1  Oh.  137 ;  S.  C,  Law  Eep.,  2  H.  L.  127 ;  Mundy  v. 
JoUiffBy  6  MyL  &  Or.  167;  Bucknuut&r  v.  Harrop,  7  Ves.  369; 
Browne  on  Stat,  of  Frauds,  §  453. 

When  the  proposed  reformation  of  an  instrument  involves  the 
specific  enforcement  of  an  oral  agreement  within  the  statute  of 
frauds ;  or  when  the  term  sought  to  be  added  would  so  modify  the 
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instrument  as  to  make  it  operate  to  convey  an  interest  or  secure  a 
right  which  can  only  be  oonveyed  or  secured  through  an  instrument 
in  writing,  and  for  which  no  writing  has  ever  existed,  the  statute  of 
frauds  is  a, sufficient  answer  to  such  a  proceeding,  unless  tlxe  plea 
of  the  statute  can  be  met  by  some  ground  of  estoppel,  to  deprive  the 
party  of  the  right  to  set  up  that  defense.  Jordan  v.  Sawkins,  1  Yes. 
Jr.  402 ;  Oabam  v.  Ph$lps,  19  Conn.  63 ;  Clinan  v.  Coohe,  1  Soh.  & 
Lefl  22. 

The  fact  that  the  omission  or  defect  in  the  writing,  by  reason  of 
which  it  failed  to  convey  the  land  or  express  the  obligation  which  it 
is  sought  to  make  it  convey  or  express,  was  occasioned  by  mistake^ 
or  by  deceit  and  fraud,  will  not  alone  constitute  such  an  estoppel 
There  must  concur,  also,  some  change  in  the  condition  or  position 
of  the  party  seeking  relief,  by  reason  of  being  induced  to  enter  upon 
the  execution  of  the  agreement,  or  to  do  acts  upon  the  fiaith  of  it  as 
if  it  were  executed,  with  the  knowledge  and  acquiescence  of  the 
other  party,  either  express  or  implied,  for  which  he  would  be  left 
without  redress  if  the  agreement  were  to  be  defeated. 

Upon  a  somewhat  extended  examination  of  the  decisions  in 
regard  to  the  effect  of  the  statute  of  frauds  upon  the  right  to  have 
equitable  relief  where  the  writing  is  defective,  although  many  of 
them,  where  relief  has  been  granted,  hardly  come  within  this  defini- 
tion in  the  apparent  character  of  Hie  particular  foots  upon  which 
they  were  decided,  yet  we  are  satisfied  that  this  principle  of  dis* 
crimination  is  the  only  one  which  can  give  consistency  to  the  great 
mass  of  authorities  upon  this  subject 

The  case  of  Smith  v.  Underdunck,  1  Sand£  Gh.  579,  is  nearly  like 
the  present  in  its  facts ;  and  the  opinion  of  the  assistant  vice-chan- 
cellor would  seem  to  sustain  the  right  of  the  plaintiff  here.  There 
was  no  fraud  in  the  preparation  of  the  deed.  The  judgment  was 
based  mainly  upon  the  ground  of  part  performance.  It  was  held  to 
be  sufficient  to  take  the  case  out  of  the  statute,  that  the  plaintiff 
had  been  led  into  possession  as  purchaser ;  and  the  opinion  indi- 
cates that  possession,  under  and  in  accordance  with  a  deed  of  part, 
would  be  a  sufficient  possession  of  the  whole  for  the  purpose  of 
requiring  a  deed  of  the  remainder.  But  the  decision  rests  upon 
the  fact  of  possession  by  theplaintiff  of  the  entire  premises,  includ- 
ing the  part  for  which  the  bill  was  brought  The  case  arose  upon 
demurrer  to  the  bill,  which,  of  course,  admitted  the  contract  and 
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the  alleged  possession  of  the  whole  tract  The  question  of  the 
statute  of  frauds  did  not  arise  therefore. 

That  the  purchaser  has  been  let  into  possession,  in  pursuance  of 
a  parol  agreement^  has  been  rery  generally  recognized  as,  sufficient 
to  take  it  out  of  the  statute.  The  reasoning  by  which  ttiis  result 
was  reached  is  far  from  satisfactory ;  and  even  where  the  rule  prevails^ 
there  are  frequent  intimations  that  it  is  regarded  as  trenching  too 
closely  upon  the  spirit  as  well  as  the  letter  of  the  statute.  If  it  were 
now  open  to  settle  the  rule  anew,  we  cannot  doubt  that  it  would  be 
limited  to  possession  accompanied  with  or  followed  by  such  change 
of  position  of  the  purchaser  as  would  subject  him  to  loss  for  which 
he  could  not  otherwise  have  adequate  compensation  or  other  redress ; 
and  that  mere  change  of  possession  would  not  be  held  to  take  a  case 
out  of  the  statute.  However  it  may  be  elsewhere,  we  are  disposed 
to  hold  the  rule  to  be  so  in  Massachusetts. 

Previously  to  the  statutes  of  1855,  chapter  194,  and  1856,  chapter 
38  (Gen.  Stats.,  ch.  113,  §  2),  the  power  of  the  court  to  direct  spe- 
cific performance  was  confined  to  written  contracts.  R  S,,  ch.  74, 
§  8.  That  power  was  held  to  be  strictly  limited  to  contracts  in 
which  the  whole  obligation  to  be  enforced  was  expressed  in  the 
writing.  Dwight  v.  Pomeroyy  17  Mass.  303;  Brooks  v.  Wheelock, 
11  Pick.  439;  Leach  v.  Leach,  18  id.  68;  Buck  v.  Dowhy,  16 
Oray,  555 ;  Park  v.  Johnson,  4  Allen,  259.  The  provision  confer- 
ring that  power  specifically  in  case  of  written  contracts  is  still 
retained  in  the  general  statutes,  chapter  113,  section  2.  If  the 
fiubsequent  clauses,  conferring  jurisdiction  generally,  are  to  be 
construed,  as  we  think  they  are,  to  extend  the  power  of  the  court, 
^  as  to  give  relief  by  way  of  specific  performance,  either  of  con- 
tracts wholly  unwritten,  or  of  stipulations  proved  by  parol  and 
incorporated  into  a  contract  by  judicial  rectification  of  a  written 
instrument,  as  in  Metcalf  v.  Putnam,  9  Allen,  97,  still  that  power 
ought  to  be  exercised  with  constant  reference  and  in  subordination 
to  the  condition  that  "  the  party  asking  relief  has  not  a  plain,  ade- 
quate and  complete  remedy  at  common  law,"  which  accompanied 
each  enlargement  of  the  equity  power  of  the  court,  and  which  pref- 
aces and  closes  the  enumeration  of  those  powers  in  the  general 
statutes.  The  force  of  this  consideration  is  not  lessened  when 
applied  to  agreements  within  the  statute  of  frauds. 

Mere  possession  of  land  does  not  expose  the  party  to  loss  or 
iangrr  of  loss  without  redress  at  law.  The  parol  agreement  of  sate 
Vol.  tit.  — 54 
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and  purcliasey  with  permission  to  enter,  though  not  to  be  enforced 
as  a  valid  contract  of  sale,  will  constitute  such  a  license  as  will 
protect  the  party  from  liability  for  acts  done  before  the  license  ii 
revoked,  and  for  all  acfcs  necessary  to  enable  him  to  remove  himself 
and  his  property  from  the  premises  after  such  revocation.  If  posses- 
sion  be  taken  without  such  permission,  express  or  implied,  it  is  no 
foundation  for  relief  in  equity,  according  to  any  of  the  authorities. 
The  argument,  for  the  admission  of  parol  evidence  to  prove  an 
agreement  within  the  statute  of  frauds  in  order  to  enforce  it  in 
equity,  drawn  from  the  admissibility  of  such  evidence  to  maintain 
a  defense,  either  at  law  or  in  equity,  seems  to  be  based  upon  a  mis- 
conception of  the  purport  and  force  of  the  statute,  which  reaches  no 
fiurther  than  to  deny  the  right  of  action  to  Enforce  such  agreements. 

In  this  commonwealth  the  possession  of  land  by  a  purchaser  is 
not  even  notice  to  a  third  party  of  an  unrecorded  deed.  The  whole 
spirit  of  our  laws  in  respect  to  real  estate  is  against  the  policy  of 
enabling  parties  to  acquire  or  confer  titie,  either  legal  or  equitable^ 
by  mere  parol  and  delivery  of  possession.  The  possession  of  the 
plaintiff,  therefore,  even  if  it  extended  to  the  tract  in  dispute^  is  not 
sufficient  to  entitle  him  to  relief  against  the  statute. 

The  principle  on  which  courts  of  equity  rectify  an  instrument^ 
so  as  to  enlarge  its  operation,  or  to  convey  or  enforce  rights  not 
found  ill  the  writing  itself,  and  make  it  conform  to  the  agreement 
AS  proved  by  parol  evidence,  on  the  ground  of  an  omission,  by 
mutual  mistake,  in  the  reduction  of  the  agreement  to  writing,  is, 
as  we  understand  it,  that  in  equity  the  previous  oral  agreement  is 
held  to  subsist  as  a  binding  contract,  notwithstanding  the  attempt 
to  put  it  in  wi-iting ;  and  upon  clear  proof  of  its  terms  the  court 
compel  the  incorporation  of  the  omitted  clause,  or  the  modification 
of  that  which  is  inserted,  so  that  the  whole  agreement,  as  actually 
intended  to  be  made,  shall  be  truly  expressed  and  executed.  Euni 
V.  Rousmaniere,  1  Pet.  1 ;  Oliver  v.  Mutual  Commercial  Insurance 
Co.,  2  Curtis'  0.  G.  277.  But,  when  the  omitted  term  or  obligation 
is  within  the  statute  of  frauds,  there  is  no  valid  agreement  which 
the  court  is  authorized  to  enforce  outside  of  the  writing.  In  such 
case  relief  may  be  had  against  the  enforcement  of  the  contract  aa 
written,  or  the  assertion  of  rights  acquired  under  it  contrary  to  the 
terms  and  intent  of  the  real  agreement  of  the  parties.  Such  relief 
may  be  given  as  well  upon  the  suit  of  a  plaintiff  seeking  to  have 
a  written  contract,  or  some  of  its  terms,  set  aside,  annulled  of 
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reBtrictedy  as  to  a  defendant  resisting  its  spedfio  performance. 
Canedy  v.  Maroff,  13  Oray,  373 ;  Oittestpie  y.  Moon,  2  Johns.  Ch. 
585 ;  KnssMrack  t.  LivingsUmy  4  id.  148. 

Belief  in  this  form,  although  procured  by  parol  eyidence  of  an 
agreement  differing  from  the  written  contract,  with  proof  that  the 
difference  was  the  result  of  accident  or  mistake,  does  not  conflict 
with  the  proyisions  of  the  statute  of  frauds.  That  statute  forbids 
the  enforcement  of  certam  kinds  of  agreement  without  writing ;  but 
it  does  not  forbid  the  defeat  or  restriction  of  written  contracts ;  nor 
the  use  of  parol  eridence  for  the  purpose  of  establishing  the  equi- 
table grounds  therefor.  The  parol  eyidence  is  introduced,  not  to 
establish  an  oral  agreement  independently  of  the  writing,  but  to 
show  that  the  written  instrument  contains  something  contrary  to 
or  in  excess  of  the  real  agreement  of  the  parties,  or  does  not  properly 
express  that  agreement  Higginson  t.  Clowes,  15  Ves.  516 ;  Clotoea 
T.  Higginson,  1  Ves.  ft  B.  524 ;  Squier  r.  CampbeU,  1  MyL  ft  Or.  459, 
480. 

But  rectification  by  making  the  contract  include  obligations  or 
subject-matter,  to  which  its  written  terms  will  not  apply,  is  a  direct 
enforcement  of  the  oral  agreement,  as  much  in  conflict  with  the 
statute  of  frauds  as  if  there  were  no  writing  at  all.  Moale  y.  BticAananf 
1 1  GilL  ft  Johns.  314 ;  Osbom  y.  Phelps,  19  Conn.  63 ;  Elder  y.  Md^r, 
1  Fwrf.  80.  In  Parkhurst  y.  Van  Oourtlandt,  14  Johns.  15,  32,  it 
is  said  that  '^  where  it  is  necessary  to  make  out  a  contract  in  writiifg^ 
no  parol  eyidence  can  be  admitted  to  supply  any  defects  in  the 
writing.*'  Per  Thompson,  0.  J.  Such  rectification,  when  the 
enlarged  operation  includes  that  which  is  within  the  statute  of 
frauds,  must  be  accomplished,  if  at  all,  under  the  other  head  of 
equity  jurisdiction,  namely,  fraud.  Irnham  y.  Child,  1  Bro.  Oh.  92 ; 
1  Story  Eq.,  §  770  a  ;  Davis  y.  Fitton,  2  Drury  ft  Warren,  225 ;  JFW- 
son  y.  Wilson,  5  H.  L.  0.  40,  65 ;  Manser  y.  Back,  €  Hare,  443 ; 
Clarke  y.  Grant,  14  Ves.  519 ;  Clinan  y.  Cook,  1  Sch.  ft  Lef.  22. 

The  fraud  most  commonly  treated  as  taking  an  agreement  out  of 
the  statute  of  frauds  is  that  which  consists  in  setting  up  the  statute 
against -its  performance,  after  the  other  party  has  been  induced  to 
make  expenditures,  or  a  change  of  situation  in  regard  to  the  sub- 
ject-matter of  the  agreement,  or  upon  the  supposition  that  it  was  to 
be  carried  into  execution,  and  the  assumption  of  rights  thereby  to 
be  acquired ;  so  that  the  reftisal  to  complete  the  execution  of  the 
agreement  is  not  merely  a  denial  of  rights  which  it  was  intended  t.o 
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confer,  but  the  infliction  of  an  unjust  and  unconscientious  injury 
^pd  loss.  In  such  case,  the  party  is  held,  by  force  of  his  acts  or 
silent  acquiescence,  which  have  misled  the  oUier  to  his  hann,  to  be 
estopped  from  setting  up  the  statute  of  frauds.  Hawkins  y.  Holmes^ 
1  P.  W.  770;  Parhhurst  v.  Van  Cortlandt,  1  Johns.  Ch.  274;  S.  C-, 
14  Johns.  15 ;  Browne  on  St  of  Frauds,  §  437  ei  seq.;  Fry  on  Spec 
Perf.,  §§  384^^88;  Oaion  v.  Oatan,  Law  Eep.,  1  Oh.  137,  147;  S. 
C,  Law  Bep.,  2  H.  L.  127.  In  the  last-named  case  it  is  said  that 
1'  the  right  to  relief  in  such  cases  rests  not  merely  on  the  contract, 
but  on  what  has  been  done  in  pursuance  of  the  contract''  Per  Lord 
Chancellor  Cbanwobth.  See,  also,  1  Story's  Eq.,  §  759.  But  the 
present  case,  as  we  have  already  seen,  does  not  come  within  the 
principle  of  this  ground  of  equitable  reliefl 

Fraud,  which  relates  only  to  the  preparation,  form  and  execution 
of  the  writing,  is  sufficient  to  yitiate  the  instrument  so  made.  It 
may  be  set  aside  either  in  equity  or  at  law.  If  it  is  made  to  include 
land  not  the  subject  of  the  actual  sale,  it  is  inoperative  as  to  such 
land,  and  the  fraud  may  be  shown,  for  the  purpose  of  defeating  its 
recovery,  in  an  action  at  law.  Walker  v.  Stoasey,  2  Allen,  312,  and 
4  id.  527;  BartleU  t.  Drake,  100  Mass.  174.  It  has  been  ques- 
tioned whether  any  other  effect  can  be  given  to  such  fraud  than  to 
defeat  the  operation  of  the  instrument  altogether;  and  whether  a 
court  of  equity  can  reform  by  giving  it  a  narrower  operation^  as 
modified  by  parol  proof,  in  a  case  within  the  statute  of  frauds. 
Attorney-Oeneral  v.  SitweU,  1  T.  &  CoL  Ezch.  559.  The  difficulty 
is,  that,  if  the  fraud  vitiates  and  defeats  the  instrument,  then  the 
modified  agreement  to  be  enforced  must  be  that  which  is  proved  by 
parol  evidence,  and  this  seems  to  violate  the  statute.  But  the 
instrument,  in  such  case,  is  not  void.  It  is  voidable  only ;  and  that 
not  at  the  election  of  the  party  who  committed  the  fraud.  He  is 
not  entitled  to  control  the  extent  of  the  eflEk^t  that  shall  be  given 
to  his  fraudulent  conduct ;  and  it  is  not  for  him  to  object  that  the 
fraud  is  availed  of  only  to  defeat  the  rights  which  he  has  secured  by 
fraud,  beyond  what  he  is  fairly  entitled  to  by  the  terms  of  the  real 
agreement  between  the  parties.  When  those  are  separable,  and  the  na- 
ture of  the  case  will  admit  of  it,  the  court  may  enforce  the  written  con* 
tract  in  accordance  with  its  terms,  giving  relief  against  the  fraudn« 
lent  excess,  or  the  clause  improperly  inserted.  Parol  testimony,  used 
to  defeat  a  title  or  limit  an  interest  acquired  under  a  written  instru- 
ment, or  to  convert  it  into  a  trudt,  does  not  necessarily  conflict  with 
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the  Btatnte  of  frauds.  It  has  been  held  that  an  absolute  deed  may, 
in  this  mode,  be  converted,  in  equity,  into  a  mortgage.  Washburn 
V.  MerriUy  1  Day,  140 ;  Tayhr  y.  Luther y  %  Sumn.  228 ;  Jenkins  v. 
Bldredge,  8  Story,  181,  293 ;  Morris  t.  Nixon,  1  How.  118 ;  4  Keuf  s^ 
Com.  (6th  ed.)  143.  Whetiier  this  can  be  done  in  Massachusetts  has 
not  yet  been  decided.  Newton  y.  Fay,  10  Allen,  505.  But  if  it 
were  to  be  so  held,  it  would  not  be  upon  the  ground  of  enforcing  a 
parol  agreement  to  reconvey;  but  upon  the  ground  that  such  an 
agreement,  together  with  proof  that  the  deed  was  given  and  accepted 
only  as  security  for  a  debt,  made  out  a  case  of  fraud,  or  trust,  which 
would  warrant  a  decree  vacating  the  title  of  the  grantee,  as  fSur  as  ho 
attempted  to  hold  contrary  to  the  purposes  of  the  conveyance.  In 
such  cases,  the  court  acts  upon  the  estate  or  rights  acquired  under 
the  written  instrument ;  and  within  the  power  over  that  instrument 
which  is  derived  from  the  fraud  or  other  ground  of  jurisdiction. 
But  Wiieu  it  i9  sought  to  extend  that  power  to  interests  in  land  not 
included  in  the  instrument,  and  in  relation  to  which  there  is  no 
agreement  in  writing,  the  case  stands  differently.  Fraud  may  viti- 
ate the  writing  which  is  tainted  by  it,  but  it  does  not  supply  that 
which  the  statute  requires.  It  may  destroy  a  title  or  right  acquired' 
by  its  means,  but  it  has  no  creative  force.  It  wiU  not  confer  title. 
In  the  absence  of  a  legal  contract  by  the  agreement  of  the  parties, 
it  wiU  not  establish  one,  nor  authorize  the  court  to  declare  one,  by 
its  decree. 

This  distinction  is  illustrated  by  the  analogous  rule  in  regard  ta 
implied  trusts.  Oen.  Sts.,  ch.  100,  §  19.  Parol  evidence  may  charge 
the  grantee  of  lands  conveyed  with  a  lesulting  or  implied  trusl^ 
which  equity  will  enforce.  But  such  evidence  will  not  create  a  trust 
in  lands  already  held  by  an  absolute  title. 

A  fraudulent  misrepresentation,  although  sufficient  to  sustain  an 
action  for  damages,  cannot  be  converted  into  a  contract  to  be  enforced 
as  such.  Neither  will  it  furnish  the  measure  by  which  a  written 
contract  may  be  reformed.  In  this  discussion  we  have  assumed  that 
there  was  a  clear  agreement  between  the  parties,  which  the  deed 
fails  to  carry  out,  and  to  which  it  might  properly  be  made  to  con* 
form,  but  for  the  obstacle  in  the  statute  of  frauds. 

It  has  been  often  asserted  that  where  one,  by  deceit  or  fraudulent 
contrivance,  prevents  an  agreement  intended  to  be  put  in  writing, 
from  being  properly  written  or  executed,  he  shall  not  avail  himself 
of  the  omission,  and  shall  not  be  permitted  to  set  up  the  statute  of 
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frauds  against  the  proof  and  euforoement  of  the  parol  agreement^ 
or  of  the  parol  stipulation  improperly  omitted*  But  in  our  opinion 
this  doetrine  would  practically  annul  the  statute.  The  tendency  of 
the  human  mind,  when  fraud  and  injustice  are  manifest,  is  to  staun 
every  point  to  compass  its  defeat;  and  to  render  full  redress  to  the 
party  upon  ^hom  it  has  been  practiced.  Mundy  v.  JoUifft^  6  MyL 
ft  Cr.  167 ;  Tayhr  y.  Luther,  2  Sumn.  233.  This  influence  has 
Led  to  decisions  in  which  the  facts  of  the  particular  case  weie 
regarded  more  than  the  general  considerations  of  public  policy  upon 
which  the  statute  is  founded  and  entitled  to  be  maintained.  Courts 
have  sometimes  regarded  it  as  a  matter  of  judicial  merit  to  wrest 
from  under  the  statute  all  cases  in  which  the  lineaments  of  fraud  in 
any  form  were  discernible.  But  the  impulse  of  moral  reprobation 
of  deceit  and  fraud,  however  commendable  in  itself,  is  liable  to  mis- 
lead, if  taken  as  the  guide  to  judicial  decrees. 

We  apprehend  that  in  most  instances  where  fraud,  occasioning  a 
Eulure  of  written  evidence  of  an  agreement,  or  particular  stipula- 
tion, has  been  held  to  take  the  case  out  of  the  statute  of  frauds,  there 
was  some  fact  of  prejudice  to  the  party,  or  change  of  situation  con- 
sequent upon  the  fraud,  which  was  regarded  as  sufficient  to  make  up 
the  elements  of  an  equitable  estoppel.  In  such  case  the  argument 
IS  transferred  to  the  simple  question  of  the  sufficiency  of  the  addi- 
tional circumstance  for  that  purpose.  The  cases  most  frequently 
reierrdd  to  are  those  arising  out  of  agreements  for  marriage  settle- 
ments. In  such  cases  the  marriage,  although  not  regarded  as  a  part 
performance  (^  the  agreement  for  a  marriage  settlement,  in  such  an 
irretrievable  change  of  situation,  that,  if  procured  by  artifice,  upon 
the  faith  that  the  settlement  had  been,  or  the  assurance  that  it 
would  be,  executed,  the  other  party  is  held  to  make  good  the  agree- 
ment, and  not  permitted  to  defeat  it  by  pleading  the  statute.  Max^ 
well  V.  Mount acutey  Prec.  in  Ch.  526.  Browne  on  St  of  Frauds,  §§  441 
—445. 

Another  class  of  cases  are  those  where  a  party  acquires  property 
by  conveyance  or  devise  secured  to  himself  under  assurances  that  he 
will  transfer  the  property  to,  or  hold  and  appropriate  it  for,  the  use 
and  benefit  of  another.  A  trust  for  the  benefit  of  such  other  person 
is  charged  upon  the  property,  not  by  reason  merely  of  the  oral 
promise,  but  because  of  the  fact  that  by  means  of  such  promise  h< 
bad  induced  the  transfer  of  the  property  to  himseUl  Brown  v  * 
Lynch,  I  Paige,  147 ;   Thynn  v.  Thynn,  1  Vem.  296 ;  Oldham  t 
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LUc^M,  %  VeriL  506 ;  Devenish  y.  Baines,  Prec.  in  Gh.  3 ;  1  Story's 
Bq.,  §768. 

When  these  cases  are  dted  in  support  of  the  doctrine  that  artifice 
or  fraud  in  eyading  or  preventing  the  execution  of  the  writing  is 
alone  su£Scient  to  induce  a  court  of  equity  to  disregard  the  statute 
and  enforce  the  oral  agreement^  the  subsequent  change  of  situation 
or  transfer  of  property,  without  which  the  deceit  would  be  innocuous^ 
seems  to  be  overlooked,  because  it  is  not  strictly  in  part  perform- 
ance of  the  agreement  sought  to  be  enforced.  It  must  be  manifest, 
however,  that  without  such  consequent  act  there  would  be  no  stand- 
ing for  the  case  in  a  court  of  equity.  That  which  moves  the  court 
to  a  decree  to  enforce  the  agreement  is  not  the  artifice  by  which  the 
execution  of  the  writing  has  been  evaded,  but  what  the  other  par^^ 
has  been  induced  to  do  upon  the  faith  of  the  agreement  for  such  a 
writing.  It  is  not  that  deceit,  misrepresentation  or  fraud,  of  itself 
entitles  a  party  to  an  equitable  remedy;  but  that  equity  will  inter- 
fere to  prevent  the  accomplishment  of  the  fraud  which  would  result 
from  the  enforcement  of  legal  rights  contrary  to  the  real  agreement 
of  the  parties.  Indeed,  the  fraud  which  alone  justifies  this  exercise 
of  equity  powers,  by  relief  against  the  statute  of  frauds,  consists  in 
the  attempt  to  take  advantage  of  that  which  has  been  done  in  per- 
formance or  upon  the  faith  of  an  agreement,  while  repudiating  its 
obligations  under  cover  of  the  statute.  When  a  writing  has  been 
executed,  the  courts  allow  the  fraud  or  mistake,  by  which  an  omis- 
sion or  defect  in  the  instrument  has  been  occasioned,  to  defeat  the 
conclusiveness  of  the  writing,  and  open  the  door  for  proof  of  the 
real  agreement.  But  the  obstacle  of  the  statute  of  frauds  to  the 
enforcement  of  obligations,  or  the  security  of  rights  not  expressed 
in  the  instrument,  remains  to  be  removed  in  the  same  manner  as  if 
there  were  no  writing.  Phyfe  v.  WardeUj  2  Edw.  Gh.  47 ;  MocUe  v. 
Buchanan,  11  OilL  &  Johns.  314.  The  power  to  reform  the  instru- 
ment is  not  an  independent  power  or  branch  of  equity  jurisdiction ; 
but  only  a  means  of  exercising  the  power  of  the  court  under  its 
general  jurisdiction  in  cases  of  fraud,  accident  and  mistake. 

We  are  aware  that  the  limitation  which  we  have  undertaken 
to  define  has  not  been  uniformly  observed  or  recognized. 

In  WiswaU  y.  Hall,  3  Paige,  313,  Ghancellor  Walwobth  granted  a 
perpetual  injunction,  and  ordered  a  decree  of  release  of  title  to  land 
omitted  from  a  deed  by  fraud  and  secret  contrivance.  There  was  no 
discussion  of  the  authorities,  nor  of  the  principles  upon  which  the 
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case  was  decided;  and  no  reference  to  the  statute  of  frauds;  and 
the  statute  does  not  appear,  by  the  report,  to  have  been  set  up  against 
the  prayer  for  relief. 

.  In  De  Peyst&r  y.  Hasbroukf  1  Eem.  591,  a  similar  decision  wa» 
made  in  the  court  of  i^peals  in  New  York  Here  again  there  is  no 
reference  to  the  statute  of  frauds,  no  discussion  of  the  principlea 
inyolyed  in  the  decision,  and  no  authority  or  precedent  cited  except 
that  of  Wiswall  y.  HalL  The  mortgagor,  whose  deed  was  reformed, 
put  in  no  answer  whateyer.  The  defense  was  made  by  parties  claim- 
ing under  him,  and  the  statute  of  frauds  does  not  appear  to  haye 
been  pleaded.  Dbnio,  G.  J.,  in  giying  the  opinion,  proceeded  to 
say:  ''It  is  unnecessaiy  to  refer  to  cases  to  establish  the  &miliar 
doctrine,  that,  when  through  mistake  or  fraud  a  contract  or  convey- 
ance fSuls  to  express  the  actual  agreement  of  the  parties,  it  wiU  be 
reformed  by  a  court  of  equity,  so  as  to  correspond  with  such  actual 
agreement  The  English  cases  haye  been  ably  digested  by  Chan- 
cellor Kent,  and  the  principle  has  been  stated  with  his  accustomed 
care  and  accuracy,  in  GriUespie  y.  Moon,  2  Johns.  Ch.  585.'' 

But  in  OiUespie  y.  Moan  the  relief  sought  and  granted  was  by 
way  of  restricting,  and  not  by  enlarging,  the  operation  of  the  deed* 
Such  relief  would  not,  as  already  shown,  conflict  with  the  statute  of 
fhtuds ;  and  neither  the  discussion  in  that  case,  nor  the  citation  of 
authorities,  had  reference  to  the  bearing  of  the  statute  of  frauds 
upon  the  question  of  affording  relief  upon  contracts  relating  to  land* 
Indeed,  the  English  cases  furnish  but  little  aid  upon  that  point,  for 
the  reason  that  the  courts  there  haye  generally,  without  reference  to 
the  statute  of  frauds,  refused  to  enforce  written  contracts  with  » 
modification  or  variation  set  up  by  parol  proof.  WooUam  y.  Ream, 
7  Yes.  211,.  and  notes  on  the  same  in  2  Lead.  Cas.  in  Eq.  404;  Nurse 
y,  Seymour^  13  Beay.  254. 

The  principle  which  was  maintained  by  Chancellor  Kent,  and 
upon  which  the  English  authorities  were  cited  by  him  in  OiUespte  y. 
Moouy  was,  that  relief  in  equity  against  the  operation  of  a  written 
instrument,  on  the  ground  that  by  fraud  or  mistake  it  did  not 
express  the  true  contract  of  the  parties,  might  be  afforded  to  a  plain- 
tiff seeking  a  modification  of  the  contract,  as  well  as  to  a  defendant 
resisting  its  enforcement.  That  proposition  must  be  considered  a» 
fully  established.  1  Story's  Eq.,  §  IGl.  It  is  quite  another  propo* 
sition,  to  enlarge  the  subject-matter  of  the  contract,  or  to  add  a  new 
term  to  the  writing,  by  parol  evidence,  and  enforce  it.    No  such 
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proposition  was  presented  by  the  case  of  OiUespie  y.  Mooi^  and  it 
does  not  sustain  the  right  to  such  relief  against  the  statute  of 
frauds. 

That  Chancellor  Walwobth,  in  Wiswatt  v.  HaU,  did  not  intend 
to  decide  that  the  statute  of  frauds  could  be  disregarded,  if  properly 
•et  uf  against  such  an  enlargement  of  the  operation  of  the  written 
contract,  is  apparent  from  the  remarks  of  the  same  learned  judge  in 
the  subsequent  case  of  Cowlea  y.  Bowne,  10  Paige,  535.  He  says : 
**  Whether  a  party  can  come  into  this  court  for  the  specific  perfor- 
mance of  a  mere  executory  agreement  for  the  sale  of  lands,  which  in 
its  terms  is  materiaUy  variant  from  the  written  agreement  between 
the  parties  that  has  been  executed  according  to  the  statute,  and 
where  there  has  been  no  part  performance  or  other  equitable  cir- 
eunistances  sufficient  to  take  the  case  out  of  the  statute  of  frauds, 
as  a  mere  parol  contract  between  the  parties,  is  a  question  which  it 
will  not  be  necessary  for  me  to  consider  in  this  case." 

In  Gouverneur  y.  Titus,  1  Edw.  Ch.  480,  there  was  a  deed  of  land 
described  as  being  in  the  north-west  comer  of  a  township,  by  mistake 
for  the  north-east  comer.  The  grantor  admitted  the  real  contract, 
and  had  corrected  the  mistake  by  deed.  The  only  question  wa% 
whether  equity  would  enforce  the  corrected  deed  against  the  lien  of 
a  judgment  creditor,  who  had  notice  of  the  mistake.  In  the  opinion 
it  is  said:  ^ It  is  a  case  in  which  this  court  would  interfere,  as 
between  the  immediate  parties,  to  correct  the  mistake."  The  judg- 
ment was  clearly  right  The  dictum  we  are  disposed  to  question, 
unless  the  deed  itself  contained  some  other  description  by  means  of 
which  the  land  might  be  identified  and  the  mistake  corrected. 

In  Netosum  y.  Bufferhw,  1  Dey.  Eq.  379,  a  deed  was  reformed, 
which  was  made,  by  fraud,  to  include  land  not  sold ;  and  the  fraud- 
ulent grantee  was  required  to  execute  a  reconyeyanoe  of  the  excess; 
The  opinion  contains  a  remark  of  the  court,  that  this  power  may  be 
exercised  as  well  by  inserting  what  was  omitted,  as  by  striking  out 
what  was  wrongfully  included.  But  this  remark  is  clearly  obiter 
dictum,  and  is  not  sustained  by  the  authority  cited,  namely,  OillespiB 
y.  Moan. 

In  Bhdgett  y.  Bobart,  18  V t  414,  a  mortgage  was  reformed  by 

including  other  lands  omitted  by  mistake.    The  statute  of  frauds 

was  not  set  up  in  the  answer,  nor  referred  to  in  the  opinion  of  the 

court;  and  the  answer  was  considered  by  the  court  to  be  eyasiye  in 

r(*gaid  to  the  alleged  agreement  for  security  upon  such  other  lands. 
Vol.  nf.— 65 
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In  TiUon  v.  TiU<m,  9  N.  H.  385,  the  ooort  controvert  the  doctrine 
^f  such  a  limitation^  as  declared  in  Elder  v.  Elder,  1  Fairf.  80;  but 
the  decision  did  not  inrolve  the  question  so  discussed.  The  case 
arose  from  an  attempted  partition  between  tenants  in  common  of 
real  estate.  There  was  a  written  agreement  tor  partition  according 
to  the  award  of  certain  arbitrators  named ;  and  the  only  question  was» 
as  to  the  effect  of  a  substitution  of  other  arbitrators  by  parol  Deeds 
had  been  executed,  and  the  plaintiff  had  folly  performed  his  part  of 
the  agreement  It  was  a  case  of  part  performance  sufficient  to  take 
the  case  out  of  the  statute  frauds,  and  was  decided  upon  that  ground. 
Besides,  a  partition  of  lands,  though  effected  by  mutual  deeds  of 
release,  is  not  a  contract  for  the  sale  of  land. 

Craig  y.  Eittridge,  3  Foster,  281,  arose  upon  a  partition,  and  was 
decided  upon  the  authority  of  TiUon  v.  TiUan.  Smith  r.  Oreelejf,  14 
N.  H.  378,  was  a  decree  upon  default,  without  argument  or  opinion, 
against  the  executors  and  heirs  of  a  party  whose  deed,  by  mutual 
mistake,  failed  to  include  certain  land  sold.  It  does  not  appear 
whether  there  was  written  evidence  of  the  agreement,  nor  whether 
there  was  possession  or  acts  of  performance.  It  was  sufficient,  per- 
haps, that  the  statute  was  not  pleaded,  and  the  de&ult  admitted  the 
agreement 

CaidwM  V.  Carringtofiy  9  Pet  86,  was  an  agreement  for  exchange 
of  lands,  and  stands  entirely  upon  the  ground  of  part  performance. 

Notwithstanding  contraiy  decisions  and  dicta,  we  are  satisfied 
that,  upon  principle,  the  conveyance  of  land  cannot  be  decreed  in 
equity  by  reason  merely  of  an  oral  agreement  therefor,  against  a 
party  denying  the  alleged  agreement  and  relying  upon  the  statute 
of  fhtuds,  in  the  absence  of  evidence  of  change  of  situation  or  part 
performance  creating  an  estoppel  against  a  plea  of  the  statute.  This 
rule  applies  as  well  to  the  enforcement  of  such  an  agreement  by  way 
of  rectifying  a  deed,  as  to  a  direct  suit  for  its  specific  performance. 
We  are  satisfied  also  that  this  is  the  rule  to  be  derived  from  a  great 
preponderance  of  the  authorities.  Whitchurch  v.  Bevis,  2  Bro.  Ch. 
559 ;  Woollam  v.  Hearn,  7  Yes.  211 ;  2  Lead.  Gas.  in  Eq.  (8d  Am. 
ed.)  notes  [*414],  Am.  notes,  691;  Townshend  v.  Stangroom,  6 
Yes.  328 ;  Beaumont  v.  Bramley,  Turner  &  Bussell,  41.  See  also 
11  OilL  &  Johns.  314 ;  19  Conn.  63,  and  1  Fair£  80,  already  cited 
above;  Adams.  Eq.  171, 172;  Churchill  v.  Rogers,  3  T.  B.  Mon.  81 ; 
PurceU  V.  Miner,  4  Wall.  513. 

The  prayer  in  regard  to  the  fence  stands  differently.    If  that  stipn* 
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Ifttion  had  been  firandulentlj  inserted  in  the  deed^  the  agreement 
being  otherwise,  the  deed  might  be  reformed  by  striking  out  that 
provision,  or  requiring  a  release  of  it,  so  as  to  make  the  writing  cor- 
respond with  the  actual  agreement  But  upon  the  allegations  of  the 
billy  there  is  no  other  agreement  by  which  to  reform  the  deed,  and  to 
whion  to  make  it  conform.  The  plaintiff  admits  that  the  stipulation 
in  the  deed  is  precisely  in  accordance  with  the  actual  agreement 
The  fraud  which  he  alleges  relates  only  to  the  consideration  or 
inducement  upon  which  he  was  led  to  make  that  agreement;  not  to 
the  form  of  the  agreement  itselt  K  that  stipulation  were  to  be 
stricken  out,  the  writing  would  then  not  express  the  agreement 
actually  made  by  the  parties.  The  court  cannot  rectify  an  instru- 
ment otherwise  than  in  accordance  with  the  actual  agreement  It 
cannot  make  an  agreement  for  the  parties.  Hunt  v.  E&usmaniere,  1 
Pet  1, 14 ;  Brooks  v.  Stottey,  3  McLean,  623.  K  the  subject-matter 
of  this  stipulation  were  of  sufficient  materialiiy,  the  fraud  alleged 
might  have  the  effect  to  defeat  the  whole  instrument  But  this  effect 
ia  not  sought  The  plaintiff's  remedy,  therefore,  is  at  law,  in  damages 
for  the  deceit  and  &Ise  representation. 

The  alleged  agreement,  in  regard  to  the  premium  and  accrued 
interest  upon  the  bonds  transferred  in  payment  for  the  land^  will  not 
sustain  a  bill  in  equity.  K  such  an  agreement  was  made  and  broken 
we  see  no  reason  why  an  action  of  assumpsit  will  not  lie  upon  the 
agreement,  or  for  the  oveipayment  of  the  agreed  price  of  tiie  pur- 
chase.   The  remedy  at  law  is  as  effectual  as  it  can  be  in  equity. 

The  entry  must  therefore  be 

Bill  iumissed. 


Nash  y.  Lull. 

€kMid0raHon  of  promiB^ory  naie^UeoMBwndor  a  paUnL 

Where  the  ooiuiideration  of  a  promiflsorj  note  is  a  license  to  use  and  vend  aa 
invention  regalarlf  patented,  the  onpiofltableneae  of  the  laventloii  does 
not  vitiate  the  note. 

AoTiOH  on  a  promissory  note  for  $175,  dated  March  6,  18ML 
The  cote  in  controTersy  was  made  by  the  defendant  in  consider* 
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tion  of  aliceiLse  to  vend  and  use  in  Berkshire  an  '^  improved  animal 
chum  power  device/'  duly  patented  in  the  United  States,  May  9^ 
1865.  Answer,  no  consideration.  The  defendant  at  the  trial  claimed 
that  the  invention  could  not  be  made  a  source  of  profit^  and  intro- 
duced the  testimony  of  a  practical  mechanic  to  show  **  that,  though 
it  could  be  applied  to  raise  water,  or  run  a  sewing-machine,  and  to 
other  useful  purposes,  yet  it  could  not  be  used  profitably,  and  not 
beneficially  because  not  profitably;  that  fifty  pounds  of  power 
applied  to  the  wheel  of  the  machine  produced  only  seven  pounds  of 
power  for  mechanical  uses.'' 

The  defendant  requested  the  following  instructions:  ^^1.  That,  if 
the  jury  find  that  though  the  patent  ^Improved  Animal  Chum 
Power  Device,'  for  which  the  note  in  this  suit  was  given,  is  not  void, 
yet  if  it  cannot  be  used  advantageously,  without  reference  to  pecu- 
niary profits,  then  it  is  of  no  practical  benefit,  and  without  value, 
and  therefore  the  note  was  given  without  consideration,  and  is  void. 

'^  2.  ^  being  proved  that  the  consideration  of  this  note  was  only 
to  vend  and  use  said  device  in  the  county  of  Berkshire,  that,  if  said 
device  could  not  be  used  advantageously,  without  reference  to  pecu- 
niary profit,  the  note  was  without  consideration,  and  void. 

'^3.  It  being  proved  that  the  consideration  for  the  note  was  the 
right  to  use  and  vend  said  device  in  the  county  of  Berkshire,  if  the 
jury  are  satisfied,  from  the  whole  evidence  in  the  case,  that  such 
device  was  without  value  and  worthless,  the  note  was  without  con- 
sideration,  and  void. 

**  4.  K  the  jury  are  satisfied,  from  the  whole  evidence  in  the  case, 
that  said  device  will  not  perform  any  beneficial  work  beneficially,  it 
IB  no  valid  consideration  for  the  note." 

These  instructions  were  refused  and  the  judge  ruled  ''  that,  if  the 
*  Improved  Animal  Chum  Power  Device,'  the  right  of  using  and 
vending  which,  as  conveyed  by  the  license  to  the  defendant,  was  the 
consideration  of  the  note  declared  on,  to  constitute  a  valid  con- 
sideration it  must  have  been  a  useful  invention,  that  is  to  say,  it 
must  have  been  an  invention  capable  of  a  beneficial  use,  in  contra- 
distinction to  a  pernicious  or  injurious  use ;  that  if,  under  any  cir- 
cumstances, the  machine,  to  which  the  invention  and  deed  of  the 
defendant  relate,  could  be  applied  to  any  beneficial  purpose,  as  for 
the  purpose  of  applying  mechanical  power,  by  means  of  animals,  to 
churning  or  operating  a  sewing-machine  or  pump,  it  might  be 
deemed  a  useful  invention,  notwithstanding  its  use  for  any  such 
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purpose  might  not  be  profitable  to  the  person  applying  it  to  such 
use,  and  notwithstanding  the  mechanical  results  of  such  use  might 
be  inadequate  to  the  cost  of  its  use  and  the  cost  of  said  machinei^ 
The  jury  found  for  the  plaintiff  and  the  defendant  appealed. 

P.  L,  Pag$t  for  defendant 

J.  M.  Barker  (T.  P.  Pingree  with  him),  for  the  plaintifll 

Obat,  J.  Letters  patent  of  the  United  States  can  be  lawfiiUy 
granted  only  for  new  and  useful  inventions ;  and  are  but  prima  facU 
eyidence  of  the  novelty  and  utility  of  the  invention  described. 
U.  S.  Stat  1837,  oh.  45;  dyrning  v.  Burden,  15  How.  270,  27L 
All  that  is  required  to  make  an  invention  useful,  under  the 
patent  laws,  is  that  it  should  be  capable  of  being  applied  to  some 
practical  and  beneficial  purpose,  and  not  to  be  frivolous,  or  iuju* 
rious  to  the  well  being  or  morals  of  society.  K  it  is  useful  in 
this  sense,  it  is  patentable,  and  the  degree  of  its  utility  or  practical 
value  does  not  afiect  the  validity  of  the  patent;  if  it  is  not  useful, 
a  patent  for  it  is  void.  Lotoett  v.  Leuns,  1  Mason,  185, 186 ;  Bed- 
ford V.  Hunt,  id.  303, 304 ;  Kneass  v.  Schuylkili  Bank,  4  Wash.  G.  0. 
12 ;  Langdon  v.  DeOroot,  1  Paine,  203 ;  Roberts  v.  Ward,  4  McLean, 
565. 

In  a  suit  brought  on  a  promissory  note,  the  only  consideration 
for  which  is  the  assignment  of  an  interest  in  or  right  under  a  [la- 
tent, the  question  of  consideration  depends  upon  the  validity  of 
the  patent;  if  the  patent  is  void,  the  note  is  of  course  without  con- 
sideration ;  but  if  it  is  valid,  the  court  will  not  inquire  into  the 
adequacy  of  the  consideration.  The  issue  in  such  a  case  is,  therefore, 
the  same  as  in  a  suit  in  the  courts  of  the  United  States  for  the 
infringement  of  a  patent,  the  validity  of  which  is  denied  by  the 
defendant ;  and  so  it  has  been  repeatedly  adjudged  in  this  and  other 
courts.  Bliss  v.  NegtiSy  8  Mass.  49;  Dickinson  v.  Halty  14  Pick. 
217;  Biercey,  Stocking,  11  Gray,  174;  Lester  v.  Palmer,  4  Allen, 
145 ;  Dunbar  v.  Marden,  13  N.  H.  311 ;  Cross  v.  Huntly,  13  Wend. 
885 ;  Oeiger  v.  Oook,  3  W.  &  S.  266 ;  McGlure  v.  Jeffrey,  8  Ind.  79 ; 
Myers  v.  Turner,  17  111.  179;  Jolliffe  v.  Collins,  21  Mo.  343. 

In  the  case  of  Clough  v.  Patrick,  37  Vt  421,  cited  for  the 
defendant,  which  seems  at  first  sight  to  enlarge  the  issue  in  his 
favor,  the  defendant's  evidence  tended  to  s\ow  that  the  patented 
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mowing  machinei  which  was  the  consideration  of  the  note  sued  on, 
ntterly  worthless,  and  conid  not  be  made  to  work  as  a  mowing  madiine 
at  all,  by  reason  of  a  defect  in  the  principle  of  its  constmotion ;  and 
the  ruling  that  ^if  the  patent  right  wasof  noralaefrom  the  worth- 
!38sness  of  the  machine  patented,  in  the  respect  which  the  defend* 
anfs  eyidence  tended  to  show,  that  would  constitute  a  perfect  defense 
as  to  the  payee,  notwithstanding  the  patent  may  have  been  a  legal 
one,''  was  held  to  be  correct,  upon  the  ground  that  the  expression 
'' notwithstanding  the  patent  may  have  been  a  legal  one''  meant 
no  more  than  that  the  letters^patent  were  authentic  and  not  vacated. 
Whether  that  constmction  of  the  ruling  was  warranted  we  need 
not  consider. 

It  is  proper  to  add  that  the  further  dictum  in  that  case,  like  the 
corresponding  decision  (Appletok,  C.  J.,  dissenting)  in  Bbner  r. 
Pennely  40  Me.  480,  that  the  invalidiiy  of  a  patent  cannot  be  set 
up  except  in  a  suit  brought  in  the  courts  of  the  United  States  against 
an  infiringer  of  the  patent,  is  inconsistent  with  the  principles  abote 
stated  and  the  authorities  already  referred  to.  A  direct  suit  for  the 
infringement  of  a  patent  must  indeed  be  brought  in  the  courts  of 
the  United  States,  because  the  rery  acts  of  congress  which  create 
the  right  provide  that  all  actions  and  cases,  in  law  or  equity,  aris- 
ing  under  those  laws,  shall  be  originally  cognizable  in  those  courts* 
U.  S.  Stat  183G,  ch.  357,  §  17;  6  U.  S.  Stat  at  Large,  124;  Oibson 
T.  Woodworthy  8  Paige,  132 ;  Dudletf  t.  Mayhsw,  8  Comst  9 ;  Park* 
hurst  y.  Kinsman,  2  Halst  Oh.  600 ;  Kempton  t.  Bray,  99  Mass. 
854  But  such  a  provision  does  not  deprive  the  State  courts  of  the 
power  or  the  duty,  when  the  question  arises  collaterally,  of  deciding 
whether  the  patent  which  is  relied  on  is  of  any  validity.  Richy. 
HoiehkisSy  16  Oonn.  409 ;  Sherman  v.  Champlain  Transportation  Co^ 
81  Vt  162 ;  Slemmer^s  Appeal,  58  Penn.  St  155. 

The  instructions  to  the  jury  clearly  and  accurately  stated  the  law 

applicable  to  the  case,  and  fcdly  met  and  covered  ttie  instructioni 

requested. 

Exceptions  opsrruUd. 
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Prgwtliiory  naie — pr0maiur$  aeUom  mL 

A  jKioiiilMory  note  not  in  tenns  pajable  at  anj  plaesybat  entitled  to  gmoe^  wee 
ened  upon  bjr  the  eenrice  of  a  writ  at  a  quarter  paet  elx  P.  ic  on  the  lael 
daj  of  grace,  no  demand  of  payment  having  been  made.  BM,  that  the 
action  was  premature. 

AcnoK  on  a  promissory  note.  The  note  in  oontroverqr  was  dated 
Febmary  9, 1853,  pajable  in  tliirteen  years  to  bearer  without  any 
specified  place  of  payment  The  officer  served  the  writ  at  about  6 
o'clock,  February  12,  1866,  and  made  a  return  of  an  attachment 
thereunder  at  6^  p.  m.  There  was  no  evidence  of  demand  and 
refusal  The  judge  ruled  that  the  action  was  prematurely  com- 
menced;  plaintiff  appealed. 

8.  W.  Bowwrman  (with  W.  S.  Swift),  for  appellant. 

H.  L.  Dawes,  for  defendant 

Gbay,  J.  A  promissory  note  entitled  to  grace  is  payable  on  de- 
mand at  any  reasonable  time  and  place,  on  the  last  day  of  grace,  and 
if  the  maker  neglects  or  refuses  payment  upon  such  demand,  the 
note  is  dishonored  and  may  be  put  in  suit  immediately ;  but  if  no 
such  demand  is  made,  and  he  has  done  nothing  amounting  to  a 
waiver  of  it,  he  has  the  whole  of  the  day  in  which  to  make  payment^ 
and  is  not  liable  to  an  action  until  the  expiration  of  the  time  within 
which  such  demand  might  have  been  made  upon  him.  Oordan  v. 
Parmelee,  15  Gray,  413.  In  the  case  of  a  note  not  in  terms  payable 
at  a  bank  or  other  place  of  business,  the  demand  may  be  made  at  the 
maker's  dwelling-house  at  any  hour  at  which,  having  regard  to  the 
habits  and  usages  of  the  community  in  which  he  lives,  he  may 
reasonably  be  expected  to  be  in  a  condition  to  attend  to  ordinary 
business,  even  as  late  as  eight  or  nine  o'clock  in  the  evening.  Triggs 
T.  Newnkam,  10  Moore,  249 ;  FamstoorfA  v.  Alleri,  4  Gray,  453.  It 
was  therefore  rightly  ruled  at  the  trial  that  this  action  was  prema* 
turely  commenced. 
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The  caae  of  Cutler  y.  Kimball,  5  Mete.  94,  upon  which  the  plain- 
tiff relies,  and  in  which  the  maker  of  a  note  was  held  liable,  withoat 
a  previous  demand,  upon  a  writ  made  after  sunset  on  the  last  day  of 
grace  and  delivered  to  an  oflScer  on  the  next  day,  does  not  rest  upon 
the  ground  that  suit  might  be  brought  immediately  after  sunset  on 
the  last  day  of  graoe,  but  upon  the  ground  that  it  was  reasonably 
to  be  inferred  that  the  writ  was  filled  up  provisionally  and  not 
intended  to  be  used  until  the  next  day,  when  it  was  delivered  io 
the  o£Scer,  and  that  the  making  of  the  writ  was  no  more  to  be 
deemed  the  commencement  of  the  action  than  if  the  plaintiff 
instead  of  keeping  it  in  his  own  hands,  had  delivered  it  to  the  o£S- 
oer  that  night  with  instructions  not  to  serve  it  until  the  next  day,  or 
had  sent  it  to  the  oflSoer,  but  it  had  not  yet  reached  him.  Swi/l  v. 
Crockery  21  Pick  241 ;  Seaver  v.  Lincoln,  id.  267 ;  Emereon  t.  WhiU, 
10  Gray,  361. 

In  the  case  at  bar,  the  writ  was  not  only  made,  but  served  before 
any  cause  of  action  had  accrued  against  the  defendant. 

Exceptume  overrtML 


FbEKOH  v.  ViKIlTO. 

(]tt]UM.iaL) 

BaU  Q/pdeommf  artiele^ExtetU  and  nature  of  warranif^Miamiferfdamagei^ 

Y,,  the  owner  of  a  quantity  of  hay,  knowing  that  white-lead  paint  had  been 
spilt  upon  it,  endeayored  carefully  to  separate  the  damaged  part  from  the 
rest,  and  Bupponed  he  had  Bucoeeded,  and  afterward  sold  the  supposed 
undamaged  part,  without  disclosing  its  condition,  to  F.,  whose  cow  ate 
thereof  and  died.  Held  that  V.  was  liable,  and  that  the  measure  of  damages 
was  the  value  of  the  cow,  if  F.  used  all  reasonable  means  to  restore  her. 

Action  in  tort  to  recover  for  the  death  of  plaintiff's  cow,  caused 
by  the  defendant's  alleged  deceit  and  negligence.  The  trial  was  had 
in  the  superior  court,  before  Rockwell,  J.,  and  the  following  are  the 
material  facts  as  presented  in  the  bill  of  exceptions : 

'^  There  was  evidence  tending  to  show  that  white-lead  paint  was 
accidently  spilt  upon  the  defendant's  hay  with  his  knowledge,  about 
six  months  before  the  death  of  the  cow ;  that  he  then  carefollf 
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endeavored  to  separate  the  painted  bay  from  the  rest^  did  separate 
and  remoTe  a  part,  and  supposed  he  had  separated  and  removed  the 
whole  of  the  hay  thus  having  paint  adhering^  from  that  which  was 
entirely  free  therefrom ;  that  from  what  remained  he  sold  to  the 
plaintiff  six  bi^sfoll  firom  time  to  time  as  it  was  needed  for  her  cow, 
for  the  purpose  of  being  fed  to  the  cow;  that  the  cow  ate  all  of  it^ 
except  the  last  bagfull,  of  which  a  portion  was  given  to  her  on  a 
certain  evening ;  that  the  cow  was  thereby  found  sick  the  next 
morning  and  continued  sick  for  about  a  week  until  she  died ;  that 
it  was  not  suspected  by  the  plaintiff  that  the  cow  was  suffering  from 
lead  poisoning  until  three  or  four  days  before  she  died,  when  hay 
having  paint  upon  it  was  found  in  the  manger  where  the  cow  was 
fed^  and  shown  to  the  plain  tiff,  and  the  plaintiff  was  then  led  to 
believe  that  the  paint  was  the  cause  of  the  cow's  sickness ;  and  that 
a  well-known  veterinary  surgeon  and  physician,  educated  in  the 
theory  and  for  about  twenty  years  in  the  full  and  constant  practice 
of  the  veterinary  art,  and  acquainted  with  the  nature  and  effect  of 
lead  poison,  resided  within  about  six  miles  of  the  residence  of  the 
plaintiff  and  the  place  where  the  cow  was  sick,  and  was  not  called 
or  sent  for  by  the  plaintiff 

"  The  judge  ruled  that,  if  the  cow  died  in  consequence  of  eating 
the  paint  adhering  to  the  hay  sold  by  the  defendant,  the  plaintiff 
might  recover,  although  the  defendant  did  not  know  or  believe  that 
there  was  paint  upon  the  hay ;  and  that  the  defendant  was  bound 
to  use  the  utmost  care  in  separating  the  paint  from  the  hay  so  sold. 

*'  The  defendant  requested  the  judge  to  instruct  the  jury  as  fol- 
lows :  That  the  only  ground  for  claiming  on  the  evidence  was,  that 
a  warranty  of  the  quality  of  the  hay,  or  deceit  in  the  sale  of  it,  was 
proved,  and  in  either  case  the  measure  of  damages  was  the  differeupe 
between  the  value  of  the  hay  as  it  was  warranted  to  be,  and  as  it 
actually  was ;  that  if  the  defendant  sold  to  the  plaintiff  the  hay  in 
good  faith,  having  faithfully  endeavored  and,  as  he  supposed,  suc- 
oeeded,  before  the  sale,  to  separate  from  it  whatever  would  render  it 
unwholesome  or  injurious,  the  plaintiff  could  not  recover  in  this 
action,  although  the  defendant  sold  with  the  knowledge  that  the 
hay  was  to  be  fed  to  the  plaintiff's  cow  and  for  that  purpose;  that 
if  the  plainti£^  while  the  cow  was  sick,  and  several  days  before  it 
died,  knew,  or  had  reason  to  believe,  that  the  cow  was  suffering  from 
lead  poison,  and  neglected  to  procure  the  advice  and  assistance  of  a 
^eteiinary  surgeon  or  physician  having  knowledge  of  the 
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for  such  poifioiiy  and  skill  in  their  use,  when  each  advice  and  aasiBfe-^ 
anoe  were  within  reasonable  distance  and  could  be  bad  at  reasonable- 
expense,  then  the  plaintiff  could  not  recoyer  in  this  action." 

But  the  judge  declined  to  give  such  instructions  in  the  form 
presented,  and  instructed  the  jury  as  foUows:  ^To  sustain  her 
action  the  plaintiff  must  satisfy  the  jury  affirmatiTely  that  the 
poisoned  hay  was  the  cause  of  the  death  of  the  cow.  It  being 
admitted  that  the  defendant  knew  that  white-lead  paint  had  run 
upon  the  hay,  and  that  the  defendant  sold  some  of  the  hay  to  the 
plaintiff,  and  there  being  no  evidence  of  knowledge  of  this  on  the 
part  of  the  plaintiff  it  was  the  duty  of  the  defendant  to  remove 
the  paint  from  the  hay  before  selling  and  deUvering  it ;  and,  if  the 
cow  died  from  eating  the  poisoned  hay,  the  defendant  was  liable  in 
this  action,  and  the  rule  of  damages  was  the  value  of  the  cow.  If 
the  plaintiff,  while  the  cow  was  sick,  and  several  days  before  she  died^ 
knew  that  the  cow  was  suffering  and  in  danger  of  death  from  lead 
poison,  she  was  bound  to  employ  the  best  remedies  within  her  rea* 
sonable  reach,  at  reasonable  trouble  and  expense ;  and  if  the  jury 
were  satisfied  that  such  remedies  would  have  been  effectual,  and  the 
plaintiff  did  not  seek  for  their  use  nor  inform  the  defendant  season-^ 
ably  of  the  facts,  she  could  not  recover." 

The  verdict  was  for  the  plaintiff,  and  the  defendant  appealed. 

S.  T.  Spaulding,  for  defendant  (appellant) : 

1.  There  was  no  warranty  implied  in  the  sale.  1  Smith's  Lead» 
Gas.  (6th  Amu  ed.)  808 ;  Bhnmerton  v.  MaiihewBj  7K.  &  N.  585 ; 
Emerson  v.  Brigham,  10  Mass.  197;  Peckham  v.  Holman^  11  Pick^ 
4^^84 ;  Bumby  v.  Bolleity  16  M.  ft  W.  644;  Mosea  v.  Mead,  1  Denio^ 
878 ;  Smith  v.  Marrable,  11  M.  &  W.  5 ;  Sutton  v.  Temple^  12  id. 
52;  Hart  v.  Windsor,  id.  68;  Turtier  y.  Ifuckloio,  1  H.  &  G.  (Am. 
ed.)  859 ;  S.  G.,  Law  Times  (N.  S.)  690;  8  Jur.  (N.  S.)  870;  Dick- 
son V.  Jordan,  11  Ired.  166 ;  Archdaie  v.  Moore,  19  HL  565 ;  Mason 
V.  Cliappell,  15  Orat  572 ;  Milium  v.  Belloni,  84  Barb.  607. 

2.  The  plaintiff  should  have  employed  a  veterinary  suigeon. 
Eastman  v.  Sanborn,  8  Allen,  594 ;  Dean  v.  Keaie,  8  Gamp.  4. 

W.  Alien,  for  plaintiff. 

Ahbs,  J.  The  only  warranty  implied  by  law  in  Qie  sale  of  per* 
sona]  proi)erty  is  simply  that  the  vendor  has  good  right  to  make  the 
sale ;  and  if  the  buyer  desires  to  have  the  benefit  of  any  fnithot 
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aBsnrancey  as  to  the  property  sold,  he  must  protect  himself  by  insist- 
ing upon  such  specific  warranties  as  he  may  consider  necessary  for 
that  purpose.  The  law  does  not  undertake  to  make  contracts  for 
the  parties,  but  usually  leaves  them,  if  the  buyer  should  choose  to 
act  upon  his  own  judgment,  to  the  oi)eration  of  the  maxim  caveat 
emptor.  It  is  sometimes  rattier  loosely  said  that  mere  silence,  on  the 
part  of  the  Tender,  as  to  a  known  defect^  does  not  amount  to  a  fraud. 
But  this  is  far  from  being  universally  true.  Deceit  may  sometimes 
take  a  negative  form,  and  there  may  be  circumstances  in  which 
silence  would  have  all  the  legal  characteristics  of  actual  misrepre- 
sentation. There  are  cases  in  which  it  is  laid  down  that  in  the  sale 
of  provisions  for  domestic  use  there  is  an  implied  warranty  of  their 
wholesomeness.  Van  VroekKn  v.  Ibndch  12  Johns.  468 ;  Emerson  v. 
Brighamy  10  Mass.  197 ;  Winsor  v.  Lathbard,  18  Pick.  57,  62.  And 
it  is  perfectty  well  settted  that  there  is  an  Implied  warranty,  in 
regard  to  manufactured  articles  purchased  for  a  particular  use, 
which  is  made  known  at  the  time  of  the  sale  to  the  vendor,  that 
they  are  reasonably  fit  for  the  use  for  which  they  are  purchased. 

It  may  perhaps  be  more  accurate  to  say,  that,  independently  of 
any  express  and  formal  stipulation,  the  relation  of  the  buyer  to  the 
seller  may  be  of  such  a  character  as  to  impose  a  duty  upon  the 
seller,  differing  very  little  from  a  warranty.  The  circumstances 
attending  the  sale  may  be  equivalent  to  a  distinct  affirmation  on  his 
part  as  to  the  quality  of  the  thing  sold.  A  grocer,  for  instance,  who 
sells  at  retail,  may  be  presumed  to  have  some  general  notion  of  the 
uses  which  his  customers  will  probably  make  of  the  articles  which 
they  buy  of  him.  If  they  purchase  fiour  or  sugar,  or  other  articles 
of  daily  domestic  use  for  their  families,  or  grain  or  meal  for  their 
cattle,  the  act  of  selling  to  them  under  such  circumstances  is  equiv* 
alent  to  an  affirmation  that  the  things  sold  are  at  least  wholesome, 
and  reasonably  fit  for  use ;  and  proof  that  he  knew,  at  the  time  of 
the  sale,  that  they  were  not  wholesome  and  reasonably  fit  for  use 
would  be  enough  to  sustain  an  action  against  him  for  deceit,  if  he 
had  not  disclosed  the  true  state  of  the  facts.  The  buyer  has  a  right 
to  suppose  that  the  thing  which  he  buys,  under  such  circumstances, 
is  what  it  appears  to  be,  and  such  purchases  are  usually  made  with 
a  reliance  upon  the  supposed  skill  or  actual  knowledge  of  the  ven- 
dor. In  the  case  at  bar,  the  plaintiff  bought  the  hay  in  small  quan- 
tities, and  the  defendant  must  be  considered  as  knowing  generally 
the  kind  of  use  to  which  it  was  to  be  applied*    The  act  ')f  sale  undev 
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such  circninfitances  was  eqaiyalent  to  an  express  assoraaoe  that  the 
hay  wwi  suitable  for  each  use.  If  he  knew  that  the  hay  had  a 
defect  about  it,  or  had  met  with  an  accident  that  rendered  it  not 
only  unsuitable  for  that  use,  but  dangerous  or  poisonous,  it  would 
plainly  be  a  violation  of  good  futh^  and  an  illegal  act  to  sell  it  to  the 
plaintiff  without  disclosing  its  condition.  Silence  in  such  a  case 
would  be  deceit  Langridge  y.  Levjfy  2  M.  &  W.  519 ;  niomas  y. 
Winchester,  2  Seld.  397;  McDonald  y.  Snetting,  14  Allen,  290,  295, 
and  cases  cited. 

The  declaration  charges  that  at  the  time  of  the  sale  the  defendant 
knew  the  condition  of  the  hay.  The  scienter  is  not  only  a  material, 
but  a  yital  part,  of  the  case.  It  appears  that  he  knew  that  paint, 
containing  white  lead;  had  been  spilt  upon  the  hay,  and  he  must  be 
taken  to  have  known  that  hay  in  that  condition  was  unwholesome 
and  dangerous.  He  endeavored  carefully  to  separate  the  damaged 
part  from  the  rest,  and  supposed  that  he  had  been  entirely  success- 
fbl  in  that  endeavor.  But  after  making  all  allowances  in  his  favor 
the  fact  remains  that  he  sold,  as  food  for  cattle,  an  article  which  he 
knew  had  been  exposed  to  poison,  and  which  he  had  taken  no  effect- 
ual means  to  separate  and  purify  from  that  poison.  His  knowledge 
of  the  accident  was  certain  and  positive ;  his  belief  of  the  success  of 
his  remedy  for  that  accident  was  conjectural,  uncertain,  and  proved 
to  be  wholly  mistaken.  It  appears  to  us  that,  in  venturing  to  sell 
the  hay,  under  such  circumstances,  on  his  own  judgment  that  it  was 
safe  to  do  so,  he  took  the  risk  upon  himself,  and  sold  at  his  peril ; 
and  that  the  charge  in  the  declaration,  that  he  knew  the  condition 
of  the  hay  when  he  sold  it,  is  satisfied  by  showing  that  he  knew 
what  had  happened  to  it;  that  he  did  not  and  could  not  know 
that  the  effect  of  the  accident  had  been  removed ;  and  that  he  had 
in  fact  taken  no  effectual  means  to  remove  it  The  ruling  of  the 
presiding  judge  appears  upon  this  point  to  have  been  correct 

With  regard  to  the  duty  incumbent  on  the  plaintiff  after  the  cow 
was  found  to  be  sick,  the  ruling  was  also  correct,  and  as  favorable  to 
the  defendant  as  he  had  any  right  to  expect.  There  is  nothing  in 
the  bill  of  exceptions  to  show  that  the  plaintiff  was  informed  of  the 
fact  that  there  was  a  competent  veterinary  surgeon  within  reach,  or 
upon  what  terms  his  services  could  have  been  obtained,  or  whether 
any  cure  for  the  sickness  was  possible,  and  therefore  the  general 
instructions  that  were  given  appear  to  have  been  all  that  the  case 
fai  that  respect,  required. 

Hxc^tions  overruled. 
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JMk$  4(fpraU$i  MiMe»  indormn  of  pr^mtuorif  noi$-^dtcp  UHUr. 

f 

On  th«  lOlb  of  Jnlj,  1860,  a  liank  receiTod  notice  of  the  dishonor  of  a  proini»> 
B0X7  note  which  it  had  discounted^  and  on  the  11th,  after  the  dose  of  the 
business  daj,  notified  its  immediate  indorser  bj  a  drop  letter  which  he  did 
not  receive  until  the  12th,  there  being  no  system  of  carriers.  HM,  insaffldent 
notice  to  chaige  the  indorser. 

Action  to  recover  firom  the  indorser  of  two  promissory  notes  by 
h  bank  which  had  discounted  said  notes.  The  notes  were  made  by 
Stockbridge,  payable  to  the  order  of  Ballard,  indorsed  by  Ballard  and 
the  defendant,  and  discounted  for  Ballard  by  the  plaintifb.  Answer, 
insnflScient  notice  of  presentment  and'  dishonor.  The  facts  appear 
in  the  bill  of  exceptions  allowed  by  Deyens,  J.,  in  the  superior  conrt» 
and  are  as  follows : 

*"  It  appeared  that  the  defendant  was  an  accommodation  indorser 
at  the  request  of  Ballard,  and  for  his  benefit,  and  that  this  fact  was 
known  to  the  bank  when  the  notes  were  discounted.  The  only 
question  submitted  to  the  jury  was,  as  to  the  sufficiency  of  the  notice 
to  the  defendant  of  the  dishonor  of  the  second  note.  This  note  was 
dated  April  5, 1866 ;  was  payable  at  the  office  of  the  maker,  in  the 
city  of  New  York,  in  three  months  from  its  date ;  and  was  protested 
m  New  York  on  July  7, 1866,  July  8  being  Sunday. 

^'  To  prove  notice  to  the  defendant  of  the  dishonor  of  the  note,  the 
plaintiff,  in  addition  to  testimony  tending  to  show  that  the  defend- 
ant, in  several  interviews  on  the  subject  of  payment,  did  not  object 
to  any  want  of  notice,  or  claim  that  he  was  not  notified,  introduced 
the  following  evidence  from  the  deposition  of  Oeorge  W.  Warren, 
cashier  of  the  plaintiff  bank :  '  In  due  course  of  mail  after  the  matu- 
rity of  said  notes  and  each  of  them,  I  received  from  Myron  Winslow, 
a  person  representing  himself  in  the  notices  to  be  a  duly  qualified 
notary  public  in  New  York,  on  different  dates,  notices  of  the  non- 
payment of  each  of  said  notes.  There  were  three  notices  relating  to 
each  of  said  notes,  which  were  respectively  addressed  to  Franklin 
Ballard,  William  P.  Townsley,  and  myself,  as  cashier  of  the  bank. 
Said  notices  were  in  writing  or  print    I  cannot  give  the  exact  date 
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when  said  notices  and  each  of  ihem  were  by  me  sent  to  Townslej^ 
bat  they  were,  npon  the  receipt  of  the  same  from  Winslow,  as  stated, 
immediately  sent  by  me  to  Towndey.  They  were  each  pat  in  the 
Shelbame  Falls  post-oflSoCy  and  were  directed,  as  nearly  as  I  can 
i^mdmber,  respectively  thus :  '*  Wm.  P.  Townsley,  Esq.,  Shelbnme 
Falls.  Mass." 

^  The  plaintiffs  also  introdaced  the  testimony  of  Alfred  Bowen, 
postmaster  of  Shelbame  Falls  at  the  time  of  the  dishonor  of  said 
note  and  since,  who  testified  that  at  the  time,  the  defendant  liyed 
in  Buckland,  about  half  way  between  the  post-oflSce  of  Shelbame 
Falls  and  Bnckland,  was  in  the  habit  of  visiting  Shelbame  Falls 
constantly  and  freqaently,  and  was  in  the  habit  of  receiving  mail 
matter  at  that  post-ofiSce  as  well  as  at  Bnckland ;  and  farther  stated, 
*  We  got  oar  mails  at  Shelbame  FaUs  from  New  York  in  the  evening.' 
The  witness,  on  cross-examination,  stated  that  in  1866,  *  dne  coarse 
of  mail '  from  New  York  city,  woald  bring  a  letter  leaving  New  York 
by  the  early  morning's  mail  to  Shelbame  Falls  the  same  evening: 
and  this  was  the  only  evidence  in  the  case  on  this  point 

'*  The  defendant  testified  that  he  received  the  notice  of  the  dis- 
honor of  .the  note  at  Shelbame  Falls  post-oflSce,  and  that  he  oonld 
not  state  the  day  of  its  reception ;  and  on  cross-examination  said :  *  I 
never  knew  (or  said)  bat  I  was  notified  All  right,  I  didn't  know.' 
He  farther  testified  that  Warren,  the  cashier,  knew  his  residence  at 
the  time  of  the  dishonor  of  the  note;  and  that  he  received  letters  at 
both  the  post-offices  named,  no  more  at  one  than  the  other,  thoagh 
Backland,  as  his  residence,  he  considered  his  true  post-office  addresa 
He  then  prodaced  the  notice  received  on  the  dishonor  of  the  note, 
and  the  envelope  in  which  it  was  received.  The  notice  was  in  dae 
form  and  was  dated  ^New  York,  July  7, 1866.'  The  envelope  was 
addressed  ^  Wm.  P.  Townsley,  Esq.,  Shelbame  Falls,  Mass.,'  and  bore 
the  post  mark  Shelbame  Falls,  Mass.,  July  12,  1866.'  It  was 
stamped  on  the  face  with  a  three  cents  postage  stamp,  and  bore  on 
the  back  a  seal  or  stamp  of  the  plaintiff  bank. 

'^  The  defendant  asked  the  jadge  to  rale  that  the  notice  addressed 
and  mailed  by  Warren  to  the  defendant  at  Shelbame  Falls  was  not 
a  sufficient  notice.  This  he  refused  to  rule ;  but  instructed  the  jury 
that,  if  the  defendant  was  in  the  habit  of  receiving  letters  at  both 
of  the  post-offices  named,  the  notice  would  be  sufficient,  if  addressed 
and  mailed  to  him  at  Shelbume  Falls.  To  this  raling  the  defend- 
ant excepted. 
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*^  The  plidntiflb'  counsel  argued  to  the  jury,  that  the  plaintifb' 
cashier  acted  with  due  diligence,  if  he  placed  the  notice  in  the  oflSce 
<m  July  11 ;  and  that,  if  he  did  so,  it  might  bear  the  post-mark  for 
the  m^  of  the  12th.  The  defendant's  counsel,  at  the  close  of  the 
charge  (to  which  no  exception  was  taken  saye  as  above),  requested 
the  court  to  rule  that  the  legal  presumption  is  that  the  date  of  the 
post-mark  on  a  drop-letter  is  that  of  the  day  it  is  placed  in  the  post- 
office  ;  which  ruling  the  judge  refused  to  give,  but  left  the  fact  that 
such  was  the  post-mark  upon  the  letter  as  one  to  be  considered  in 
determining  whether  the  notice  was  actually  mailed. 

'^The  judge  had  previously  instructed  the  jury  that  the  plaintiflb 
must  satisfy  them  that  the  notices  were  seasonably  forwarded  by  the 
notary  in  New  York  to  the  cashier  of  the  plaintiff  bank,  and  by  the 
cashier,  after  the  reception  thereof,  seasonably  put  into  the  post- 
office  directed  as  above ;  that  the  burden  of  proof  was  upon  the 
plaintiff  all  the  way  through ;  and  that,  if  the  notices  were  received 
by  the  plaintiff  bank  before  tiie  11th,  the  jury  must  be  satisfied  that 
notice  was  put  into  the  post-office  prior  to  the  12th,  as  indicated  by 
the  post-mark  upon  the  enveloi)e  introduced  by  the  defendant 

The  jury  found  for  the  plaintiflBs,  and  the  defendants  appealed. 

I 

D.  Aiken  and  W.  8.  B.  Hopkins,  for  defendant  (appellant). 
8.  T.  Fields,  for  plaintiffs. 

Ahe8,  J.  It  is  not  necessary,  in  order  to  charge  all  the  indorsers 
of  a  dishonored  bill  or  promissory  note,  that  notice  should  be  trans- 
mitted to  them  simultaneously.  They  may  all  be  made  severally 
liable  by  notices  given  in  regular  succession  by  each  indorsee  to  his 
immediate  indorser.  It  is  also  unnece.8sary,  in  order  to  make  these 
notices  effectual,  that  each  party  receiving  such  a  notice  should  lay 
all  other  business  aside  for  the  purpose  of  transmitting  a  like  notioe 
to  his  immediate  predecessor.  On  the  contrary,  it  is  well  settled  that 
each  party  so  notified  is  sufficiently  diligent  for  the  purpose  of 
charging  his  immediate  indorser,  if  he  transmits  a  suitable  notifica- 
tion on  the  next  day.  Grand  Bank  y.  BlancJiard,  23  Pick.  805; 
Housatonic  Bank  v.  Laflin,  5  Cush.  546,  550.  The  case  before  ui 
was  apparently  tried  upon  the  assumption  that  the  official  notifica- 
tions prepared  by  the  notary  were  seasonably  forwarded  from  New 
York  and  received  by  the  plaintiffs;  and  the  whole  controversy  was 
as  to  the  sufficiency  of  the  notice  which  they  undertook  to  give  to 
the  defendant 
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Upon  this  pointy  the  testimony  of  the  plaintiffs'  cashier  was  to  the 
effect  that,  immediately  upon  the  receipt  of  the  notification  by  maiQ 
from  the  notary  public,  it  was  sent  to  the  defendant  He  said,  how- 
eyer,  that  he  oonld  not  tell  on  what  day  he  gent  it,  and  the  testi* 
mony  of  the  postmaster  renders  it  at  least  possible  that  it  may  have 
come  to  the  hands  of  the  cashier  as  early  as  the  10th  day  of  July* 
There  is  nothing,  then,  in  the  report  of  the  case,  that  can  be  said 
to  make  it  certain  that  the  notification  was  forwarded  immediately 
to  the  defendant,  or  to  exclude  the  idea  that  it  may  have  been 
delayed  till  the  next  day.  The  mode  of  forwarding  it  was  by  inclos- 
ing it  in  an  enyelope,  left  at  tfie  post-ofSce  in  Shelbume  Falls, 
addressed  ^  Wm.  P.  Townsley,  Esq.,  Shelbume  Falls,  Mass.,''  and 
this  enyelope  was  post-marked  ''Shelbume  Falls,  July  IS^**  the 
note  haying  matured  and  been  protested,  at  New  Yoric,  on  Satur- 
day, July  7. 

The  presiding  judge  ruled  that  this  was  a  sufBcient  notice,  pro- 
yided  the  defendant  was  in  the  habit  of  receiying  letters  at  Shd- 
bume  Falls  post-ofBce,  as  well  as  at  the  yillage  where  he  resided. 
The  plaintiffs'  argument  at  the  trial  seems  to  imply  that  a  notifica- 
tion left  at  the  po8t-o£Sce  on  the  11th,  to  be  receiyed  on  the  12th, 
would  be  seasonable;  and  the  presiding  judge  appears,  from  the 
report,  to  haye  acquiesced  in  that  claim.  We  consider  the  yerdict 
of  the  jury  as  decisiye  upon  the  point  that  the  letter  was  left  in  the 
post-office  on  the  11th.  The  defendant  claimed  at  the  trial  that, 
inasmuch  as  the  letter  was  post-marked  July  12,  there  was  a  legal 
presumption  that  it  was  not  deposited  in  the  post-office  until  that 
day.  The  presiding  judge  refused  so  to  rule,  and,  in  our  opinion, 
was  right  in  that  refusal.  A  letter  deposited  on  the  11th  might 
happen  not  to  be  noticed  or  stamped  until  the  12th.  It  was  suffi- 
cient, on  this  point,,  to  instmct  the  jury  that  the  post-mark  was  one 
of  the  circumstances  to  be  taken  into  consideration,  with  others, 
in  deciding  whether  the  letter  was  actually  left  on  the  11th,  or  not 
till  the  12th. 

It  is  well  settled,  that  where  the  transaction,  of  which  notice  is 
to  be  giyen,  takes  place  in  the  same  town  in  which  the  party  ta 
whom  the  notice  is  to  be  giyen  resides,  such  notice  must  be  personal^ 
or  at  his  domicile  or  place  of  business,  and  not  through  the  post- 
office.  Pierce  y.  Pendar,  5  Meta  352 ;  Chitty  on  Bills  (12th  Am.  ed.> 
473,  and  cases  cited.  It  is  also  well  settled,  that,  when  the  party 
I't'sides  in  another  town,  notice  by  the  post-office  is  sufficient  {Munn 
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T.  Baldwin,  6  Mass.  316),  and  conclnsiye,  even  though  it  was  in  fact 
never  reoeiTed.  Shed  y.  Brett^  1  Pick.  401.  In  this  case  the  trans- 
action occurred  in  New  York,  and  not  in  Buckland,  where  the 
defendant  resided.  The  letter,  however,  in  which  the  plaintiffs 
undertook  to  give  the  notice,  was  addressed  to  the  defendant,  not  at 
Buckland,  but  at  Shelburne  Falls,  and  the  report  shows  that  he  was 
in  the  habit  of  receiving  letters  at  the  post-offices  of  these  two 
places  respectively,  and  about  as  often  at  one  as  at  the  other.  The 
question  as  to  the  proper  mode  of  notifying  a  man  by  mail  depends 
much  less  on  the  place  of  his  exact  legal  domicile  than  upon  the 
locality  of  the  post-office  at  which  he  usually  receives  his  letters ; 
and  if  he  is  in  the  habit  of  resorting,  for  that  purpose,  equally  and 
indifferently  to  two  post-offices,  a  communication  may  very  properly 
be  addressed  to  him  at  either.  United  States  Bank  v.  Camealy  2 
Pet.  543 ;  Story  on  Notes,  §  343.  The  plaintiffs  appear  to  have  put 
him  on  the  same  footing,  for  the  purpose  of  post-office  communica- 
tion, as  if  he  were  a  resident  of  Shelburne  Falls.  The  letter  was 
left  at  the  post-office,  not  for  the  purpose  of  being  transmitted  by 
mail  to  any  other  town  or  post-office,  and  not  to  go  into  the  hands 
of  any  official  carrier  charged  with  the  distribution  of  letters  at  the 
dwelling-houses  and  places  of  business  of  inhabitants  of  the  vicin- 
ity;  on  the  contrary,  it  did  not  go  into  the  mail  at  all,  but  was 
iiimply  deposited  at  the  Shelburne  Falls  post-office,  to  remain  there 
until  called  for  by  the  defendant 

W(}  do  not  find  that  any  case  has  gone  so  far  as  to  decide  that 
notice  through  the  post-office  may  be  given  in  the  same  manner  and 
with  the  same  allowance  of  time,  where  both  parties  reside  in  one 
town  or  resort  to  the  same  post-office,  as  when  they  reside  in  differ- 
ent towns,  communicating  with  each  other  by  regular  mails.  There 
may  be  very  little  practical  difference  in  this  cespect  between  letters 
left  for  deposit  and  those  left  for  transmission.  But  we  do  not  feel 
at  liberty,  for  such  considerations,  to  disregard  well-established  dis- 
tinctions, even  though  they  may  appear  somewhat  arbitrary ;  or  to 
attempt  to  improve  rules  that  have  become  settled  by  judicial  decis- 
ions and  the  usages  of  business.  It  has  been  decided  expi'essly  in 
New  York,  that,  where  the  indorser  resides  in  the  same  town  or  vil- 
lage as  the  holder,  service  of  notice  through  the  post-office  is  irreg- 
ular. Ransom  v.  liacJcy  2  Hill,  587.  **  The  post-office  is  not  a  place 
of  deposit  for  notices  to  indorsers,  except  where  the  notice  is  to  be 
trsinsmitted  by  mail  to  another  office.'^    Sheldon  v,  Benham,  4  Hill, 

129, 188. 
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The  case  of  Eagle  Bank  v.  Hathaway ^  5  Mete.  212,  has  an  import- 
ant  bearing  upon  the  case  at  bar.  That  was  the  case  of  a  bill 
presented  to  the  acceptor  in  Philadelphia^  and  protested  for  noa* 
payment.  The  notary^  as  in  the  case  at  bar,  made  out  his  written 
notifications  for  the  successiye  indorsers,  and  sent  them  by  mal  ia 
the  plaintiffs  at  their  place  of  business.  Their  cashier  sent  the 
notices  to  the  post-office,  one  of  them  being  addressed  to  the  defend- 
ant at  the  same  place.  Chief  Justice  Shaw,  in  delirering  the  judg- 
ment of  the  courty  uses  this  language :  ^  On  the  whole,  as  the  trans- 
action to  be  notified  to  the  defendant  took  place  in  Philadelphia,  as 
notice  to  him  by  mail  from  there''  '^  would  hare  been  good ;  as  the 
cashier  was  the  conduit  of  conveyance,  and  not  the  party  from  whom 
the  notice  emanated ;  as  the  defendant,  if  he  were  lookhig  for  notice 
of  the  dishonor  of  this  bill  of  exchange  payable  in  Philadelphia, 
would  naturally  look  to  the  post-office  for  that  notice ;  we  are  of 
opinion  that  notice  by  the  post-office  under  these  circumstances 
must  be  deemed  good.''  That  case,  howeyer,  differs  from  the  one 
before  u£(,  in  showing  that  the  notification  was  left  by  the  cashier  at 
the  post-office  on  the  day  of  its  reaching  his  hands,  and  that  it 
must  haye  reached  the  defendant  as  early  as  if  it  had  been  directed 
and  sent  to  him  by  mail  from  Philadelphia ;  so  that  substantially 
he  was  notified  by  the  notary  in  regular  course  of  maiL  But,  con- 
sidered as  an  independent  notice,  emanating  from  an  indorser,  who^ 
by  being  himself  properly  notified,  has  become  chargeable,  and 
desires  to  notify  his  immediate  indorser,  and  thereby  to  hold  him,  a 
notice  by  a  droi>-letter,  giyen  on  the  next  day,  finds  little  or  no  sup- 
port in  that  case.  In  the  instructions  which  were  given  to  the  jury, 
this  distinction  appears  to  have  been  overlooked,  and  they  may 
have  given  their  verdict  under  the  impression  that  a  drop-letter  left 
at  the  post-office  after  the  dose  of  the  business  day  on  the  11th, 
and  not  likely  to  be  received  until  the  12th,  would  be  seasonable^ 
even  though  the  plaintiff  bank  had  received  the  notice  itself  as  early 
as  the  10th :  in  other  words,  that  the  rule  as  to  post-office  notifica- 
tion, where  both  parties  reside  in  the  same  town  or  village,  and 
resort  to  the  same  post-office,  and  where  no  sytem  of  distribution 
by  means  of  letter  carriers  has  been  established,  would  be  the  same 
as  if  they  lived  in  separate  towns  having  regular  communication  by 
maiL    Upon  this  point,  therefore,  the  defendants' 

ExeepHans  must  be  euetaiimL 
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WliAfa  a  proYlso  in  a  life  inonranoe  poli<7  is,  that  it  shall  be  void  if  the  aMoied 
**  aliall  die  by  suicide/'  and  the  aeeared  took  a  rope  and  hong  himaelf ,  then 
ean  be  no  reoovery  on  the  policy,  although  the  act  of  self  deotrnction  was 
eommitted  under  the  influence  of  insanity,  in  the  absence  of  evidence  proYing 
delirium  or  madness,  or  that  the  act  was  involuntary. 

AonoiT  on  a  life  msnranoe  policy  made  by  Uie  defendants  to  one 
Cooper  for  $3,000.    The  policy  contained  the  following  proviso : 

^Promded  dhoaiyi,  and  it  is  hereby  declared  to  be  the  true  intent  and 
meaning  of  this  poli<7^,  and  the  same  is  accepted  by  the  assured  upon  this 
express  condition,  that  if  said  person  whose  life  is  hereby  insured,  shall  become 
so  far  intemperate  as  to  impair  his  health  seriously  and  permanently,  or  induce 
delirium  tremens,  or  shaU  die  by  suicide,  or  in  consequence  of  a  duel,  or  by 
the  hands  of  Justice,  or  in  the  violation  of,  or  to  attempt  to  violate,  tlie  laws  of 
the  United  States,  or  of  any  State,  county  or  place,  this  poli<7  shall  thereupon 
terminate,  and  be  void  and  of  no  effect. 

At  the  trial,  the  plaintiff's  connsel  *^  stated  the  cause  and  manner 
of  the  death  of  the  assured  to  be  as  follows:  On  the  15th  of  May, 
1868,  about  six  o'clock  in  the  morning,  the  assured  rose  from,  his 
bed,  which  was  upon  the  second  floor  of  the  house,  and  without 
dressing  himself,  went  up  stairs  to  the  attic,  took  a  piece  of  old  bed- 
cord  which  had  been  left  lying  on  the  attic  floor,  and  then,  placing 
a  chair  near  Uie  door,,  he  fastened  one  end  of  the  cord  over  the 
upper  part  of  the  door  frame  and  there  hung  himself  by  the  neck.  No 
person  was  in  the  assured^s  sleeping-room  at  the  time  he  left  it»  or 
saw  him  afterward  until  he  was  dead." 

^  The  plaintiff's  counsel  further  stated  that,  in  order  to  take  the 
death  of  the  assured,  in  the  manner  stated,  out  of  the  proviso  of  the 
policy,  and  to  show  that  the  policy  was  nevertheless  vdid  and  bind- 
ing upon  the  defendants,  they  would  prove  that  the  assured  at  the 
time  of  committing  the  act  of  self-destruction  was  insane,  that  he 
acted  under  the  influence  and  impulse  of  insanity,  and  that  his  act 
of  self-destruction  was  the  direct  result  of  his  insanity. 
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*^  The  jadge  thereupon  ruled,  upon  the  request  of  the  defendanti^ 
that  the  plaintiff  could  not  reoover  even  if  she  should  prove  all  the 
fitots  stated  in  the  opening,  and  ordered  a  Terdict  for  the  de&nd* 
ants."    The  plaintiff  appealed. 

O.  D.  Bobtnwnf  for  plaintiff  (appellant)* 

O.  M,  Steams  ( Jf.  P.  Knawtton  with  him),  for  defendants. 

Ghaphan,  C.  J.  The  proviso  in  the  policy  is,  that  it  shall  Ije 
void  if  the  assured  ^' shall  die  by  suicide.''  The  plaintiff  offered  to 
prove  that  the  assured,  at  the  time  of  committing  the  act  of  self- 
destruction,  was  insane ;  that  he  acted  under  the  impulse  of  insanity, 
and  that  his  act  of  self-destruction  was  the  direct  result  of  his  insan- 
ity. The  question  presented  is,  whether,  if  these  tacta  are  true,  the 
act  of  self-destruction  avoids  the  policy,  within  the  terms  of  the 
proviso.  The  subject  has  been  so  fully  discussed  in  the  cases  cited, 
that  further  argument  is  needless.    We  need  only  collate  the  cases. 

In  Borradaile  v.  Euntery  5  M.  &  0.  639,  the  words  were,  **  if  the 
assured  should  die  by  his  own  hand."  He  drowned  himself  in  the 
Thames,  and  the  jury  found  that  he  did  it  voluntarily,  but  that  he 
was  not  cax)able  of  judging  between  right  and  wrong.  It  was  held 
that  the  proviso  was  not  limited  to  act^  of  felonions  suicide,  and 
that  the  policy  was  void.  Tikdal,  C.  J.,  dissented.  But  the  jury 
were  instructed  that  it  must  appear  that  the  assured  was  conscious 
of  the  probable  consequences  of  his  act,  and  did  it  for  the  express 
purpose  of  destroying  himself  voluntarily,  having  at  the  time  suffi- 
cient mind  and  will  to  destroy  himseUl 

In  Cflift  V.  Schwabe,  3  0.  B.  437,  the  words  were,  **  should  commit 
suicide."  The  assured  swallowed  a  quantity  of  sulphuric  acid  suffi- 
cient to  occasion  death,  for  the  puri>08e  of  killing  himself,  of  which 
he  died  the  next  day.  It  was  held  by  Parke  and  Aldersok,  BB., 
Pattebson,  J.,  and  Bolfb,  B.,  to  be  immaterial  whether  he  was  a 
responsible  agent  Pollooe,  C.  B.,  and  Wrightmak,  J.,  dissented. 
But  Aldebsok,  B.,  says  the  words  do  not  apply  to  cases  in  which 
fche  will  is  not  exercised  at  all,  as  when  death  results  from  accident 
or  delirium,  but  when  the  destruction  is  voluntary,  though  the  will 
may  be  i>erverted. 

In  Dean  v.  American  Insurance  Oo.,  4  Allen,  96,  the  words  were 
like  those  in  Borradaile  v.  Hunter ,  ''shall  die  by  his  own  hand** 
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The  assured  cat  his  throat  with  a  razor.  The  plaintiff  however, 
alleged  and  offered  to  prove  that  the  act  whereby  the  death  was 
canned  was  the  direct  result  of  insanity;  that  the  insanity  was  what 
is  called  suicidal  depression,  impelling  him  to  take  his  life,  and  that 
•uicide  is  the  necessary  and  direct  result  of  such  insanity  or  disease ; 
and  it  was  held  that  this  avoided  the  policy.  But  Bigelow,  0.  J.,  in 
giving  the  opinion,  adverts  to  the  word  **  suicide/'  and  avoids  discuss- 
ing its  signification,  thereby  leaving  the  present  case  undecided  by 
this  court.  But  he  says  that,  if  the  death  is  caused  in  the  madness 
of  delirium,  or  under  any  combination  of  circumstances  firom  which 
it  may  be  fairly  inferred  that  the  act  of  self-destruction  was  not  the 
result  of  the  will  and  intention  of  the  party,  adapting  the  means  to 
the  end  and  contemplating  the  physical  nature  and  effects  of  the  act^ 
it  would  not  be  within  the  policy.  This  limitation  is,  in  substance, 
the  same  with  that  which  is  quoted  from  the  other  cases  cited. 

In  Eastabrook  v.  Union  Insurance  Co.,  54  Me.  224,  the  words  were 
**  shall  die  by  his  own  hand.''  The  jury  found  that  the  self-destruo- 
tion  was  the  result  of  a  blind  and  irresistible  impulse  over  which  the 
will  had  no  control,  and  was  not  an  act  of  volition.  It  was  held 
that  this  did  not  avoid  the  policy;  and  Appletok,  0.  J.,  in  a  very 
elaborate  opinion,  says  the  decision  was  in  entire  conformity  with 
the  law  as  stated  in  Dean  v.  American  Insurance  Oo.^  referring  to 
^he  limitation  stated  above.    But  Kent,  J.,  dissented. 

In  Breasted  v.  Farmer^  Loan  dk  Trust  Co.,  4  Sold.  299,  the 
words  were,  **  should  die  by  his  own  hand."  It  was  held,  by  a 
majority  of  the  court  of  appeals,  three  of  the  justices  dissenting,  that, 
if  the  assured  was  insane,  and  incajyable  of  ^seeming  between  right 
and  wrong,  his  suicide  did  not  avoid  the  policy.  This  decision  is  at 
variance  with  the  other  authorities  cited,  and  is  contrary  to  our  own 
interpretation  of  the  same  words  in  Dean  v.  American  Insurance  Co. 

Upon  a  careful  consideration  of  the  elaborate  discussion  of  the 
matter  in  the  cases  above  cited,  by  the  dissenting  judges  as  well  as 
by  those  in  the  majority,  we  think  that,  as  applied  to  this  case,  there 
is  no  substantial  difference  of  signification  between  the  phrases  **  shall 
die  by  his  own  hand,"  ''shall  commit  suicide,"  and  ''shall  die  by 
suicide ;"  and  that  they  include  self-destruction  under  the  influence 
of  insanity,  within  the  limitation  above  stated.  In  the  present  case, 
there  was  no  offer  to  prove  madness  or  delirium,  or  that  the  aot  of 
eelf-destruction  was  not  the  result  of  the  will  and  intention  of  the 
\>arty,  adapting  the  means  to  the  end,  and  contemplating  the  physi* 
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oal  nature  and  efTecta  of  the  act.    The  insanity,  therefore,  wai  not 
•aoh  aa  1o  take  the  case  ont  of  the  proyiso. 

BxcepHans  overruled. 

NOfB.— Onwid«riiig  the  limited  knofwledfe  which  the  courts  have  on  the  ■abject  of 
laMolty,  It  to  notwondeifiil  that  thej  have  been  unable  to  agree  aa  to  the  effect  of 
aulolde  on  UXe  Inauranoe. 

Moat  poHolea  contain  proTlalona  rendering  them  Told  In  oaae  the  aasured  ahaU  die  by 
hto  own  hand,  or  shall  commit  suicide,  or  shall  die  by  auidde.  That  theae  are  synony* 
mous  terms  Is  not  dtoputed,  but  whether  they  Include  self-destruction  under  the 
influence  of  Insanity,  as  ordinarily  understood,  to  not  agreed. 

That  aulclde  to  not  necessarily  the  effect  of  mental  derangement,  but  ma/  be  the  act 
of  a  sound,  rational  mind,  to  admitted  by  the  moat  eminent  writers  on  Insanity ;  but 
that  it  frequently  is  the  result  of  insanity,  in  one  form  or  another.  Is  settled  beyond 
dispute.  Bay  divides  suicides  into  two  classes,  founded  upon  the  different  causes  or 
droumstancea  by«whloh  they  are  actuated.  The  flnt  Indudea  thoae  who  haTC  delibeiw 
ately  conunitted  the  act  fkt>m  the  force  of  moral  motlTes  alone ;  the  second,  those  who 
haTC  beeiT  affected  with  some  pathological  condition  of  the  brain,  exdted  or  not  by 
moral  motlTss.  Bay  on  Insanity,  487.  Under  the  flist  divtoion  may  be  classed  those 
cases  where  the  suicide  has  been  committed  to  escape  infamy*  or  on  account  of  a  sud« 
den  and  serious  rererse  of  fortune,  etc.  Under  the  second  head  he  classes  aulddes 
resulting  from  a  melancholy  dtopoeiUon,  or  from  an  Impulse  or  propendty  to  self- 
destruction,  etc. 

The  authorlUea  concur  with  condderable  unanimity  that  anldde  reaoltUig  from 
aome  forms  of  insanity  to  not  coyered  by  the  terms  of  the  policy  aboTC  quoted ;  but 
what  shall  be  the  criterion  is  far  from  settled.  The  one  sustained  by  siane  of  the 
authoritiea,  and  by  the  dictates  of  common  sense,  is  the  same  as  if  the  act  were  thai 
of  homidde — did  the  person  know  right  from  wrong,  etc.  f  And,  to  sustain  thto  Tlew, 
the  maxim  of  noteUer  a  todia  has  been  brought  to  bear.  The  terms  **  suidde,*'  or  **  death 
by  hto  own  hand,**  are  generally  placed  in  the  policy  in  connection  with  the  other  excep« 
tlons—'*  death  in  consequence  of  a  duel,  or  by  the  hands  of  justice,  or  In  the  known 
▼lolatlon  of  any  law.**  And  It  is  contended  that  this  coupling  of  the  wcrds  together 
shows  that  they  are  to  be  understood  in  the  same  sense,  and  that,  inasmuch  as  the  last 
three  exceptions  designate  criminal  acta,  the  flist  must  be  taken  to  designate  a  simi- 
lar act  —  that  to,  f donious  self-killing.  There  is  another  well-known  rule  of  construc- 
tion that  has  been  applied  by  the  courts,  holding  that  **  suicide,**  as  used,  means /elo 
de  se,  tIb.  :  that  the  words  of  the  proyiso,  bdng  the  words  of  the  insuiers  and  not  the 
assured,  are  to  be  taken,  if  doubtful,  most  strongly  against  the  former. 

The  Bngllsh  courts  have  adopted  an  Interpretation  more  liberal  to  the  insurer.  In 
BerradoOe  ▼.  Hunter,  6  Man.  ft  Gran.  (1848),  the  policy  contdned  a  provlsu  that,  in  case 
the  Bssured  should  die  by  his  own  hands,  or  by  the  hands  of  Justice,  or  in  consequence 
of  a  dud,  the  policy  should  be  void.  The  assured  threw  himself  Into  the  Thamea,  and 
waa  drowned.  The  court  instructed  the  jury  that  '*lf  the  assured  by  hto  own  ad 
Intentionally  destroyed  hto  own  life,  and  that  he  was  not  only  consdous  of  the  prob- 
able consequences  of  the  act,  but  did  it  for  the  express  purpose  of  destroying  himself 
voluntarily,  having  at  the  timesuflldent  mind  to  will  to  destroy  hto  life,  the  case  would 
DC  brought  within  the  condition  of  the  policy ;  but  If  he  was  not  in  a  state  of  mind  to 
know  the  consequences  of  the  act,  then  it  would  not  come  within  the  condition." 
The  Jury  found  that  the  assured  **  voluntarily  threw  himself  Into  the  water,  knowing 
at  the  time  that  he  diould  thereby  destroy  hto  life,  and  intending  thereby  to  do  so,  but 
at  the  time  of  committing  the  act  he  was  not  capable  of  judging  between  right  and 
wrong.*'  By  the  flrst  part  of  the  verdict  it  was  made  a  case  of  /do  dese,  and  by  the  last 
part  a  case  of  insanity.  Judgment  waa  entered  for  the  office,  and  was  subsequently 
aflUmed  by  three  of  the  judges  of  the  common  pleas,  Tikdai^,  C  J.,  dissenting.  Much 
stress  was  laid  by  the  majority  upon  the  fact  that  the  jury  found  the  act  of  self-dea> 
tnotion  to  have  been  voluntary.   Bbskzhs,  J.,  add :  **  Looking  dmply  at  that  branch 
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•f  the  prorlao  upon  which  the  issue  was  raised.  It  seems  to  me  that  the  only  qiudlfloa- 
Hon  that  a  liberal  Interpretation  of  the  words  with  reference  to  the  nature  of  the  eon- 
tract  requires  is,  that  the  act  of  self-destruction  should  be  the  voluntary  and  wUlfol 
act  of  a  man  havlnf  at  the  tlmesuillcient  powers  of  mind  and  reason  to  understand 
the  physical  nature  and  consequences  of  such  act,  and  having  at  the  time  a  purpose 
and  intention  to  cause  his  own  death  by  that  act;  and  that  the  question  whether  at 
the  time  he  was  capable  of  understanding  and  appreciating  the  moral  nature  and 
vuslity  of  his  purpose  is  not  relevant  to  the  Inquiry,  further  than  as  It  might  help  to 
Illustrate  the  extent  of  his  capacity  to  understand  the  physical  character  of  the  aol 
tself.  It  appears  indeed  to  me  that,  excluding  for  the  present  the  consideration  of 
the  immediate  context  of  the  words  in  question,  the  fair  inference  to  be  drawn  fkom 
the  nature  of  the  contract  would  be,  that  the  parties  Intended  to  include  all  willful  acts 
of  self-destruction,  whatever  might  be  the  moral  rasponsibility  of  the  assured  at  the 
time." 

The  next  English  case  was  that  of  SehwaJbc  v.  CUft  (1840),  which  was  tried  at  ntH  prtos, 
before  CrbbswbiiL,  J.  It  was  upon  a  poiicy  containing  the  provision  that  if  the  assured 
should  **  commit  suicide,*'  etc.,  the  policy  should  be  void.  The  assured  died  from  the 
effects  of  sulphuric  acid  taken  by  himself,  but  evidence  was  given  tending  to  show 
that  at  the  time  he  took  the  acid  he  was,  in  fact,  of  unsound  mind.  In  his  chaige  to 
the  Jury,  the  learned  Judge  said,  that  to  bring  the  case  within  the  exception  it  must 
be  made  to  appear  that  the  deceased  died  by  his  own  voluntary  aci* ;  that  at  the  time 
he  committed  that  act  he  could  distinguish  between  right  and  wrong,  so  as  to  be  able 
to  understand  and  appreciate  the  nature  and  quality  of  the  act  he  was  doing,  and  that, 
therefore,  he  was  at  that  time  a  responsible  being.  The  Jury  found  for  the  plaintiff. 
8  Gar.  ft  Klrwan,  134.  The  cause  was  afterward  brought  into  the  court  of  exchequer 
chamber,  and  will  be  found  in  8  Ifan.  ft  Gr.  487,  by  the  title  of  CHfi  v.  Sehwdbe,  That 
court,  by  a  vote  of  four  to  two,  ordered  a  new  trial,  holding  that  the  direction  was 
erroneous ;  for  that  the  terms  of  the  condition  included  all  acts  of  voluntary  selMes- 
truction  irrespective  of  the  question  of  moral  responsibility.  This  case  seems  to  turn, 
like  the  former  one,  on  the  assumed  fact  that  the  suicide  was  voluntary. 

The  question  first  arose  in  this  country  In  the  case  of  BrwuUd  v.  Hie  Fatmert^  Loan 
and  Tnmt  Oo.,  4  Hill,  73^1848).  The  policy  contained  a  provision  that  it  should  be  void 
If  the  assured  "  die  upon  the  seas,  or  by  his  own  hand,  or  in  consequence  of  a  duel,  ot 
by  the  hands  of  Justice."  The  defendants  pleaded  that  the  assured  committed  suicide 
by  drowning  himself  in  the  Hudson  river.  Bepllcation  that  he  was  insane  at  the 
time,  to  which  the  defendants  demurred.  The  court  overruled  the  demurrer,  holding 
that  suicide,  as  used  in  policies,  Involves  the  deliberate  termination  of  one's  existence 
while  in  the  possession  and  enjoyment  of  his  mental  faculties,  and  the  drowning  of 
the  assured  was  no  more  his  act,  in  the  sense  of  the  law,  than  if  he  had  been  impelled 
by  irresistible  physical  force. 

The  cause  was  subsequently  tried  by  referees,  who  reported  in  favor  of  the  plaintiff, 
and  who  found  specially,  *^  that  the  assured,  on  the  85th  day  of  June,  1880,  threw  himself 
Into  the  Hudson  river  from  the  steamboat  Brie,  while  insane,  for  the  purpose  of  drown- 
ing himself,  not  being  mentally  capable  at  the  time  of  distinguishing  between  right 
and  wrong."  The  Judgment  entered  upon  this  report  was  afllrmed  in  the  court  of 
appeals.  8  N.  Y.  900.  The  principles  and  authorities  were  very  elaborately  examined 
by  Mr.  Justice  Willard,  who  delivered  the  prevailing  opinion,  and  the  conclusion 
reached,  that  the  terms  **  suicide,"  or  **  die  by  his  own  hand,"  as  used  in  the  policies  of 
Insurance,  means  a  felonious  self-killing,  and  not  a  self-killing  by  a  person  Incapable  of 
distinguishing  between  right  and  wrong.  This  decision  was  dissented  from  by  three 
of  the  eight  Judges. 

In  Hartman  v.  KeytUme  Insurotioe  Oompanu^  91  Penn.  St.  466  (1853),  it  was  held,  that 
suicide,  by  taking  arsenic,  avoided  a  policy  conditioned  to  be  void  if  the  assured  shall 
die  by  his  own  hand,"  and  that,  even  If  no  condition  had  been  in  the  policy,  suldde 
was  su3h  a  fraud  on  the  Insurers  as  would  prevent  a  recovery.  It  does  not  appear  that 
there  was  any  allegation  or  proof  of  Insanity,  and  the  remarin  of  the  court  m  to  sul- 
elde  were  nowise  necessary  to  the  decision ;  besides,  the  last  proposition  Is  in  direol 
tonfllet  with  the  English  cases.    See  Dnrmay  v.  BofradaOe^  10  Beav.  8801. 
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The  question  next  arose  in  the  oaae  of  Decui  t.  The  Amerioan  Mutual  I4felnmmunet 
Oomyiany,  4  Allen,  06  (IMB).  The  oondltlons  In  the  policy  were  the  same  as  In  the  ease 
of  Breasted.  The  assured  oame  to  hia  death  by  outting  hia  throat  with  a  raaor.  The 
plaiattff  offered  to  prove  that  the  death  was  caused  during  a  state  of  Insanity.  The 
court  held  that  the  plaintiff  was  not  entitled  to  recover ;  that  **the  facta  agreed  upon 
by  the  parties,  concerning  the  mode  in  which  the  plaintiff's  intestate  took  hia  own  life, 
leave  no  room  for  doubt  that  self-destruction  was  Intended  by  him,  he  having  sufltelent 
capacity  at  the  time  to  understand  the  nature  of  the  act  which  he  was  about  to  com- 
mit, and  the  consequences  which  would  result  ftrom  it." 

The  opinion  In  this  case  is  singularly  self-contradictory  and  InoonolusiTe,  but  it  Is 
certainly  not  an  authority  against  the  proposition  that  suicides  resulting  Drom  some  form 
of  insanity  are  not  covered  by  the  usual  provisos  in  life  policies.  At  the  very  opening 
a  distinction  is  drawn  between  the  terms  **  suicide,"  and  *^  die  by  hia  own  hand."  The 
court  remarked :  "  In  considering  the  question,  we  are  relieved  of  one  difficulty  which 
has  embarrassed  the  discussion  of  the  same  subject  In  other  cases.  If  the  proviso  had 
excepted  from  the  policy  death  by  *  suicide,'  it  would  have  been  open  to  the  plalntiffii 
to  contend  that  this  word  was  to  have  a  strict  technical  definition,  aa  meaning,  In  a 
legal  sense,  an  act  of  criminal  self-destruction,  to  which  Is  necessarily  attached  the 
moral  responsibility  of  taking  one's  life  voluntarily  and  in  the  full  ezerolae  of  sound 
rsason  and  discretion."  This  statement  1>  wrong,  both  in  fact  and  In  law.  Only  one  case 
theretofore  decided  had  been  '*  embarrassed  "  by  the  term  **suicide"—  that  of  CUft 
V.  Schwabe^  mpra;  all  the  others  had  contained  the  same  proviso  aa  this  case,  vis. :  die 
by  his  own  hand.  That  It  is  wrong  as  to  the  law  haa  been  since  held  by  the  same  court 
In  the  above  case  of  Cooper  v.  ManaehimeUa  Iruurance  Co^  wherein  it  said  there  is  no 
substantial  difference  in  signification  between  the  phrases  "shall  die  by  hia  own 
hand,"  "shall  commit  suicide,"  and  "shall  die  by  suicide."  The  court  further  said: 
"  It  is  against  risks  of  this  nature — the  destruction  of  life  by  the  voluntary  and  inten- 
tional act  of  the  party  assured— that  the  exception  In  the  proviso  Is  intended  to  pro- 
tect the  Insurers."  "  If  the  suicide  was  an  act  of  volition,  however  excited  or  Impelled, 
it  may  in  a  Just  sense  be  said  that  he  died  by  hts  own  hand.  But,  beyond  this.  It  would 
not  be  reasonable  to  extend  the  meaning  of  the  proviso.  If  the  death  was  caused  by 
accident,  by  superior  and  overwhelming  force,  in  the  madness  of  delirium,  or  under 
any  combination  of  circumstances  from  which  it  may  be  fairly  inferred  that  the  act  of 
self-destruction  was  not  the  result  of  the  will  or  Intention  of  the  party  adopting 
means  to^e  end,  and  contemplating  the  physical  nature  and  effecta  of  the  act,  then 
it  may  be  Justly  held  to  be  a  loss  not  excepted,  within  the  meaning  of  the  proviso.  A 
party  cannot  be  said  to  die  by  Ills  own  hand  in  the  sense  in  which  those  words  are  used 
in  the  policies,  whose  self-destruction  does  not  proceed  from  the  exercise  of  aa  act 
of  volition,  but  is  the  result  of  a  blind  Impulse  or  mistake*  or  accident,  or  of  other 
circumstances  over  which  the  will  can  exercise  no  control." 

The  question  was  sgaln  discussed  by  the  supreme  court  of  Kalne,  in  the  case  of 
JDastdbrooh  v.  The  Union  MuUuUJAfe  Insurance  Co.,  54  Me.  SSM  (1866).  In  that  case  the 
policy  was  to  be  void  In  case  the  assured  "  shall  die  by  hts  own  hsods."  The  death 
was  by  suicide  In  a  fit  of  inaanlty.  The  court  held  that  the  case  was  not  within  the 
exception  of  the  policy.  That "  death,  whether  by  disease,  by  accident,  or  the  result 
of  insanity,  is  in  each  case  within  the  general  object  of  the  policy."  But  the  case  can- 
not be  said  to  be  a  direct  authority  against  the  decision  of  the  Massachusetts  court  In 
Dean's  case,  as  the  court  found  that  "the  defendants  had  the  benefit  of  Instruottona 
in  entire  conformity  with  the  law,  as  stated  by  the  supreme  court  of  Massachusetts  In 
Dean  v.  Amerfeon  Mutual  lAfe  Insurance  Co^  and  the  Jury  have.  In  the  evidence,  found 
the  facta  such  as  in  accordance  with  the  law  of  that  case  would  Justify  their  verdict.** 

The  St,  Louie  Mutual  Ufe  Inaurance  Co.  v.  Gra/oee,  reported  In  Blgelow's  life  and  Ao> 
ddent  Insurance  Reports,  768,  was  before  the  supreme  court  of  Kentucky  In  1680.  The 
policy  was  conditioned  to  be  void  In  case  the  assured  "shall  die  by  hie  own  hands.** 
The  assured  shot  himself  "  in  a  momentary  paroxysm,"  as  was  alleged,  "of  moral  in* 
sanity,  which  subjected  his  will  and  Impelled  the  homicide  beyond  the  power  of  aelf* 
control  or  successful  resistance."  The  verdict  was  for  the  plaintiff,  and  on  appeal  a 
Dew  trial  was  ordered,  but  the  court  was  equally  divided  on  the  grounds  of  tha 
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decision.  BOBBRTBON,  J.,  with  whom  Pmtbrb,  J.,  concurred,  held  that  the  condltiom 
of  BToldance  contemplated  a  rational  mind  and  a  presldlntr  will,  and  that  suicide  In 
the  absence  of  these  would  not  defeat  the  policy.  Williamb,  C  J.,  with  whom  Ha»- 
i>iN,  Jm  concurred,  took  substantially  the  same  ground  as  was  taken  In  Dean  t. 
AfnmiMtn  Ifutuol  Life  Insurance  Co.,  supra.  If  the  force  and  accuracy  of  the  opinionB 
i^ere  taken  as  decislTe  of  the  case,  we  have  little  doubt  Robbbtbon,  J.,  would  hava 
carried  the  court,  for,  to  say  nothing  of  the  arguments  of  the  chief  Justice,  his  "  facts  ** 
are  exceedingly  erroneous.  For  instance,  he  Includes  Cbbbswbll  among  the  Judges 
who  decided  Barra4kUle  v.  HurUer^  and  gives  the  vote  in  CUft  v.  Sehwabe,  as  **flve  to 
two,"  whereas  it  was  four  to  two,  and  speaks  of  Breasted  v.  Farmere*  Loan  d  Trust  Co., 
4  HCII,  74,  above  cited,  as  decided  by  ^  the  senate  of  New  York  sitting  as  a  court  of 
errors,"  and  speaks  of  "the  short,  unphilosophlcal  and  weak  argumentation  of  this 
political  body,'*  when,  in  fact,  that  decision  was  made  by  the  supreme  court,  and  the 
opinion  delivered  by  Chief  Justice  Nbuon,  now  on  the  United  States  supreme  court 
bench. 

The  chaige  of  MgKbnna,  J.,  In  the  case  of  NUnick  v.  Mutuai  Benefit  Life  Insurance 
Co,  (1870),  Bigelow*8  Life  and  Accident  Insurance  Reports,  688,  United  States  circuit 
court,  western  district,  Pennsylvania,  was  substantially,  and  most  of  it  literally,  in  the 
language  of  Dean  v.  The  American  Mutual  Life  Insurance  Co.  Its  conclusion  was  as 
follows:  "If,  however,  you  believe  from  the  evidence  that  he  (the  assured)  committed 
self-destruction ;  that  he  intended  to  destroy  his  life,  and  comprehended  the  physical 
nature  and  consequence  of  his  acts,  the  plaintiffs  are  not  entitled  to  recover." 

It  is  quite  evident  that  the  preponderance  of  the  authorities  is  in  favor  of  the  propo- 
sition that  voluntary  suicide  avoids  a  life  policy  containing  the  usual  provisos.  Pre- 
cisely what  is  meant  by  "  voluntary  suicide  *'  is  not  very  apparent,  but  we  Infer  from 
the  language  of  the  opinions,  that  the  term  is  intended  to  include  all  suicides  not 
perpetrated  In  the  "  madness  of  delirium."  This  is  a  construction  severely  strict,  in 
favor  of  the  companies.  The  proviso  avoiding  the  policy  in  cases  of  suicide,  etc^  Is 
the  language  of  the  company,  and  Is  also  In  the  nature  of  a  forfeiture,  and  should  for 
both  reasons  be  construed,  if  its  meaning  Is  doubtful.  In  favor  of  the  assured.  The 
term  "  suicide,'*  which  is  agreed  to  be  synonymous  with  "die  by  his  own  hand,"  has  • 
technical  legal  meaning,  and  there  is  no  inconsistency  In  holding  that  the  parties  um 
tt  in  such  a  contract  according  to  that  meaning.  "  Self-slaughter  by  an  insane  man  or 
a  lunatic  Is  not  an  act  of  suicide,  within  the  meaning  of  the  law."  4  Black.  Com.  180;  1 
Hale*s  P.  C.  4U. 

There  is  no  Injustice  to  insurers  in  holding  them  to  a  strict  construction  of  their 
policies.  If  they  do  not  choose  to  be  responsible  in  case  of  suicide  from  any  cause, 
they  can  easily  avoid  it  by  excepting  self-slaughter,  whether  by  a  sane  or  insane  person. 
They  insure  against  disease,  and  where,  in  the  absence  of  explicit  exceptions,  death 
results  from  any  disease,  whether  of  mind  or  body,  they  should  be  held  liable.  In  the 
tables  of  mortality  which  formed  the  basis  of  the  calculation  upon  which  the  policy 
is  founded,  deaths  from  suicide  are  included  as  well  as  deaths  from  other  causes,  and 
the  rates  are  established  to  cover  this  as  well  as  other  risks.  The  assured,  therefore, 
pays  an  amount  sufficient  to  include  the  risk  of  suicide,  but  the  courts,  by  a  strained 
Interpretation,  deprive  him  of  the  benefit  of  that  payment,  even  when  the  suicide 
results  from  disease. 

The  arguments  advanced  In  Dean  v.  American  Mutual  Life  Insurance  Oo^  and  In  most 
of  the  kindred  decisions,  that  to  hold  that  suicide  did  not  avoid  tha  policy  will  have  a 
tendency  to  encourage  men  to  Insure  and  then  commit  suicide,  for  the  benefit  of  their 
friends,  is  too  absurd  to  receive  attention.  But  suppose  It  would  have  the  tendency 
to  lead  men  Into  such  esctraordlnary  speculations,  what  has  the  court  to  do  with  Itf 
ThaA  Is  the  business  of  Insurers,  certainly,  and  one  which  they  know  well  how  to  lor»k 
lo.— Bbp. 
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(mMaM.»U 

Fire  imurance  polieif — «nlfy  ofaf»retlo»ur§. 

A  polioj  of  fire  inminuioe  on  personal  property  oontained  a  pitnrlso  that "  If  < 
Uie  title  of  the  property  is  transferred  or  changed  "  "  this  policy  shall  be 
void;  and  the  entry  o^a  foredosore  of  a  mortgage"  "shall  be  deemed  as 
alienation  of  the  property,  and  this  company  shall  not  be  holden  for  loes  or 
damage  thereafter."  The  insured  property  was  mortgaged  at  the  time  the 
Insarance  was  affbcted,  and  notice  of  f oredosnre  had  been  dnly  served*  certi- 
fied and  recorded  when  the  fire  occurred.    ffM,  that  the  polioj  was  avoided. 

Action  on  an  insarance  policy.    The  fiacts  appear  in  the  opinion. 
A.  L.  Souls  for  defendants  (appellants). 
N.  A.  Leonard,  for  plaintifEl 

Ahes,  J.  The  plaintiff^  as  assignee  in  bankmptoy  of  John  C. 
Spooner,  claims  in  this  action  the  sum  of  (2,000,  as  the  amount  due 
from  the  defendants  for  the  loss  by  fire  of  certain  personal  property 
of  the  bankrupt,  upon  which  they  had  granted  a  policy  of  insuranoe 
for  one  year  firom  January  1, 1868.  The  policy  contains,  among  its 
various  conditions,  a  stipulation  in  these  words:  ^  If  the  title  of  the 
property  is  transferred  or  changed"  ^  this  policy  shall  be  void ;  and 
the  entry  of  a  foreclosure  of  a  mortgage"  ''shall  be  deemed  an 
alienation  of  the  property,  and  this  company  shall  not  be  holden 
for  loss  or  damage  thereafter."  The  insured  property  had  pre viously^ 
namely,  on  August  15, 1867,  been  mortgaged  by  Spooner  to  one  L. 
G.  Smith,  &8  security  for  Spooner's  note  of  that  date  for  15,000,  paya- 
ble in  six  months,  with  interest  annually.  Whether  the  defendants 
had  any  notice  of  the  existence  of  this  mortgage,  other  than  such  as 
is  implied  from  its  registration,  did  not  appear  and  may  not  be 
material  On  the  4th  day  of  March  following,  the  note  having 
become  due  and  remaining  unpaid.  Smith  gave  notice  to  Spooner  of 
his  intention  to  foreclose  the  mortgage,  which  notice  was  duly 
served,  certified  and  recorded,  according  to  the  provisions  of  the 
general  statutes,  chapter  151,  sections  6  and  7.  On  the  first  day  of 
April  following,  the  insured  property  was  totally  destroyed  by  fire. 

What  we  are  to  understand  by  the  expression,  **  the  entry  of  a 
foreclosure  of  a  mortgage,"  which,  according  to  the  terms  of  the 
oon  tract,  ''  shall  be  deemed  an  alienation  of  the  property,"  after 
which  the  defendants  ''shall  not  be  holden  for  lessor  damage?* 
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It  i0  a  somewhat  peculiar  fonn  of  expression,  not  strictly  and  tech* 
nically  accurate,  perhaps,  but  to  be  interpreted  in  snch  a  manner  as 
to  carry  out  the  true  intent  of  the  parties,  so  &r  as  that  intent  is 
discoverable.  In  the  case  of  a  mortgage  upon  real  estate,  the 
mortgageei  on  breach  of  condition,  may  enter  for  the  purpose  of 
foreclosure ;  and,  although  his  title  may  become  absolute  by  mere 
lapse  of  time,  no  other  entry  or  formality  may  be  required  on  his 
pu*t;  and  there  is  nothing  in  any  public  record,  or  in  any  pro- 
ceeding, which  can  literally  be  said  to  be  an  entry  of  foreclosure. 
In  the  case  also  of  a  mortgage  of  personal  property,  the  mortgagee 
gives  notice  of  his  intention  to  foreclose,  in  the  form  prescribed  by 
statute,  and  his  title  afterward  may  become  absolute  without  any 
further  act  or  ceremony  on  his.paurt  He  cannot  be  said  to  enter 
upon  the  property,  nor  can  it  in  a  literal  sense  be  said  that  there 
is  an  entiy  of  foreclosure.  In  both  cases,  the  first  step  toward  fore- 
closure is  the  manifestation  of  the  intent  to  foreclose,  which  is  to 
be  indicated  in  such  manner  as  the  law  points  out,  accompanied 
with  a  formal  registration  in  the  public  records.  It  is  very  manifestf 
as  we  think,  that  the  words  *^  the  entry  of  a  foreclosure,''  as  used  in 
the  policy,  are  not  to  be  interpreted  as  meaning  exactly  the  same 
thing  as  a  consummated  and  finished  foreclosure.  The  policy  pro- 
vides not  merely  for  the  transfer,  but  the  change  of  title,  and  the 
insurers  may  very  naturally  have  considered  an  entry  of  foreclosure 
as  a  very  material  change  in  the  title  of  the  assured,  and  in  his 
relation  to  the  property.  The  parties,  in  their  contract,  have  taken 
pains  to  avoid  saying  simply  that  **  the  foreclosure  of  a  mortgage  ** 
shall  be  deemed  an  alienation.  There  would  be  no  occasion  for 
them  to  say  that,  inasmuch  as  the  law  would  plainly  have  said  it  for 
them.  The  meaning  of  the  policy,  in  our  judgment,  is,  that  some- 
thing short  of  an  actiial  and  complete  foreclosure  shall  be  considered 
for  the  purposes  of  their  contract,  as  a  transfer  or  change  of  title, 
and  that  an  entry  for  foreclosure,  or  an  act  which  of  itself,  and 
without  any  farther  formality  or  process  on  the  part  of  the  mortga- 
gee, will  deprive  the  assured  of  all  right  and  title  in  the  property, 
unless  he  pay  the  debt,  shall  be  deemed  sufficient  to  terminate  the 
risk.  The  defendants  might  well  be  unwilling  to  continue  to  insure 
property  which  is  so  situated  that  its  destruction  by  fire  might  be 
the  easiest  or  only  way  to  make  it  beneficial  to  the  assured. 
In  this  view  of  the  case,  the  other  exceptions  urged  by  the  defend* 

■nts  do  not  require  to  be  considered. 

Exeepiumi  9u$tain$d. 
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BhiLUstos  t.  WoBOESTBBy  appellants. 

(10tMaM.8n.) 
LUMUy  of  town  for  drfeetiioe  MUtmsaXk, 

In  an  action  against  a  dtj  for  injories  sostained  by  the  plaintiff  by  slipping 
upon  ioe  which  had  formed  on  the  sidewalk  in  consequence  of  water  drip- 
ping from  a  defectiye  conductor,  or  the  eaves  of  a  building,  the  jury  were 
instructed  that  the  icy  condition  of  the  sidewalk,  if  produced  from  the  opera- 
tion of  general  causes,  as  by  reason  of  atmospheric  changes,  would  not  con- 
stitute a  defect  for  which  the  city  would  be  liable ;  but  that  the  same  condi- 
tion of  the  sidewalk,  if  produced  from  some  local  cause,  as  by  a  defectiye 
sewer,  or  by  water  dripping  from  the  edge  of  a  roof,  might  constitute  a 
defect  for  which  the  city  would  be  liable ;  that  the  question  of  defect 
depended  upon  whether  the  condition  of  the  sidewalk  was  produced  by  gen- 
eral causes  affecting  a  whole  neighborhood  alike,  or  by  some  special  local 
cause  affecting  a  particular  portion  of  the  sidewalk.  HM,  that  the  distinc- 
tion thus  made  was  error,  and  thtt  the  question  of  defect  must  be  deter- 
nined  by  the  condition  of  the  sidewalk  itself,  in  respect  to  that  particular, 
▼hich  is  alleged  to  have  caused  the  ixgury. 

Action  in  tort  to  recover  damages  from  the  city  of  Worcester,  kft 
injuries  sustained  by  the  plaintiff.  The  injury  complained  of  was 
occasioned  by  plaintiff  slipping  on  the  sidewalk,  on  the  evening  of 
December  15,  1868,  ice  having  accumulated  on  the  walk  from  a 
defective  conductor  or  the  eaves  of  a  building  adjacent  to  that  por- 
tion of  the  walk  where  plaintiff  fell  and  was  injured.  The  trial  was 
had  before  Ames,  J.  Defendants  requested  the  court  to  charge 
**  that  the  city  was  not  liable  for  the  construction  of  the  conductor, 
because  it  was  outside  of  the  location  of  the  street^  and  the  condition 
of  the  building,  whatever  it  was,  was  no  evidence  of  notice  of  a 
defect  in  the  street,  although  that  condition  was  the  cause  that  pro- 
duced the  defect ;  that  if  the  city  had  notice  of  a  cause  outside  the 
location  of  the  street,  which  was  likely  to  produce  a  defect  in  the 
street,  that  was  no  notice  of  the  defect  itself;  and  that  the  city  must 
have  had  reasonable  notice  of  the  defect  itself,  or  it  must  have  exis- 
ted twenty-four  hours,  and  it  was  not  material  that  the  defendants 
had  notice  of  a  cause  likely  to  produce  the  defect,  or  whatever  the 
cause  might  be." 

^  The  judge  did  not  give  these  instructions  in  terms,  but  instruc* 
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ted  the  jury  on  these  points  substantially  as  follows:  If  any  defect 
or  want  of  repair  in  the  conductor  or  the  eayes  of  the  building 
caused  the  water,  by  alternate  thawing  and  freezing;  to  drip  upon 
the  sidewalk  and  form  ice  there,  so  as  to  make  a  portion  of  the  side- 
walk  unsafe,  and  it  had  continued  so  for  more  than  twenty-four 
hours,  it  would  be  a  defect  for  which  the  defendants  might  become 
responsible.  If,  from  the  operation  of  general  causes,  as  by  reason 
of  atmospheric  changes,  snow  falls  and  melts  and  then  freezes,  or  rain 
fidls  and  freezes,  covering  all  the  land  with  a  coating  of  ice,  that  is 
not  a  defect  for  which  a  town  or  city  is  liable.  But  if  ice  is  formed 
by  some  local  cause,  as  by  a  defect  in  some  spout  or  sewer,  or  if 
water  drips  down  from  the  edge  of  a  roof  or  flows  from  a  defectively 
constructed  building,  by  the  side  of  the  street,  and  forms  ice  upon 
some  spot  in  the  sidewalk,  so  that  a  person  walking  and  coming 
unexpectedly  upon  a  smooth  piece  of  ice  so  formed  would  be  exposed 
to  the  danger  of  slipping  and  falling,  it  might  be  a  defect  for  which 
the  city  would  be  liable.  In  other  words,  ice  may  be  a  defect,  even 
though  not  broken  up  into  unevenness.  It  depends  upon  whether 
the  result  is  produced  by  general  causes  affecting  a  whole  town  or 
neighborhood  alike,  or  by  some  defect,  malconstruction,  or  want  of 
repair  in  the  street,  or  some  building  or  structure  near  to  or  by  the 
side  of  it,  and  affecting  some  particular  portion  of  the  sidewalk  and 
rendering  it  unsafe.^'  Verdict  for  the  plaintiff  in  the  sum  of  tl,080 ; 
and  the  defendants  appealed. 

W.  W.  Rice  A  F.  P.  Oaulding,  for  defendants  (appellants). 

G.  F.  Verryy  for  plaintiff. 

Wells,  J.  The  question  raised  upon  the  instructions  excepted 
to  is  substantially  this:  Whether  the  same  condition  of  a  street  or 
sidewalk,  which,  if  produced  ''  frx>m  the  operation  of  general  causes, 
as  by  reason  of  atmospheric  changes,"  resulting  in  a  slippery  state  of 
the  surface,  would  not  be  a  defect,  may  be  shown  by  proof  and  found 
by  a  jury  to  be  in  fact  a  defect,  for  which  the  city  or  town  is  liable, 
^  if  the  ice  is  formed  by  some  local  cause,"  such  as  those  enumerated 
by  the  judge  at  the  trial.  The  jury  were  instructed  that  smooth  ice, 
''not  broken  up  in  unevenness,"  may  be  a  defect,  and  that  the  ques« 
tion  of  defect  or  no  defect,  in  such  case,  would  depend  upon  the  man- 
nrr  in  which  the  result,  or  condition  of  the  street,  was  produced. 
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whether  by  general  causes  affecting  a  whole  town  or  neighborhood 
alike»  or  by  some  special  local  canse. 

There  are  expressions,  in  some  of  the  decisions  upon  this  subject^ 
which  seem  to  giye  color  to  this  distinction.  But  a  nugority  of  tht 
court  are  satisfied  that  it  is  a  distinction  which  will  not  bear  the 
test  of  close  scrutiny.  The  liability  of  towns  for  defects  in  high- 
ways is  a  special  and  peculiar  one.  It  is  not  based  upon  the  rules 
of  reasonable  care  upon  which  individual  liability  usually  depends. 
Except  so  &r  as  it  is  modified,  in  relation  to  defects  that  have  not 
existed  twenty-four  hours,  by  the  condition  that  there  must  have 
been  reasonable  notice  of  the  defect,  the  liability  of  the  town  is  not 
at  all  affected  by  the  question  of  its  diligence  or  negligence.  The 
existence  of  the  defect^  and  the  lapse  of  twenty-four  hours,  or  a  less 
time  with  reasonable  notice  of  the  defect,  complete  the  conditionjs  of 
liability.  It  is  of  no  consequence  whether  that  which  constitutes 
the  defect  arose  from  causes  for  which  the  town  is  responsible,  and 
oyer  which  it  had  control,  or  from  natural  and  general  causes,  such 
as  storms,  floods,  hurricanes,  accident,  or  gradual  and  imperceptible 
change  and  decay.  Th^  fault  for  which  the  town  is  chargeable  con- 
sists in  permitting  the  defect  to  remain,  not  in  causing  it  to  exist. 
It  is  not  enough,  for  the  exemption  of  the  town,  that  it  has  exer* 
oised  reasonable  care,  or  even  the  utmost  diligence  to  make  its  ways 
safe,  if  they  are  in  &ct  not  so.  The  statute  is  peremptory.  It  con- 
tains no  qualification  except  that  as  to  the  time  of  the  continuance 
of  the  defect  It  permits  no  excuse,  not  even  **  the  act  of  God  or 
the  public  enemy.''  Obstructions  from  snow  and  ice,  and,  indeed, 
in  the  open  country,  most  defects  in  the  highways,  are  produced  by 
oases  which  are  natural  and  of  general  operation.  When  an  injury 
is  suffered,  a  town  is  not  allowed  to  exonerate  itself  from  responsi- 
bility by  showing  that  the  defect  which  occasioned  it  arose  from 
such  causes,  beyond  its  control  and  without  any  negligence  on  the 
part  of  its  ofScers.  On  the  other  hand,  if  the  injury  happened  by 
reason  of  that  which  was  not  in  itself  a  defect,  the  town  cannot  be 
made  liable,  whatever  may  be  the  proof  as  to  the  manner  in  which 
the  condition  of  the  way  became  such  as  it  was. 

The  ground  upon  which  it  has  been  held  that  the  mere  fiust  that 
the  surface  of  a  well-constructed  street  or  sidewalk  is  rendered 
smooth  and  slippery  by  moisture  and  frost  does  not  constitute  a 
defect  is,  that  such  a  condition  is  so  inevitable,  so  necessarily  an 
incident  to  the  character  of  our  climate,  so  dependent  upon  the 
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ehanges  of  temperature  from  day  to  day  and  from  hoar  to  hour, 
that  it  cannot  be  snpposed  to  have  been  the  intention  of  the  legisla- 
ture to  cast  upon  the  towns  a. duty  so  impossible  of  performance,  or 
a  burden  from  which  the  highest  degree  of  diligence  do  so  little  to 
protect  them.  Stanton  t.  Springfield,  12  Allen,  566 ;  Luther  y.  War* 
cester,  97  Mass.  268.  The  application  of  those  decisions  must  not 
be  limited  by  the  reasons  which  led  to  the  conclusion.  Particular 
instances  are  not  to  be  excepted  from  such  a  rule  of  law  because  all 
the  reasons  suggested  for  its  adoption  do  not  exist  in  those  instances. 

The  case  of  Nason  y.  Boston,  14  Allen,  508,  is  strongly  in  point 
There  a  special  local  cause  was  relied  on  as  contributing  to  the  con- 
dition of  the  sidewalk,  which  was  alleged  to  be  unsafe.  That  special 
cause  was  within  the  limits  of  the  street,  and  in  a  measure  under 
the  control  of  the  city.  It  affected  that  particular  portion  of  the 
sidewalk  only.  The  judge  at  the  trial  made  substantially  the  same 
distinction  as  was  made  by  the  instructions  in  the  present  case.  But 
it  was  held  that  the  responsibility  of  the  city  must  be  determined 
solely  in  reference  to  the  condition  of  the  sidewalk,  upon  which  the 
defect  was  alleged  to  haye  been,  which  caused  the  injury.  Neither 
the  special  cause  nor  the  limited  effect  was  regarded  as  changing  the 
principle  to  be  applied.  Indeed,  that  which  produced  the  slipper!  • 
ness  in  both  cases,  frost,  is  neither  special  as  a  cause,  nor  is  its  opera  > 
tion  local  or  limited,  but  generaL 

In  the  case  of  Hall  y.  Lowell,  10  Cush.  26(>,  there  was  eyidence  of 
an  accumulation  of  ice,  the  character  and  thickness  of  which  was 
in  dispute;  and  the  case  haying  been  submitted  to  the  jury  **  upon 
instructions  satisfactory  to  both  parties,"  the  only  question  was  upon 
the  sufSciency  of  the  eyidence  to  sustain  the  yerdict. 

In  Shea  y.  Lowell,  8  Allen,  136,  the  question  to  which  the  excep- 
tions related  was,  not  whether  the  ice  was  of  such  a  character  as  to 
constitute  a  defect,  but  whether  the  defendant  had  used  sufficient 
care  and  diligence  to  remoye  the  ice,  or  to  protect  the  public  from 
it  As  that  was  one  of  the  grounds  of  defense  relied  on,  and  set 
up  in  the  answer,  the  city  could  not  well  object  to  testimony  offered 
tc  meet  it 

Payne  y.  Lowell,  10  Allen,  147,  differs  from  Shea  y.  Lowell  only 
in  that  the  question  arose  upon  the  competency  of  certain  eyidence 
offered  by  the  defendants  to  sustain  the  defense  of  reasonable  dill* 
genoe.  The  court  remark  that  **  the  eyidence  excluded  had  no  bear* 
ing  upon  the  question  whether  there  was  a  defect  in  the  way.** 
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The  result  of  all  the  decisions  is,  that  the  qaestion  of  defeot 
must  be  determined  by  the  condition  of  the  way  itself  in  respect 
to  that  particular  which  is  alleged  to  have  caused  the  injury  com- 
plained of;  that  the  question  of  notice  to  the  town,  and  of  &ult 
or  negligence,  or  the  contrary,  on  the  part  of  the  town,  are  inyolyed 
only  in  reference  to  that  particular  defect  or  condition  complained 
o^  and,  even  as  to  that,  only  to  a  Tery  limited  degree ;  that  snow 
and  ice  in  the  streets,  or  upon  sidewalks,  are  not  defects  merely  be- 
cause they  make  it  slippery. 

As  the  jury  were  authorized  by  the  instructions  to  find  that  ice, 
not  otherwise  a  defect  by  reason  of  any  thing  in  its  form  or  charac- 
ter besides  that  which  is  inseparable  from  ice,  was  a  defect  in  this 
case,  if  they  also  found  that  it  was  produced  or  deposited  upon  the 
sidewalk  by  reason  of  some  malconstruction  or  want  of  repair  in  a 
building  or  structure  by  the  side  of  or  near  to  the  street,  and  affect- 
ing that  particular  portion  of  the  sidewalk  only,  a  majority  of  the 
court  are  of  opinion  that  the  verdict  must  be  set  aside.  The  incor- 
rectness of  the  instructions  cannot  be  helped  by  any  supposition 
that  the  juiy,  by  means  of  their  yiew,  or  upon  any  eyidence  in  the 
case,  may  have  found  that  there  was  in  fact  a  defect  of  a  character 
different  from  that  which  the  instructions  apply  to. 

The  instructions  asked  for,  to  the  effect  that  notice  of  a  cause 
outside,  which  was  likely  to  produce  a  defect  in  the  street,  is  no 
notice  of  the  defect  itself;  and  that  the  existence  of  such  a  cause 
for  twenty-four  hours  is  not  equivalent  to  the  existence  of  the  defect 
for  twenty-four  hours,  state  a  correct  rule  of  law ;  but  the  instruc- 
tions given  to  the  jury  required  them  to  find  that  the  defective 
condition  which  caused  the  injury  had  continued  so  for  more  than 
twenty-four  hours. 

Colt,  J.  The  jury  were  told  in  this  case,  substantially,  that  if 
from  local  causes  a  particular  portion  of  the  sidewalk  was  rendered 
unsafe  by  the  formation  there  of  smooth  ice,  and  it  had  continued 
so  for  more  than  twenty-four  hours,  it  might  be  a  defect  for  which 
a  city  or  town  would  be  liable ;  that  such  defect  might  arise  from 
malconstruction,  or  want  of  repair  in  the  street,  or  in  some  struc- 
ture by  the  side  of  the  street,  affecting  some  particular  portion  of 
the  widk,  and  rendering  it  unsafe.  Instructions  appropriate  to  other 
parts  of  the  case  were  given,  which  were  not  objected  to  and  are 
not  reported.    The  action  was  for  an  injury  occasioned  by  a  defect 
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in  the  highway,  and  the  juiy,  under  these  instrnctions,  mnst  haye 
found  that  the  plaintiff^  while  in  the  exercise  of  due  care  on  her 
I^arty  was  injured  solely  by  such  defect  They  have  declared  that 
smooth  ice,  under  the  conditions  disclosed  here,  is  a  defect  in  the 
highway.  And  the  case  is  brought,  in  my  opinion,  within  all  the 
statutory  conditions  fixing  the  liability  of  cities  and  towns  in  these 
cases. 

Whenever  an  injury  is  occasioned  to  the  traveler  solely  by  the 
condition  of  the  highway,  either  in  respect  to  its  construction,  or 
want  of  repair,  or  obstructions  suffered  to  remain  upon  its  surface, 
the  question  whether  such  condition  amounts  to  a  defect  is  ordi- 
narily for  the  jury  alone.  It  is,  under  the  statutes,  a  practical  ques- 
tion, even  more  appropriate  to  the  jury  than  the  question  of  due 
care.  The  statutes  do  not  define  what  shall  be  a  defect  The 
standard  established  is,  that  highways  shall  be  safe  and  convenient 
The  rule  given  is,  from  the  necessity  of  the  case,  flexible,  and  with- 
out uniformity  in  its  practical  application.  It  is  different  in  differ- 
ent localities  and  under  different  circumstances.  It  is  affected  by 
the  amount  and  nature  of  the  travel  to  be  accommodated,  by  the 
character  of  the  country  through  which  the  road  passes,  and  the 
expense  and  difiSculty  of  constructing  and  maint  lining  it  It  is 
one  thing  in  the  city  and  another  in  the  country.  It  is  less  strin- 
gent in  winter  and  spring,  when  travel  is  obstructed  by  snow  and 
frost  and  mud,  than  in  summer,  when  all  roads  are  hard  and  dry. 
As  a  practical  question  to  be  settled  by  the  jury,  the  li&bility  of  the 
town  or  city  will  always  be  affected  by  the  diligence  exercised  by  it, 
or  the  negligence  with  which  it  is  chargeable.  It  was  not  the  in- 
tention of  the  statute  to  impose  a  liability  for  that  which  it  is  im- 
possible to  prevent  or  remedy.  It  is  indeed  peremptory;  and  the 
town  is  liable,  if  a  defect  has  actually  existed  for  the  required  time, 
even  though  produced  by  causes  against  which  human  foresight 
could  not  guard.  But  in  such  cases,  permitting  the  defect  to  remain 
more  than  twenty-four  hours,  or  not  seasonably  warning  the  traveler 
so  that  he  may  avoid  the  danger,  is  a  dereliction  of  duty  which 
makes  the  town  liable.  In  most  cases,  upon  the  question  what  is  a 
safe  and  convenient  highway,  the  jury  will  be  influenced  by  the 
knowledge  of  what  it  is  reasonably  practicable  to  do  to  adopt  a 
road  to  existing  conditions  and  existing  demands  of  travel.  In  view 
of  these  considerations,  it  is  manifest  also  that  the  degree  of  care 
.which  is  required  of  the  traveler  varies  with  the  varying  standani 
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of  what  IB  safe  and  conyenient.  He  most  regard  the  drcnmstanoee 
Biiggested,  and  regulate  his  care  by  what  he  has  a  right  to  expect  as 
to  the  condition  of  the  road.  To  a  man  thus  caatioos  the  way  may 
be  safe,  though  in  &ct  dangerous  as  compared  with  other  roads,  or 
with  the  same  road  at  another  season  of  the  year  or  under  more 
&yorable  conditions  of  the  weather.  If,  for  instance,  the  whole 
surface  of  the  walk  becomes,  by  the  changes  in  our  climate,  coyered 
with  slippery  ice,  the  highway  would  be  made  unsafe  to  a  person 
passing  incautiously  oyer  it,  yet,  if  well  constructed  and  in  good 
repair,  there  would  be  no  defect  within  the  meaning  of  the  statute ; 
while  a  spot  of  ice,  presenting  only  a  smooth  and  glare  8ur£EU>e,  if 
suffered  to  gather  and  remain  upon  a  sidewalk,  might  be  justly 
considered  as  creating  a  defect  which  makes  it  at  that  point  unsafe 
and  inconyenient,  within  the  meaning  of  the  statute.  In  one  case, 
the  trayeler  is  put  upon  his  guard;  and  in  the  other,  not  In  one, 
it  is  impossible  to  remedy  the  unsafe  condition ;  and  in  the  other, 
the  danger  may  be  preyented  or  remoyed,  or  due  notice  of  its  ex- 
istence  giyen.  The  questions,  what  is  due  care,  and  what  is  a  defect^ 
in  a  giyen  case,  must  be  considered  with  reference  to  and  as  recipro- 
cally affecting  each  other.  If  the  plaintiff  produces  any  eyidcnce 
upon  the  two  propositions  upon  which  his  case  depends,  he  has  the 
right  to  submit  them  to  the  jury.  It  is  not  possible  to  define  either 
as  matter  of  law,  without  introducing  uncertainty  and  confusion. 

In  the  case  at  bar,  I  do  not  understand  the  instructions  to  have 
made  the  safety  of  the  way  depend  upon  the  producing  cause.  All 
the  instructions  must  be  taken  together  and  applied  to  the  fieusts. 
The  jury  were  distinctly  told  that  the  cause  must  affect  the  particu- 
lar portion  of  the  sidewalk,  and  render  it  unsafe,  as  distinguished 
from  those  influences  of  the  climate  which  affect  the  whole  sur&oe 
of  the  country.  The  condition  of  the  way  in  question  consisted  of 
a  deposit  of  ice  on  the  walk,  more  or  less  permanent,  and  entirely 
local  in  its  character.  Simple  expedients,  easily  applied,  it  seems, 
would  have  preyented  or  remoyed  it  It  is  not  material  whether  it 
was  caused  by  defectiye  drainage  within  the  limits  of  the  street^  the 
want  of  a  proper  culyert,  as  in  Slone  y.  ffubbardstotiy  100  Mass.  49, 
or  by  neglect  to  use  means  adapted  to  preyent  the  flow  of  water  from 
adjoining  premises.  The  jury  themselyes  yisited  and  yiewed  the 
locality,  and,  upon  all  the  eyidence,  they  may  haye  cc  nsidered  it 
practically  as  unsafie  and  inconyenient  as  if  an  excayation  had  been 
left  open,  or  a  tree  had  fallen  across  it     The  street  and  sidewalki 
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generaUji  on  the  night  in  qneBidon,  were  free  from  ^oe  and  snow ; 
and  the  plaintiff  came  unexpectedly  upon  it,  using  due  care. 

I  cannot  but  think,  that^  upon  sound  principles  of  law  applicable 
to  this  statute  liability  of  towns,  the  verdict  in  this  case  ought  not 
to  b€  set  aside.  In  doing  it,  the  court  must  go  a  step  beyond  the 
line  estalilished  by  any  former  decision. 

In  SlafUon  t.  ^mngfiddy  12  Allen,  566,  slippery  ice  was  produced 
by  sudden  changes  of  the  weather,  affecting  the  whole  region,  upon 
a  sidewalk  otherwise  well  constructed.  And  the  court  say  that  **  it 
oould  neyer  have  been  intended  by  the  legislature  to  impose  upon 
the  towns  and  cities  of  the  commonwealth  a  responsibility  so  ezten* 
fiye,  or  that  the  phrase  'safe  and  conyenient  for  travelers '  should 
receive  such  an  interpretation.  It  would  require  of  all  the  towns  an 
examination  of  all  their  roads  so  incessant  and  minute,  and  the 
application  of  an  efficient  remedy  would  be  so  laborious  and  expen- 
sive, that  it  would  be  manifestly  unreasonable  to  require  or  expect 
it.  The  freezing  mist  of  a  single  night  may  glaze  over  the  whole 
territoiy  of  a  town.  The  formation  of  thin  but  slippery  ice  in  our 
climate  is  an  effect  which  may  be  so  suddenly  and  extensively  pro- 
duced, and  which  may  continue  or  be  renewed  for  such  a  length  of 
time,  that  it  would  be  extremely  difficult,  if  not  impossible,  for 
towns  to  make  adequate  provision  against  it.^' 

l*he  plain  meaning  of  this  language  is,  that  the  towns  and  cities 
of  the  commonwealth  are  not  called  upon  to  perform  impossibilities. 
They  are  not  required  to  resist  and  counteract  the  general  effects  of 
the  climate,  and  the  sudden  changes  of  weather  and  alternations  of 
temperature  which  affect  the  whole  territory  and  surface  of  a  town 
or  a  county  alike,  and  which  no  human  diligence  could  be  expected 
to  prevent  or  to  remedy.  It  is  clear  that  the  learned  judge  who 
delivered  the  opinion  in  that  case  intended  to  exclude  those  cases 
where  the  alleged  defect  is  one  which  it  was  reasonably  practicable 
to  prevent  or  remedy;  for  he  further  says  that  ''there  is  no  ques- 
tion that  a  way  may  be  defective  or  out  of  repair,  within  the  mean- 
ing of  the  statute,  by  reason  of  ice  or  snow  upon  if  It  may  be 
''so  exposed  to  the  formatioii  of  ice  as  to  make  passing  over  it  in 
winter  especially  dangerous.''  The  decision  in  that  case,  as  in  aO 
others,  is  properly  limited  by  the  facts  to  which  it  was  applied,  and 
cannot  be  wisely  extended  to  this  case. 

Ifutchins  V.  Boston,  12  Allen,  571,  note,  and  97  Mass.  272,  note» 
and  Johnson  v.  Lowell,  12  Allen,  572.  note^  were  held  to  fidl  within 
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the  principle  of  Stanton  v.  SpringfiM,  and  inTolyed  the  aame 
question. 

The  case  of  Ifiasan  y.  Boston,  14  Allen,  508,  contained  some  addi- 
tional elements,  but  in  the  opinion  of  the  court  it  was  brought 
within  the  scope  of  Stanton  v.  Springfield.  It  appeared  that  snow 
was  loosened  and  thrown  up  by  the  wheels  of  the  horse  cars  passing 
in  the  street,  and  then  carried  upon  the  sidewalk  by  adhering  to  the 
feet  of  those  who  crossed  the  street,  and  was  there  trodden  down; 
and  that  ice  was  formed  in  that  manner  upon  the  sidewalk.  This 
was  held  not  to  be  a  defect  for  which  the  city  could  be  held  account- 
able. There  was  nothing  in  this  case  to  show  that  there  was  any 
unevenness,  or  any  thing  like  a  ridge  or  mass  of  ice.  There  was 
also  nothing  to  show  that  ice  was  formed  at  that  particular  spot  by 
any  thing  except  the  ordinary  stress  of  weather  and  the  ordinary 
mcidents  of  travel,  or  that  the  state  of  facts  at  that  place  differed  in 
any  essential  particular  from  other  street  crossings  in  general  That 
snow  in  winter  time  should  adhere  to  the  feet  of  passengers  crossing 
the  streets,  and  should  bo  shaken  off  when  they  reach  the  sidewalk, 
and  there  be  trodden  down  compactly,  may  be  considered  as  one  of 
the  ordinary  incidents  of  the  use  of  the  streets.  Such  would  prob- 
ably be  the  state  of  things,  with  no  difference  except  in  degree,  at 
that  season  of  the  year,  at  all  the  street  comers,  in  all  the  cities  of 
the  commonwealtlu  That  case,  therefore,  was  not  one  in  which  it 
could  be  said  that  there  was  a  special  or  peculiar  cause  for  the  for- 
mation of  ice  at  the  place  of  the  accident,  as  compared  with  street 
comers  generally.  The  opinion  of  the  court  in  that  case  is  carefully 
guarded.  It  is  there  said,  that  'Hhe  liability  of  the  city  must  rest 
upon  some  ground  of  fault  or  neglect  on  the  part  of  its  oflScers  who 
are  charged  with  the  care  of  the  street&  Such  fault  or  neglect  is 
no  more  involYed  in  the  carrying  of  snow  upon  the  sidewalk  by  the 
feet  of  travelers  than  in  its  fall  there  from  the  clouds.^'  ^  This  con- 
dition, so  inevitable  an  incident  of  our  climate,  does  not  of  itself 
render  the  city  liable,  without  some  other  element  or  evidence  of 
fault  or  neglecf  In  these  well-chosen  words  a  sound  proposition 
is  stated,  which  is  also  recognized  and  approved  in  LuiJter  v.  Wor» 
cdster,  97  Mass.  268. 

The  judgment  in  the  case  of  Nason  v.  Boston,  in  my  opiiion, 
must  be  considered  as  marking  the  extreme  limit  to  which  the  ooort 
should  go  in  that  direction.  It  does  not  reach  the  present  casa 
Both  cases  cited  turn  upon  the  distinction  between  effects  produced 
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by  causes  operating  suddenly  and  eztensiyely,  and  which  may  con- 
tinne  or  be  renewed  for  such  length  of  time  that  the  highest  dili- 
gence cannot  prevent  or  remedy  them,  and  those  preyentable  defects 
which  result  from  special  and  local  causes,  and  against  which  it  ia 
practicable  for  towns  to  make  adequate  provision. 

It  is  not  necessary  further  to  point  out  the  additional  evidence 
and  elements  of  neglect,  which  appear  in  the  present  case  and  dia- 
tinguish  it  from  each  of  the  others. 

I  regret  that  I  feel  compelled  to  disagree  with  a  majority  of  my 
assooiates,  in  the  judgment  to  which  they  come.  I  am  autiioriied 
by  Mr.  Justice  Ames  to  say  that  he  joins  in  the  dissent. 

Exceptions  sustaiimL 


GooDBiCH,  appellant)  v.  WssiOK. 


JMd$nee — eopieioflottUU&n. 

A  swon  copy  of  a  letter-preas  copy  of  a  lost  letter  is  competent  as  evidenes 
of  the  contents  of  the  letter,  without  producing  the  letter-press  cop j. 

AcnoiJi'  on  contract  for  work  and  materials.  At  the  trial  the 
defendant  gave  notice  to  the  plaintiffs  to  produce  all  letters  received 
from  him,  whereupon  plaintiffs  did  so  produce  all  that  could  be 
found.  The  defendant  then  offered  copies  of  several  other  letters 
which  he  testified  to  have  deposited  in  the  post-ofQce,  post-paid  to 
plaintiffs.  Defendant  further  testified  that  the  copies  offered  had 
been  made  by  his  wife  from  copies  of  the  original  letters  made  by  a 
machine  press,  in  a  letter-book,  and  that  he  had  compared  the  two 
sets  of  copies  and  had  found  them  correct.  During  the  cross-exam- 
ination of  the  defendant,  his  counsel  offered  to  send  for  the  letter- 
book,  but  no  notice  was  taken  of  the  offer,  and  the  letter-book  was 
not  sent  for  or  produced.  The  plaintiffs  objected  to  the  admission 
of  the  copies  on  the  ground  that  the  letter-book  would  have  been 
belter  evidence  of  the  originals.  The  objection  was  overruled.  Ver^ 
diet  was  rendered  for  the  defendant,  and  the  plaintiffs  appealed. 
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C.  H.  B.  SnoWf  for  the  plamtiA  (appellant). 

A  party  in  posseeeion  of  better  evidenoe  shoiild  be  required  to 
produce  it  1  OreenL  Et.,  §  8^  and  cases  cited;  Mortimtr  ?•  Mo* 
OaUan,  6  M.  ft  W.  58,  69;  Brewster  y.  SeweU,  8  B.  ft  Aid.  296; 
Brown  v.  Providence,  Warren  di  Bristol  R.  It.  Co.,  5  Gray,  85.  A 
copy  of  a  copy  is  not  admissible  in  evidence  under  circumstances 
like  the  present  2  PhiL  £t.  (4th  Am.  ed.)  587 ;  1  Taylor  on  E?., 
§  497 ;  Liebnian  y.  Pooley,  1  Stark.  167 ;  Everingham  y.  RoundeU,  S 
Mood,  ft  Bob.  188 ;  Byvea  y.  Braddell,  Irish  Term  B.  184 ;  Hottandy. 
Beeves,  7  0.  ft  P.  86;  Morris  y.  Vanderen,  1  DalL  64;  Winn  y.  Pat- 
terson, 9  Pet  688. 

0.  A.  Torrey,  for  the  defendant 

Wells,  J.  The  defendant,  by  giving  notice  to  produce  the  orig- 
inal letters  written  by  him  to  the  plaintilFs,  had  entitled  himself  to 
prove  their  contents  by  secondary  evidence.  He  produced  copies 
made  by  his  wife  from  his  letter-book»  into  which  the  originals  had 
been  first  copied  by  a  machine  press,  and  testified  that  he  had  com- 
pared these  copies  with  those  in  the  letter-book  and  that  they  were 
correct  He  also  testified  that  he  deposited  the  originals  in  the 
post-oflSce,  directed  to  the  plaintiffs.  The  offer  to  send  for  the  let- 
ter-book, and  produce  it  in  court  if  desired,  must  be  taken  at  least 
to  relieve  the  defendant  from  any  suspicion  that  the  letter-book  was 
improperly  kept  back.  The  objection  to  the  admissibility  of  the 
copies  stands,  therefore,  strictly  upon  the  legal  ground  stated, 
namely,  **  that  they  were  not  copies  of  the  originals,  and  that  the 
letter-book  itself  would  be  the  best  evidence.'' 

Whenever  a  copy  of  a  record  or  document  is  itself  made  original 
or  primary  evidence,  the  rule  is  clear  and  well  settled  that  it  must 
be  a  copy  made  directly  from  or  compared  with  the  originaL  If 
the  first  copy  be  lost,  or  in  the  bands  of  the  opposite  party,  so  long 
as  another  may  be  attained  from  the  same  source,  no  ground  can  be 
laid  for  resorting  to  evidence  of  an  inferior  or  secondary  character. 
The  admission  of  a  transcript  from  the  record  of  a  deed  or  other 
private  writing,  for  the  record  of  which  provision  is  made  by  law,  is 
not  an  exception  to,  but  only  a  modification  of,  the  same  rule.  But 
wlien  the  source  of  origin^  evidenoe  is  exhausted,  and  resort  is 
propt\rly  had  to  secondary  proof,  the  contents  of  private  writings 
may  be  proved  like  any  other  fact,  by  indirect  evidence.    The  ad* 
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minibility  of  evidenoe  offered  for  this  parpose  mnst  depemd  upon 
its  legitimate  tendency  to  proye  the  iojcta  sought  to  be  proyed,  and 
not  a]ion  the  comparatiye  weight  or  yalue  of  one  or  another  form  of 
proofl  The  jury  will  jndge  of  its  weight,  and  may  giye  due  oon- 
dderation  to  the  fact  that  a  less  satisfEictory  form  of  proof  is  offered 
while  a  more  satisfactory  one  exists  and  is  withheld,  or  not  produced 
when  it  might  haye  been  readily  obtained.  But  there  are  no  degrees 
of  legal  distinction  in  this  class  of  eyidence.  Although  there  has  been 
much  diyersity  of  practice,  and  the  decisions  are  far  from  uniform, 
more  frequenUy  turning  upon  special  circumstances  and  fietcts  than 
upon  a  general  principle,  the  tendency  of  authority  is,  as  we  think, 
toward  the  establishment  of  the  rule  here  stated.  2  PhiL  Ey.  (4th 
Am.  ed.)  568 ;  1  Oreenl.  Ey.,  §§  84,  582 ;  Stetson  y.  OulKvery  2  Oudu 
494;  Rob&rtion  y.  Lynch,  18  Johns.  451 ;  Winn  y.  Patter  son,  9  Pet. 
663;  Bnnon  y.  Woodman^  6  0.  &  P.  206;  Doe  y.  Boesy  7  M.  ft  W. 
102. 

In  this  case  the  letter-book,  if  produced,  would  haye  been  only 
secondary  eyidence.  We  are  satisfied  that  the  copies,  admitted  by 
the  court  below,  were  suflSciently  yerified  to  justify  their  admission 
as  competent  eyidence  of  the  contents  of  the  original  letters. 

Bxceptions  overruled. 


SwBAT  T.  Shuhway,  appeUant 

(US  MsM.  88SJ 

Bate — Warrantff — Parol  evidence. 

The  plaintlA  contracted  to  manafacture  and  deliver  to  the  defendant  "all  the 
horn  chains  thej  manafacture."  The  chains  manufactured  and  delivered 
were  composed  of  round  and  oval  links,  the  round  links  being  hoof  and  the 
oval  links  being  horn ;  and  in  an  action  to  recover  the  contract  price,  held 
(1)  that  the  words  "  all  the  horn  chains  they  manufacture  "  did  not  imply  a 
warranty  that  the  chains  should  be  made  wholly  of  horn,  but  that  they 
should  be  the  article  known  in  the  market  as  "  horn  chains ;  (2)  that  the  con- 
tract called  for  articles  of  a  fair  merchantable  quality  and  of  good  workman* 
ship*  but  not  for  articles  of  the  first  quality. 

Parol  evidence  is  admissible  for  the  purpose  of  applying  the  terms  of  a  wil^ 
ten  contract  to  the  subject-matter. 

Action  on  contract  for  goods  sold  and  deli  v-ered.    By  the  contract 
set  out  at  the  trial  in  the  superior  court,  the  plaintiffs  had  agreed 
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to  '^  manufacture  and  deliver  "  to  the  defendant  ^^  all  the  horn  diains 
they  manufacture."  A  large  part  of  the  chains  manufactured  and 
deliyered  under  this  contract  were  composed  of  round  links  and  oval 
linLs;  the  round  links  being  hoof  and  the  oval  links  horn.  The 
defendant  alleged  that  the  articles  delivered  were  inferior  in  work* 
manship  and  material  to  that  called  for  by  the  contract.  The 
plaintiffs  showed^  under  defendant's  objection,  that  they  had  been 
manufacturing  such  chains  before  the  contract  was  made;  that  they 
were  known  in  market  as  ^^  horn  chains ;"  and  that  the  defendant 
knew  at  the  time  the  contract  was  made  that  the  ohains  contracted 
for  were  to  be  partly  of  hoof.  It  then  appeared  by  defendant's  testi- 
mony, on  cross-examination,  that  the  chains  had  been  resold  by  him 
at  ten  per  cent  advance  on  the  contract  price.  The  defendant  also 
offered  to  show  the  price  of  different  qualities  of  chains  in  the  market 
but  the  offers  were  rejected  by  the  court 

Lincoln,  one  of  defendant's  witnesses,  was  asked  on  cross-examina- 
tion whether  he  did  not  offer  Sweat,  one  of  the  plaintiffs,  1500  for 
the  contract  in  question,  which  he,  Sweat,  had  retained  in  his 
possession  after  selling  out  his  interest  under  the  contract  to  the 
other  plaintiffs ;  and  he  replied  in  the  negative.  Sweat  afterward 
testified,  under  defendant's  objection,  that  Lincoln  did  make  tlie 
offer,  but  that  he  refused  it  Sweat  was  further  allowed  to  teBtity, 
under  defendant's  objection,  that  he  had  ^^  experimented  by  putting 
hoof  and  horn  rings  together ;  almost  invariably  the  horn  ring  would 
break.  These  horn  rings  were  not  smooth.  I  continued  to  send 
them  to  market  until  there  was  no  demand."  The  defendant's  coun- 
sel contended  that  the  words  '^hom  chains,"  in  the  contract,  were  an 
implied  warranty  that  they  should  be  made  entirely  of  horn,  also 
that  the  contract  called  for  chains  of  the  first  quality,  notwithstand- 
ing the  nature  of  the  demand  for  the  claiins  in  the  market  generally, 
«nd  the  fact  that  the  chains  made  and  delivered  to  plaintiffs  were 
merchantable;  and  requested  instructions  accordingly. 

The  judge  instructed  the  jury,  "in  substance,  that  the  burden  of 
proof  Ti  as  upon  the  plaintiffs  to  satisfy  them  that  they  had  in  good 
faith  0  implied  with  the  contract  with  the  defendant,  and  delivered 
to  him  articles  of  the  kind  and  quality  called  for  by  his  contract ; 
that  the  expression  in  the  contract,  ^  horn  chains,'  does  not  necessa- 
rily import  a  warranty  that  the  chains  should  be  made  wholly  of 
horn,  but  if  there  was  an  article  called  and  known  in  the  market  as 
horn  chains,'  mad3  partly  of  horn  and  partly  of  hoof,  and  the 
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parties  intended  this  article  when  they  entered  into  the  contract,  it 
would  be  a  oompUanoe  with  the  contraot  if  the  plaintiflb  famiahed  such 
article ;  that,  there  being  no  stipulation  in  theconti*actthatthehom 
chains  were  to  be  of  the  first  quality,  the  law  does  not  imply  a  war- 
rauty  that  they  should  be  of  the  first  quality,  but  does  imply  a 
warranty  that  they  should  be  of  a  fair  merchantable  quality  and  of 
good  workmanship ;  and  that,  if  the  plaintiffs  had  not  delivered 
articles  of  the  kind  and  quality  called  for  by  the  contract,  the 
defendant  was  not  obliged  to  receive  or  pay  for  Uiem,  and  the  plain- 
tiffs could  not  recover  for  such  articles.'^ 

Verdict  for  the  plaintiflis  for  the  full  amount  claimed.  Defendant 
appealed. 

Ni  St.  J.  Orewh  for  defendant  (appellant). 
0.  F.  Hoar,  for  plaintifll 

OoLT,  J.  It  is  a  rule  of  interpretation,  that  the  intention  of  the 
parties  to  a  contract  is  to  be  ascertained  by  applying  its  terms  to 
the  subject-matter.  The  admission  of  parol  testimony  for  such 
purpose  does  not  infringe  upon  the  rule  which  makes  a  written  in- 
strument the  proper  and  only  evidence  of  the  agreement  contaiued 
in  it.  Thus,  for  the  purpose  of  identifying  the  subject-matter  to 
which  the  written  contract  relates,  parol  testimony  of  that  which 
was  in  the  minds  of  the  parties,  and  to  which  their  attention  was 
directed  at  the  time,  may  be  given.  It  may  be  shown  that  a  sam- 
ple, to  which  the  terms  of  the  contract  are  applicable,  was  exhibited 
or  referred  to  in  the  negotiation,  and  other  statements  of  the  parties 
then  made  may  be  resorted  to.  The  sense  in  which  the  parties  un- 
derstood and  used  the  terms  expressed  in  the  writing  is  thus  best 
ascertained.  Accordingly,  it  has  been  recently  held,  in  an  action 
upon  a  written  contract  relating  to  advertising  charts,  that  verbal 
representations  as  to  the  material  of  which  the  chart  was  to  be 
made  and  the  manner  in  which  it  would  be  published,  although 
promissory  in  their  character,  were  admissible.  Stoops  v.  Smithy 
100  Mass.  63;  1  Am.  Eep.  85;  ffoginsY.  Plympton,  11  Pick.  97: 
Miller  v.  Stevens,  100  Mass^  518 ;  1  Am.  Rep.  139. 

In  the  present  case  the  plaintiffs  contracted  with  the*  defendant 
for  the  manufacture  of  articles  described  as  ^^all  the  horn  chains 
fhey  manufacture.^'    There  was  no  express  warranty  as  io  quality 
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or  defiorittion;  and  the  inquiry  at  the  trial  was,  what  artide  th^-. 
words  ''horn  chains  manufactured''  by  the  plaintifib  were  under-- 
stood  by  the  parties  to  mean.  The  defendant  contended  that  tha 
words  implied  a  warranty  that  the  chains  should  be  made  wholly  of 
horn,  and  that  there  was  a  failure  to  comply  if  part  of  the  linkft 
were  made  of  hoof;  but  the  ruling  of  the  court  was,  that  if  there* 
was  ati  article  called  and  known  in  the  market  as  horn  chains,  made 
partly  of  horn  and  partly  of  hoof,  and  the  parties  intended  this 
article  when  they  entered  into  the  contract,  it  was  sufficient.  This 
ruling  was  right  There  are  many  articles  which  are  named  from 
one  of  several  different  materials  of  which  they  are  made.  A  con- 
tract, for  example^  to  furnish  gold  watches  or  mahogany  furniture 
would  not  be  construed  to  require  the  whole  watch  to  be  gold,  or 
the  whole  piece  of  furniture  to  be  mahogany.  In  the  admission  of 
the  evidence  offered  by  the  plaintifb  on  this  point,  the  true  rule  was 
applied  by  the  court  And  this  disposes  of  very  many  of  the 
numerous  exceptions,  of  a  similar  nature,  which  appear  upon  this 
record.  It  would  be  unprofitable  to  examine  in  detail  the  whole 
class  to  which  it  applies. 

The  further  instruction  of  the  court,  that  the  law  implied  that 
the  articles  called  for  by  the  contract  should  be  of  fidr  merchanta* 
ble  quality  and  of  good  workmanship,  but  not  that  they  should  be 
of  first  quality,  was  sufficiently  fayorable  to  the  defendant.  It  was 
left  to  the  jury  to  find  what  quality  and  kind  the  plaintifb  were 
obliged  to  deliver  under  the  contract  Mixer  v.  Coburn,  11  Metc» 
559.  All  the  offers  of  the  defendant  to  show  the  price  of  different 
qualities  of  chains  in  the  market  were  properly  rejected.  No  war- 
ranty can  be  inferred  from  price  paid,  and  the  plaintiff  is  entitled 
to  the  full  benefit  of  his  contract,  without  reference  to  the  market 
price  at  the  time  or  afterward,  or  the  course  of  the  trade  and  manu* 
facture  of  chains.  The  price  in  the  market  is  not  an  element  from 
which  to  determine  whether  the  chains  were  up  to  the  contract,  and 
did  not  become  admissible  for  such  purpose,  when  offered,  after 
testimony,  on  cross-examination  of  the  defendant,  that  he  sold  the 
chains,  received  of  the  plaintiffs,  at  an  advance  on  the  contract' 
price. 

Upon  cross-examination  of  the  defendant's  witness  Lincoln,  lie 
d  mied  any  attempt  improperly  to  obtain  the  written  contract  in 
question  from  one  of  the  plaintiffs.  The  subsequent  examination 
of  the  same  plaintiff,  to  show  that  such  attempt  was  made,  waa 
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properly  allowed  for  the  purpose  of  showing  such  a  bias  as  would 
affect  the  credit  of  his  testimony.    Day  y.  Sitekney,  14  Allen,  255* 

The  testimony  of  Sweat  as  to  the  relatiye  strength  of  hoof  and 
horn  rings,  from  knowledge  which  he  had  deriyed  by  actual  experi- 
ment, was  not  objectionable.  It  was  the  statement  of  results  which 
he  had  obsenred  as  matters  of  fietct,  and  had  some  tendency  to  en* 
lighten  the  jury  upon  the  question  at  issue. 

Other  exceptions  to  the  admission  and  rejection  of  eyidence  taken 
at  the  trial  were  not  pressed  at  the  aigument,  and  need  no  notice 
here.  The  instructions  giyen  to  the  jury  were  all  that  the  case  re- 
quired, and  are  not  open  to  the  defendant's  exception;  and  the 
inttruciions  requested  were  properly  refosed. 

BaMptiam  w&rruJkL 


FoBBBB  y.  HowB,  appellant 
(iQS]fttM.«r4 

Drmudvleni  mortgage — bankrupfoif. 

k  mannfaetiuer  of  bricks  gaye  a  mortgage  upon  bricks  to  seeore  an  ezlsthiip 
debt  and  fature  advances.  The  mortgaged  propertj  was  subsequentlj  sold 
and  delivered  with  the  permission  of  the  mortgagees ;  and  a  new  mortgage 
was  given  on  other  bricks  expressed  to  be  in  consideration  of  the  release 
of  the  claim  of  the  prior  mortgage.  The  manufacturer  was,  at  the  time  of 
giving  the  new  mortgage,  insolvent  in  fact,  although  he  did  not  file  his 
petition  in  bankruptcy  until  a  month  later.  In  an  action  bj  the  assignees 
in  bankruptcy  to  recover  for  the  propertj  convejed  under  this  last  mori- 
g^ige,  the  jurj  found  an  intention  on  the  part  of  the  mortgagor  to  give  a 
preference  to  the  mortgagees,  and  also  that  the  mortgagees  had  reasonable 
cause  to  believe  the  insolvency  and  such  intention  of  the  mortgagor.  HM^ 
that  the  new  mortgage  must  be  regarded  as  a  new  security,  and  not  a  mere 
substitution  of  securities^  and  that  it  was  void  as  against  the  assignees  ia 
bankruptcy,  under  the  United  States  bankrupt  act,  section  85. 

Action  by  the  assignees  in  bankruptcy  of  Josselyn  against  Howe 
ft  TTpham,  to  recoyer  for  the  conversion  of  personal  property  con« 
yeyed  under  a  mortgage,  dated  October  1, 1867,  alleged  to  be  void 
under  the  United  States  bankrupt  act    U.  S.  Stats.  1867,  ch.  176 ; 
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14  U.  S*  Stata.  at  Large,  5174  Josselyn  was  engaged  in  the  bnsi- 
nesB  of  brick  making,  in  1867,  and  in  order  to  obtain  credit  of  Howe 
ft  XJj^ham,  for  merchandise  and  wood,  gare  them  a  mortgage  upon 
a  kiln  of  bricks.  In  August,  1867,  the  kiln  was  burned  and  part 
sold;  a  new  kiln  was  prepared,  and  upon  this,  and  the  remnaot  of 
the  bricks  of  the  old  kiln,  another  mortgage  was  giren  upon  the 
same  terms  and  conditions  as  the  former,  as  security  for  the  debt 
already  existing  and  for  future  advances.  October  1,  1867,  the 
second  kiln  was  burned,  and  was  part  sold  and  deliyered  but  not 
paid  for;  and  the  mortgagees,  in  order  that  Josselyn  might  receive 
the  pay  therefor,  released  their  claim  under  the  mortgage  and  took 
the  mortgage  in  question.  On  November  11, 1867^  Josselyn  filed  a 
petition  in  bankruptcy.  The  trial  was  held  before  Ambs,  J.,  who 
allowed  a  bill  of  exceptions,  of  which  the  following  only  is  import- 
ant as  containing  the  offers  of  evidence  and  instructions,  to  which  the 
attention  of  the  court  is  directed  in  the  opinion*  The  plaintiffs, 
under  defendants'  objection,  put  in  evidence  tending  to  prove  that 
the  financial  reputation  and  condition  of  Josselyn  were  bad  during 
the  fall  of  1866. 

The  defendants  asked  the  judge  to  rule  as  follows:  ^'1.  The 
plaintifb  must  prove  that  the  debtor  was  insolvent  at  the  time  of 
making  the  conveyance;  that  he  made  it  with  a  view  of  giving  a 
preference  to  a  preexisting  creditor ;  that  he  had  at  the  time  reason- 
able cause  to  believe  himself  insolvent ;  that  the  creditor,  at  the 
time  of  receiving  the  conveyance,  had  reasonable  cause  to  believe 
that  the  debtor  was  insolvent,  and  had  also  reasonable  cause  to 
believe  that  the  debtor  intended  the  conveyance  as  a  fraudulent 
preference  of  him  against  the  provisions  of  the  bankrupt  act.  2. 
If  the  mortgage  in  question  was  given  in  consideration  that  XJpham 
would  release  his  claim  upon  other  property  secured  by  the  mortgage 
of  August  21,  and,  at  the  request  of  Josselyn,  in  order  to  enable 
Josselyn  to  give  title  to  and  recover  pay  for  property,  described  in 
that  mortgage,  which  he  had  sold,  and  the  transaction  was  merely 
the  substitution  of  one  security  for  another,  then  the  giving  of  this 
last  mortgage  was  not  an  unlawful  preference,  even  though  Josselyn 
was  insolvent,  and  the  mortgagees  had  reasonable  cause  to  believe  it 
8.  If  the  mortgage  was  made  m  good  faith  by  Josselyn,"  solely  with 
intention  to  obtain  means  for  the  continued  prosecution  of  his  busi- 
ness, and  with  the  intention  and  expectation  that  he  would  be  able 
to  do  so,  and  with  no  intent  on  his  part  to  give  a  preference,  the 
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oonyeyance  would  not  be  invalidated  although  the  jNirties  intended 
that  the  mortgage  should  also  operate  as  security  for  the  then  exist- 
ing debt.  4.  Although  the  jury  are  authorized  to  infer  the  intent 
to  prefer  from  the  fact  of  preference^  yet  they  are  not  at  liberty  to 
do  so  if  the  evidence  of  the  fSocts  and  circumstances  attending  the 
transaction  leads  to  the  conclusion  that  this  mortgage  was  given  in 
the  usual  and  ordinary  course  of  the  business  of  the  parties,  and 
not  with  the  intent  to  prefer,  but  as  a  substitution  of  one  security 
for  another  released  and  given  up." 

The  judge  refused  to  rule  as  prayed  for,  except  as  to  the  defend- 
ants' first  proposition,  which  was  given  substantially  as  prayed  for ; 
but  gave  the  following  rulings :  ''  If  the  understanding  was,  under 
the  mortgage  of  August  21,  that  Josselyn  should  remain  in  posses- 
sion, and  be  allowed  to  manufacture  bricks  and  to  sell  them  frt)m 
time  to  time,  as  he  should  find  convenient,  and,  after  manufactur* 
ing  an  additional  quantity  of  bricks,  should  make  a  new  mortgage 
including  such  additional  bricks,  such  agreement  on  his  part  would 
be  a  mere  executory  contract,  and  not  a  conveyance.  If  such  new 
mortgage  were  to  be  afterward  given,  its  validity  would  depend 
entirely  upon  the  circumstances  under  which  it  was  made,  and  the 
state  of  things  existing  at  that  time.  If  such  new  mortgage 
covered,  or  was  intended  to  secure,  any  thing  due  from  him  for 
advances  made  previous  to  its  date,  it  would  be  a  mortgage  to  secure 
a  preexisting  debt,  and  open  to  all  objections  which  could  be  taken 
to  it  on  that  ground  under  the  provisions  of  the  bankrupt  act  It 
would  make  no  difiference  that  the  new  mortgage  was  intended  as  a 
substitute  for  so  much  as  had  been  withdrawn  from  the  first  mort- 
gage, or  merely  to  keep  up  the  security,  if  the  jury  are  satisfied  that 
bricks  included  in  the  first  mortgage  had  been  sold  or  disposed  of 
with  the  express  or  implied  consent  of  the  mortgagees,  and  the  new 
mortgage  was  called  for  by  the  mortgagees  for  the  purpose  of  restor- 
ing the  value  of  their  security ;  and  it  would  also  make  no  differ- 
ence that  there  had  been  such  previous  agreement  about  keeping  up 
the  security  by  giving  such  new  mortgage.  If  the  sales  were  made 
with  the  mortgagees'  consent,  express  or  implied,  and  the  new  mort- 
gage was  given  by  Josselyn  in  order  to  get  permission  to  collect  any 
money  due  on  such  sales,  it  would  not  have  the  efiect  of  rendering 
the  new  mortgage  any  the  less  a  security  for  a  preexisting  debt." 

Thereupon  the  defendant  asked  the  judge  to  give  the  following 
additional  ruling:  **  But  if  the  new  mortgage  was  given  in  consid- 
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eration  that  the  mortgagees  would  releaae  all  daim  to  bricks  which 
had  been  bargained  and  deliyeied,  but  not  paid  for,  and  that  JoneLjn 
might  receiye  pay  for  them,  then  it  would  be  a  snbstitntion  of  one 
security  for  another.  If  the  jury  are  satisfied  upon  the  eridenoe 
that  the  mortgagees  did  not  intend  to  release  their  security  under 
the  mortgage  of  August  21,  until  they  received  new  security  there- 
for, and  the  new  security  was  giren  in  consideration  of  such  release, 
aud  the  new  security  was  intended  as  a  substitution  for  the  old,  it 
would  make  no  difference  that  the  bricks  had  been  remored,  sold 
and  delirered,  if  the  same  had  not  been  paid  for  before  the  making 
of  the  new  mortgage,  although  they  were  removed  with  their  knowl- 
edge and  without  any  objection  on  their  part; ''  which  ruling  the 
court  refused  to  give. 

The  defendant  IJpham  was  called  as  a  witness  in  his  own  behalf 
and  was  asked  the  following  question :  ^At  the  time  of  taking  the 
mortgage  in  question,  what  was  your  belief  as  to  Josselyn's  inten- 
tion in  making  the  mortgage  in  question,  and  also  what  was  your 
belief  as  to  his  solvency? ''  The  phuntifb  objected,  and  the  judge 
excluded  the  evidence. 

The  defendants  asked  to  have  the  following  questions  submitted 
to  the  jury:  **  Did  Upham  intend  to  release  his  clium  upon  bricks 
sold  and  unpaid  for  without  getting  other  security  for  the  same , 
and  did  Upham  release  his  claim  to  bricks  sold  and  unpaid  for,  and 
consent  that  Josselyn  should  perfect  a  title  to  the  same  in  the  ven- 
dee, and  receive  pay  for  the  same  in  consideration  of  giving  this 
mortgage  ?  **  The  judge  refused  to  submit  these  questions,  but  sub- 
mitted the  following :  ^^  Did  Josselyn,  between  August  21  and  Octo- 
ber 1,  sell  and  deliver  bricks  with  the  express  or  implied  permission 
and  consent  on  the  part  of  Upham  P  '^  to  which  the  jury  answered 
"Yes." 

The  judge  also  instructed  the  jury  as  follows:  ^^If  Howe  & 
Upham  knew,  or  had  reasonable  cause  to  believe,  that  Josselyn  was 
insolvent,  and  if  they,  with  that  knowledge,  took  nearly  all  his  prop- 
erty to  secure  themselves,  and,  at  the  same  time,  knew  that  the  law 
required  that  his  property  should  be  divided  equally  among  his 
creditors,  these  facts  would  go  far  toward  supporting  the  inference 
that  the;  had  reasonable  cause  to  believe  that  Josselyn  intended  • 
this  mortgage  as  a  preference.''  To  all  which  rulings  and  reftisali 
It)  rule  the  defendants  except 

Verdict  for  plaintiffs,  and  defendants  appealed. 
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0.  F.  Verry,  for  defendants  (appellants),  cited  Harris  y.  Bichette 
4  EL  ft  N.  1;  Hutton  v.  OruttweU,  1  EL  &  BL  16;  Stemm 
T.  Blanehard,  8  Cosh.  169;  Janes  y.  Howland,  8  Mete.  877,  386 ;  B» 
parte  Jordan,  9  id.  292 ;  Seaman  y.  8toughta%  8  Barb.  Oh.  344 ; 
Nary  y.  Merrill^  8  Allen,  461 ;  Metealf  y.  Munson,  10  id.  491 ; 
Kingman  y.  TirreiU,  11  id.  97,  §  6 ;  CkmrnanioeaUh  y.  Barry,  9  id. 
S76. 

P.  jBI  Aldrich,  for  plaintifEk 

Wblls,  J.  In  order  to  inyalidate  a  oonyeyanoe  of  property,  under 
the  bankrupt  law  of  the  United  States,  section  86,  on  the  ground  that 
it  was  made  as  a  preference  in  fraud  of  the  act,  it  is  requisite  that  it 
should  appear,  1st,  that  the  debtor  was  insolyent  at  the  time  of  the 
conyeyance,  or  that  he  made  it  in  contemplation  of  insolyency;  2d, 
that  he  did  it  with  a  view  to  giye  a  preference  to  a  creditor ;  3df 
that  the  party  taking  the  conyeyance,  or  to  be  benefited  by  it,  had, 
at  that  time,  reasonable  cause  to  belieye  him  to  be  insolyent; 
and  4th,  that  such  party  had  reasonable  cause  to  belieye  the  convey- 
ance to  be  made  in  fraud  of  the  provisions  of  the  act  The  first 
instruction  prayed  for  embraced  all  these  requisites,  and  was  given 
by  the  judge  at  the  trial 

The  defendants  might  have  been  entitled  to  the  second  instniction 
prayed  for,  if  it  had  been  supported  by  the  fiicts  of  the  case.  Sf evens 
y.  Blanchard,  3  Cush.  169.  But  it  did  not  appear  that  the  mortgage 
of  October  1  was  given  to  replace  any  other  security  then  given  tip; 
nor  that  the  property,  then  for  the  first  time  covered  by  mortgage, 
was  merely  substituted  for  other  property  which  was  at  the  same 
time  released  from  the  mortgage  of  August  21.  The  defendants 
attempted  to  maintain  the  petition  that,  although  certain  property 
covered  by  the  previous  mortgage  had  been  sold  and  delivered  by 
the  mortgagor,  yet  the  defendant  TTpham  had  not  released  it  from 
his  mortgage,  and  that  he  still  had  a  lien  upon  it,  or  upon  the 
unpaid  price  of  sale;  and  that  the  new  mortgage  was  given  in 
consideration  of  a  release  of  his  claim,  by  way  of  substitution  for 
security  thus  surrendered.  But  the  jury  found  upon  this  question, 
^specially  submitted  to  them,  that  the  sale  of  that  property  was  made 
^  with  the  express  or  implied  permission  and  consent  on  the  part  of 
Upbam/'  If  so,  his  lien  under  the  mortgage  of  August  21  was  gone^ 
and  the  mortgage  of  October  1  was  a  new  security,  and  not  a  mere 
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fiubatiiation  of  Becuritiee.  It  results  from  this  finding  of  the  jury  that 
the  defendants  were  not  prejudiced  by  the  refusal  of  this  prayer. 

The  third  instruction  prayed  for  includes  the  main  fietct  upon  which 
the  whole  case  depended,  to  wit,  the  intent  to  gire  a  preference.  By 
refusing  to  give  that  instruction,  in  the  form  in  which  it  was  pre- 
sented, the  court  did  not  intend,  and  could  not  foirly  be  understood, 
to  rule  to  the  contrary  of  the  proposition  it  contained.  The  presiding 
justice,  haying  already  instructed  the  jury  that  the  plaintiff  must 
show  an  intent  to  give  preference,  on  the  part  of  the  debtor,  might 
well  hare  regarded  a  repetition  of  the  proposition  in  another  form 
unnecessary. 

The  fourth  prayer  stands  in  the  same  position  as  the  third,  so  &r 
as  it  rests  upon  the  element  inserted  among  its  propositions,  that 
the  transaction  was  ^not  with  intent  to  prefer;"  and  in  the  same 
position  with  the  second,  so  fitr  as  it  rests  upon  the  proposition  that 
it  was  merely  ^'a  substitution  of  one  security  for  another  released 
and  given  up."  That  this  mortgage  ^' was  giren  in  the  usual  and 
ordinary  course  of  the  business  of  the  parties"  would  not  save  it,  if 
the  intent  to  prefer  existed ;  and  would  not  exclude  the  inference  of 
such  intent,  which  might  be  drawn  from  all  the  circumstances  under 
which  it  was  giren.  That  a  payment  or  transfer  of  the  property  was 
made  out  of  the  ordinary  course  of  business  of  the  party  making  it, 
is  sometimes  ground  for  inference  of  the  intent  to  prefer  or  to 
defraud.  We  would  not  think  that  the  mortgage  of  this  kiln  by  the 
debtor,  in  this  case,  gave  ground  for  any  inferences,  or  derived  any 
chalucter  from  the  usual  and  ordinary  course  of  the  business  of  the 
parties  which  the  instruction  asked  for. 

The  instruction  that  an  agreement  for  future  security  ''would  be 
a  mere  executory  contract,  and  not  a  conveyance,"  was  correct,  as 
well  as  that  the  validity  of  such  new  mortgage  ''would  depend 
entirely  upon  the  circumstances  under  which  it  was  made,  and  the 
state  of  things  existing  at  that  time."  BloSgeU  v.  Hildreth,  11 
Cush.  311;  Pains  v.  Whits,  11  Gray,  190;  Simpson  y.  Carlston,  1 
Allen,  109.  So,  also,  was  the  instruction  that,  if  the  new  mortgage 
covered,  or  was  intended  to  secure,  any  thing  due  for  advances  made 
previous  to  its  date,  it  would  be  a  mortgage  to  secure  a  pre-existing 
debt,  and  open  to  all  objections  which  could  be  taken  to  it  on  that 
ground.  The  fact  that  Uie  debtor  was  induced  to  give  such  security 
for  debts  previously  contracted,  by  the  hope  and  expectation  of 
thereby  obtaining  farther  credit  and  means  for  the  continued  prose- 
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ontdon  of  his  businesSy  does  not  make  it  any  the  less  a  preference; 
nor  does  it  rebut  the  inference,  otherwise  dedncible  from  the  facts^ 
that  it  was  intended  to  be  a  preference.  Denny  t,  DanOf  2  Gosh. 
160.  If  so  intended,  it  would  make  no  difference  that  it  was  the 
purpose  of  the  parties  merely  to  renew  or  make  up  the  security 
which  had  been  reduced  by  previous  sales  of  property  included  in 
the  earlier  mortgage ;  nor  that  it  was  done  in  fulfillment  of  preyions 
agreements  that  it  should  be  done.  An  agreement  to  give  security 
for  a  debt  due,  or  to  be  contracted,  imposes  no  higher  legal  obliga- 
tion upon  the  debtor  than  his  promise  of  payment,  inyolyed  in  the 
contracting  of  the  debt  And  his  fulfillment  of  the  one  is  equally 
open  to  objection  as  a  preference  as  is  his  fulfillment  of  the  other. 
The  instructions  were  correct  in  these  particulars. 

The  case  of  Janes  y.  Howland,  8  Mete  377,  relied  on  by  the  defend- 
antSy  turned  upon  the  question  whether  the  sales  which  it  was  sought 
to  avoid  were  made  '^  in  contemplation  of  bankruptcy/'  in  the  sense 
of  the  United  States  bankrupt  act  of  1841.  The  terms  of  that 
statute  were  held  to  require  that  the  intent  which  would  make  void 
a  sale  must  be  an  intent  to  give  a  preference  in  contemplation  of 
bankruptcy.  But  the  present  bankrupt  act  avoids  a  sale  made  with 
a  view  to  give  a  preference,  if  the  debtor  at  the  time  be  in  fact 
insolvent,  although  he  may  not  contemplate  bankruptcy.  Under 
this  statute,  we  think  the  phrase  ^^with  a  view  to  give  a  preference'' 
must  be  construed  somewhat  less  strictly,  so  as  to  include  an  in  cent 
to  give  one  creditor  any  advantage  over  others  in  respect  of  pay- 
ment or  security  of  his  debt 

The  instructions  prayed  for,  after  the  charge  had  been  made, 
present  the  same  questions  in  a  different  form.  The  position  of  the 
defendants  appears  to  be,  that,  if  the  debtor  was  influenced  to  give 
the  mortgage  by  some  other  consideration  or  inducement,  beyond 
and  aside  from  the  purpose  to  secure  an  existing  debt,  such  circum- 
stance will  repel  the  inference  that  he  intended  to  give  his  creditor 
a  preference.  But  this  is  directly  opposed  to  the  opinion  of  the 
court  as  given  in  Denny  v.  Dana,  before  referred  to.  Besides,  the 
assumption  contained  in  these  prayers,  that  the  new  mortgage  was 
given  in  consideration  of  the  release  of  a  claim,  under  the  prior 
mortgage,  upon  bricks  sold  and  removed,  but  not  paid  for,  is  shown 
by  the  special  finding  of  the  jury,  to  have  been  without  foundation ; 
and  thus  all  ground  of  exception  for  their  refusal  is  removed. 

The  evidence  of  Josselyn's  financial  condition  and  reputation  in 
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1866  was  competent  upon  the  question  of  his  solrenoy  or  insolyenqr 
a  year  later,  and  as  tending  to  show  what  means  the  defendants  aad 
to  know,  or  cause  to  belieye,  that  he  was  insolrent  in  October,  1367. 

If  the  mortgagee  had  reasonable  cause  to  belieTe  that  Josselyn 
was  insolvent,  it  is  immaterial  whether  he  did  in  fiiot  beUeve  it  or 
not  The  same  is  true  of  his  belief  as  to  Josselyn's  intention  in 
making  the  mortgage.  The  question  to  Upham,  as  to  his  actual 
belief  in  regard  to  those  particulars,  was  therefore  properly  excluded* 

It  is  contended  that  the  instructions  set  forth  in  the  last  clause 
of  the  bill  of  exceptions  are  obnoxious  to  the  olgection  of  being  in 
the  nature  of  a  charge  ^  with  respect  to  matters  of  fact^  But  we 
think  it  is  so  in  appearance  only,  and  not  in  substance  or  effect 
The  proposition  of  ^  reasonable  cause  to  belieye "  is  one  of  fiM^t,  to 
be  established  by  proof  and  found  by  the  jury.  In  order  to  render 
a  yerdict  for  the  plaintifl^  it  was  necessary  for  the  jury  to  find  that 
the  defendants  had  reasonable  cause  to  belieye  that  Josselyn  intended 
the  mortgage  as  a  preference.  His  intention  could  be  known  only 
by  inference  from  his  conduct  It  is  a  principle  of  law,  often  stated 
to  a  jury  by  the  court,  that  a  man  may  ordinarily  be  presumed  to 
intend  tiiat  which  is  the  natural  and  probable  consequence  of  his 
acts.  The  intent  to  prefer,  on  the  part  of  Josselyn,  might,  therefore^ 
be  properly  inferred  from  the  fact  of  preference.  It  was  competent 
for  the  jury  to  find  that  that  intent  was  so  plainly  inferable  from 
the  acts  of  Josselyn,  known  to  the  defendants,  as  to  amount  to 
reasonable  cause  to  belieye.  If  so,  they  might  properly  impute  to 
the  defendants  such  reasonable  cause  to  belieye  that  the  mortgage 
was  intended  by  Josselyn  as  a  perference  to  them.  We  do  not  per- 
oeiye  that  any  tiling  more  than  this  was  conyeyed  by  the  somewhat 
vague  terms  in  which  this  instruction  is  expressed. 

Bxceptiom  ovmrulftL 
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DtMarge  in  bankmpUif — prmioui  JudgmmiL 

1m  uk  Mtion  on  a  Judgment  obuined  in  New  Hampahire^  nller  the  defendnnt 
liad  been  e^J^^^lS^  *  bankrupt,  on  a  debt  pfOTable  in  bankrupUT',  *  oeitiA* 
eate  of  bia  subeequent  discharge  in  bankruptcy  is  no  bar  to  the  action  in 
Ma0flachtt0ette»  there  being  no  erldenoe  of  a  different  law  and  practice  la 
New  Hampehire. 

AcnoN  on  a  jndgment  reooTered  a^^ainst  flie  defendant  in  New 
nampshire.  The  judgment  was  obtained  in  October  81, 1867;  but 
previously,  September  10,  1867>  the  defendant  had  been  adjudged 
a  bankmpty  and  the  debt  on  which  said  judgment  was  reooTered 
then  existed  and  was  prorable  in  bankruptcj.  January  14^  1868^ 
the  defendant  obtained  his  discharge  in  bankruptcy  under  United 
States  statute  of  1867,  chapter  176 ;  and  the  certificate  thereof  was 
presented  as  a  defense  to  this  action.  The  judge  ruled  against  the 
defendant  and  gaye  judgment  for  the  plaintiff  whereupon  the  da* 
fbndant  appealed. 

L,  W.  PiercSf  for  defendant  (appeUant). 

0.  H.  Whitnejfy  for  pUdntilL 

QsAY,  J.  The  ruling  of  the  court  below  was  in  accordance  with 
a  series  of  decisions  of  this  courts  by  which  it  has  been  held  that  i( 
after  the  institution  of  proceedings  in  insolrency  or  bankruptcy, 
judgment  is  recoyered  upon  a  debt  proyable  under  those  proceed- 
ings, the  original  debt  is  merged  and  extinguished  in  the  judgment^ 
and  the  judgment  is  not  provable  against  the  estate  of  the  debtor 
nor  discharged  by  the  certificate ;  and  this  not  merely  because  such 
a  merger  takes  effect  by  the  rules  of  the  common  law;  but  because 
the  creditor,  by  taking  judgment,  and  so  changing  the  form  of  his 
debt,  and  securing  to  himself  the  benefit  of  conclusiye  and  perma- 
nent evidence  of  it,  and  an  extension  of  the  period  of  limitation  of 
an  action  thereon,  is  held,  on  his  part»  to  have  elected  to  look  to  the 
debtor  personally,  and  to  abandon  the  right  to  prove  against  his 
estate ;  and  the  debtor,  on  the  other  hand,  who  might  have  protected 
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himself  by  moying  the  court  in  which  the  action  was  pending 
for  a  continnance  in  order  to  afford  him  an  opportunity  to  obtain 
and  plead  a  certificate  of  discharge,  is  held,  by  omitting  to  make 
fuch  a  motion  before  judgment,  to  have  waived  the  right  to  set  up 
his  certificate  against  the  plaintiff's  claim ;  and  therefore  the  rights 
of  both  parties  must  be  goremed  by  the  judgment  which  the  one 
las  moved  for,  and  the  other  has  suffered,  to  be  rendered.  Sampson 
V.  Olarky  2  Gush.  173;  Woodbury  v.  PerkinSy  5  id.  86;  Wolcoti 
V.  Bodge,  15  Oray,  547. 

This  rule  was  established  when  the  continuance  of  the  action,  in 
order  to  enable  the  debtor  to  plead  his  certificate,  depended  only 
upon  the  practice  of  the  court  There  is  even  stronger  reason  for 
adhering  to  it  under  the  present  bankrupt  act  of  the  United  States, 
which  contains  an  express  provision  that '<  no  creditor  whose  debt 
is  provable  under  this  act  shall  be  allowed  to  prosecute  to  final 
judgment  any  suit  at  law  or  in  equity  therefor  against  the  bankrupt, 
until  the  question  of  the  debtor's  discharge  shall  have  been  deter- 
mined ;  and  any  such  suit  or  proceedings  shall,  upon  the  application 
of  the  bankrupt,  be  stayed  to  await  the  determination  of  the  court 
in  bankruptcy  on  the  question  of  the  discharge,"  except  in  two 
cases;  the  one  of  unreasonable  delay  on  the  part  of  the  bankrupt  in 
endeavoring  to  obtain  his  certificate ;  the  other,  of  the  plaintiff^s 
proceeding  to  judgment,  by  special  leave  of  court,  for  the  single 
purpose  of  ascertaining  the  amount  due,  which  may  be  proved  in 
bankruptcy,  in  which  last  case  no  execution  is  to  issue  on  the  judg- 
ment IT.  S.  Stat  1867,  ch.  176,  §  21.  Both  of  these  exceptions 
accord  with  the  practice  of  the  courts  of  this  State  in  cases  arising 
under  the  insolvent  law.  Barker  v.  Haskell^  9  Gush.  218, 222.  And 
the  last  of  them  is  analogous  to  one  which  has  long  existed  in  our 
statutes  concerning  the  settlement  of  insolvent  estates  of  deceased 
persons.  Stat  1784,  ch.  2;  Blossom  v.  Ooodwiny  1  Mass.  502; 
Hunt  V.  Whitney y  4  id.  620 ;  R  S.,  ch.  68,  §  19,  and  commissioner's 
note ;  Oen.  Stat,  ch.  99,  §  20. 

In  accordance  with  the  decisions  of  this  court,  it  has  been  held 
by  Judge  Shipma.n  in  the  district  court  of  the  United  States  for  the 
district  of  Gonnecticnt,  that  a  creditor,  by  taking  a  judgment  in 
common  form  after  the  commencement  of  bankniptcy  proceedings, 
loses  the  right  to  prove  in  bankmptcy.  In  re  WiUiamSy2  Bar.kr. 
Reg.  79.  And  we  have  been  referred  to  no  opposing  decision  of  the 
federal  courts. 
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Haggerty  v.  Amary,  7  Allen,  458,  cited  for  the  defendant^  was  an 
action  upon  a  judgment  recovered  in  the  courts  of  New  York,  after 
the  commencement  of  proceedings  in  bankruptcy,  under  the  bank 
mpt  act  of  1841,  which  contained  no  such  provision  as  that  of  the 
present  bankrupt  law,  above  quoted ;  and  the  defendant  was  allowed 
to  plead  his  certificate,  only  because  it  appeared  by  the  decisions  of 
the  New  York  courts  that  they  did  not  in  practice  delay  proceedings 
to  allow  the  defendant  to  plead  it,  and  therefore  consistently  held  a 
judgment  upon  the  original  debt  not  to  cut  off  his  right  to  plead  it 
atalL 

At  the  trial  of  the  present  case,  no  evidence  was  offered  that  the 
practice  or  the  decisions  in  New  Hampshire  upon  this  matter  dif- 
fered from  our  own ;  and  the  latest  case  in  the  highest  court  of  that 
State,  which  was  cited  at  the  argument,  shows  that  they  are  in  har 
mony  with  ours.    HMut0r  v.  Abbott,  11  Foster,  442. 

Exceptions  av0rrul$eL 


OuYiB,  appellant,  v.  Wobobstbb. 

MwUoipai  corporaUon^UabUUy  for  i/^wriet  flwm  negttgenoB  qf  oonrntUB, 

In  an  action  AgAlnst  a  dtj  to  recover  for  perBonal  injuries.  It  appeared  that  the 
plaintilTf  wliile  walking  acrooe  a  public  common  upon  a  footpath  which  had 
been  prepared  and  cared  for  bj  the  citj,  and  uBed  bj  the  public  for  more  than 
twentjjears,  fell  into  a  deep  excavation  made  bj  the  direction  of  the  dtj 
in  the  course  of  repairing  a  building  used  and  rented  bj  the  citj,  standing 
within  the  common.  The  excavation  was  carelesslj  left  unguarded  by  the 
servants  of  the  city  employed  in  the  work  of  repairing  the  building.  Seldt 
that  the  city  was  liable,  although  the  path  was  not  a  highway  by  the  law 
of  Massachusetts,  on  the  ground  that  the  city,  like  a  private  owner,  was 
liable  for  injuries  caused  by  the  negligence  of  its  servants,  to  a  person  com- 
ing on  grounds  under  its  control,  rightfully  and  by  an  implied  invitation  and 
license. 

AoTiON  in  tort  for  injuries  sustained  by  the  plaintiff  by  falling  into 
a  hole  in  a  path  near  the  city  hall  of  Worcester.  The  trial  was  begun 
in  the  superior  court,  before  Bockwell,  J.,  and  the  jury  found  for 
the  plaintiff.    The  defendants  alleged  exceptions,  and  a  new  trial 
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was  ordered,  the  attentdon  of  the  court  haying  been  directed  mainly 
to  the  question  whether  the  path  where  plaintiff  was  injured  was  a 
highway  under  general  statute,  chapter  43,  sections  82,  83,  deciding 
that  it  was  not  such  a  highway.  At  the  new  trial  before  Dbveks,  J«, 
the  following  fiEU^ts  were  brought  out  which  are  all  that  are  materiiil 
to  the  case: 

^It  appeared  in  evidence,  that,  in  May,  1866,  a  joint  special  com- 
mittee of  the  city  council  of  Worcester  was  authorized,  by  vote  of 
the  city  council,  to  cause  certain  alterations  and  improyements  to 
be  made  in  the  dty  halL  While  these  were  in  progress,  in  July, 
1866,  it  was  yoted  by  the  city  council  Hhat  the  joint  special  com* 
mittee  on  the  alteration  of  the  city  hall  building  be  authorized  to 
make  the  necessary  and  proper  arrangements  for  heating,  lighting 
and  furnishing  the  rooms  in  the  dty  hall  building,  and  that  the 
expense  be  charged  to  the  appropriation  for  contingent  expenses.' 
The  committee  decided  to  heat  the  building  by  steam,  and  to  locate 
the  boiler  under  ground,  just  beyond  the  southerly  side  of  the  hall, 
in  the  common,  and  underneath  one  of  the  walks  thereon  (which 
the  plaintiff  offered  evidence  tending  to  show  had  been  used  by 
the  jiublic  for  a  walk  for  more  than  twenty  years),  and  employed  a 
mechanic  to  do,  by  the  day,  the  work  necessary  for  placing  the  boiler. 
In  the  performance  of  this  work,  the  excavation  into  which  the 
plaintiff  fell  was  dug  for  the  purpose  of  placing  the  boiler,  and  sub- 
sequently it  was  placed  there,  and  the  city  hall  building  has  since 
been  warmed  by  the  steam  fhrnished  by  it  The  mechanic  and  his 
men  were  paid  for  this  work  by  the  city  treasurer  by  the  day.  The 
excavation  was  about  eight  feet  deep,  extended  southerly  about  fif- 
teen feet  flrom  the  ceUar  proper  of  the  city  hall,  and  about  forty  feet 
bom  east  to  west.  There  was  evidence  tending  to  show  that  the 
easterly  end  of  this  excavation,  at  the  time  the  plaintiff  received  her 
injuries,  was  carelessly  left  unguarded,  and  that,  while  she  was  walk- 
ing on  said  walk  and  using  due  care,  she  fell  into  the  same  and  was 
injured. 

''The  common  has  been  used,  for  a  time  to  which  the  memory  of 
man  runneth  not  to  the  contrary,  by  the  inhabitants  of  the  town, 
for  purposes  of  air,  recreation,  walks,  and  passing  flrom  one  sec- 
tion of  the  town  to  another ;  and  upon  it  walks,  of  which  said  paved 
walk  was  one,  have  been  laid  out  and  graded  flrom  time  to  time^ 
which  have  always  been  prepared  and  cared  for  by  the  town  and 
dty.    The  city  hall  was  erected  by  vote  of  the  town  in  1824 
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^  In  1852  a  space  around  the  city  hall,  including  the  place  of 
excavation,  was  paved  with  brick  by  the  superintendent  of  streets  of 
the  dty,  and  the  expense  thereof  was  paid  firom  the  city  treasury. 
VariouB  traveled  walks  across  the  common  led  to  this  paved  walk, 
firom  one  of  which  the  plaintiff  came  upon  it  at  the  time  of  the 
injr  ry.  Foot  passengers  were  accustomed  to  pass  and  repass  over 
this  paved  walk,  and  over  the  graveled  paths  aforesaid  to  and  firom 
Main  street  and  other  streets. 

^  Before  the  city  hall  was  repaired  and  improved  as  aforesaid,  the 
city  had  leased  a  part  of  the  basement  for  market&  At  the  time  of 
the  injury,  the  building,  being  under  repair,  was  not  occupied  for 
any  purpose.  But  ever  since  the  repairs  were  completed  the  entire 
building  has  been  used  for  dty  offices,  and  meetings  of  the  dty  gov- 
ernment, and  ward-rooms,  excepting  that  the  munidpal  court  and 
police  court  for  the  city  have  occupied  a  part  of  the  second  story,  for 
which  the  ciiy  receives  rent  firom  the  county;  and  the  entire  base* 
ment  is  used  for  a  lock-up  and  for  police  offices  for  the  diy  police^ 
which  said  rooms  were  prepared  for  these  purposes  at  the  time  of 
the  repairs  aforesaid.  All  of  said  repairs  and  alterations,  including 
the  placing  the  boiler  in  the  excavation,  were  paid  for  by  the  city, 
and  were  done  under  the  special  superintendence  and  direction  of 
Ihe  committee  chosen  for  that  purpose  as  aforesaid. 

^  Upon  these  facts,  the  judge  ruled  that  the  plaintiff  could  not 
maintain  an  action  against  the  city,  instructed  the  jury  to  return  a 
verdict  for  the  defendants,  and  reported  the  case,  the  verdict  to 
stand,  or  to  be  set  aside  and  a  new  trial  ordered,  as  the  supreme 
judicial  court  should  determine.'' 

Q.  F,  Verry,  for  plaintiff  (i^pellant). 

W.  W.  Stee^  for  defendants. 


OsAT,  J.  The  distinction  is  well  established  between  the  respon* 
Abilities  of  towns  and  dties  for  acts  done  in  their  public  capadty, 
m  the  discharge  of  duties  imposed  upon  them  by  the  legislature  for 
the  publio  benefit,  and  for  acts  done  in  what  may  be  called  their 
private  character,  in  the  management  of  property  or  rights  volun- 
tarily held  by  them  for  their  own  immediate  profit  or  advantage  as 
a  corporation,  although  inuring,  of  course,  ultimately  to  the  benefit 
of  the  public. 
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To  render  municipal  corporations  liable  to  private  actions  for 
omission  or  n^lect  to  perform  a  corporate  duty  imposed  by  general 
law  on  all  towns  and  cities  alike,  and  from  the  performance  of 
which  they  derive  no  compensation  or  benefit  in  their  corporate 
capacity,  an  express  statute  is  doubtless  necessary.  Such  is  the  well- 
«3taed  rule  in  actions  against  towns  or  cities  for  defects  in  high- 
ways. 5  Edw.  lY ;  2,  pL  24 ;  Biddle  v.  Proprietors  of  Locks  and 
CanalSy  7  Mass.  169, 187 ;  Mower  y.  Leicester,  9  id.  247 ;  Holman  v. 
Townsendy  13  Mete.  297 ;  Brady  v.  Lowell,  3  Gush.  121 ;  Providence 
V.  Olapp,  17  How.  161, 167.  The  same  rule  has  been  held  to  govern 
an  action  against  a  town  by  a  legal  voter  therein,  for  an  injury  suf- 
fered while  attending  a  town  meeting,  from  the  want  of  repair  in 
the  town-house  erected  and  maintained  by  the  town  for  municipal 
purposes  only ;  or  by  a  child,  attending  a  public  school,  for  an 
injury  sufTered  from  falling  into  a  dangerous  excavation  in  the 
school-house  yard,  the  existence  of  which  was  known  to  the  town, 
and  which  had  been  dug  by  order  of  the  selectmen  io  obtain  gravel 
for  the  repair  of  the  highways  of  the  town,  and  to  make  a  regular 
slope  from  the  nearest  highway  to  the  school-housi!.  Eastman  v. 
Meredith,  36  N.  H.  284;  Bigeiow  v.  Randolph,  14  Gray  541. 

But  this  rule  does  not  exempt  towns  and  cities  fix)m  the  liability 
to  which  other  corporations  are  subject,  for  negligence  in  map^ng 
or  dealing  with  property  or  rights  held  by  them  for  their  ovm  ad- 
vantage or  emolument  Thus,  where  a  special  character,  accepted 
by  a  city  or  town,  or  granted  at  its  request,  requires  it  to  'construct 
public  works,  and  enables  it  to  assess  the  expense  thereof  upon 
those  immediately  benefited  thereby,  or  to  derive  benefit  in  its  own 
corporate  capacity  from  the  use  thereof  by  way  of  tolls  or  other- 
wise, the  city  or  town  is  liable,  as  any  other  corporation  would  be, 
for  any  injury  done  to  any  person  in  the  neglige  nt  exercise  of  the 
powers  so  conferred.  Henley  v.  Lyme,  5  Bing.  91 ;  S.  0.,  3  B.  &  Ad. 
77 ;  1  Scott,  29 ;  1  Bing.  (N.  0.)  222 ;  2  01.  &  Fin.  331 ;  8  Bligh  (N. 
8.)  690 ;  Weet  v.  BrocJcport,  16  K  Y.  161,  note ;  Weightman  v. 
Washington,  1  Black,  39 ;  Nebraska  City  v.  Campbell,  2  id.  590 ; 
Pebley,  G.  J.,  in  Eastman  v.  Meredith,  36  N.  H.  289, 294 ;  Met- 
OALF,  J.,  in  Bigelaw  v.  Randolph,  14  Oray,  543 ;  Child  v.  Boston,  4 
Allen,  41,  51. 

So  where  a  municipal  corporation  holds  or  deals  w;th  property  as 
its  own,  not  for  the  direct  and  immediate  use  of  the  public,  but  for 
its  OWE  benefit,  by  receiving  rents  or  otherwise,  in  the  same  way  a^ 
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a  private  owner  might,  it  is  liable  to  the  same  extent  as  he  would 
be,  for  the  negligent  management  thereof  to  the  injury  of  otbera 
In  Thayer  v.  Boston^  19  Pick.  511,  it  was  held  that  a  city  was  liable 
for  the  acts  of  its  agents,  previously  authorized  or  afterward  rati- 
fied by  the  city,  in  obstructing  a  highway  to  the  special  and  peculiar 
injury  of  an  individual,  by  erecting  buildings  under  a  claim  of  title 
in  the  fee  of  the  land,  for  which  the  city  received  rent  In  Anthony 
V.  Adams,  1  Mete.  284,  cited  for  the  defendant,  the  town  was  held 
not  liable,  solely  because  the  act  which  occasioned  the  injury  was 
one  which  the  town  had  not  authorized,  and  was  not  required  by 
law  to  do.  In  Bailey  v.  New  York,  3  Hill,  531,  Chief  Justice  Nel- 
son clearly  stated  the  distinction  between  acts  done  by  a  city  or 
town  as  a  municipal  or  public  body,  exclusively  for  public  purposes, 
and  those  done  for  its  own  private  advantage  or  emolument ;  and 
assumed,  as  unquestionable,  that  '^  municipal  corporations,  in  their 
private  character  as  owners  and  occupiers  of  lands  and  houses,  are 
regarded  in  the  same  light  as  individual  owners  and  occupiers  and 
dealt  with  accordingly."  In  Pittsburgh  v.  Orier,  2S  Penn.  St  54,  a 
city  was  held  liable  to  a  private  action  for  an  injury  suffered  by  an 
individual  by  reason  of  a  defect  in  a  wharf,  of  which  the  city  had 
the  exclusive  control,  and  for  the  use  of  which  it  received  whaorfage. 
In  Eastman  v.  Meredith,  36  N.  H.  295,  296,  Chief  Justice  Peblet 
said:  ^'  Towns  and  other  municipal  corporations,  including  counties 
in  this  State,  have  power,  for  certain  purposes,  to  hold  and  manage 
property,  real  and  personal ;  and  for  private  injuries,  caused  by  the 
improper  management  of  their  property,  as  such,  they  have  been 
held  to  the  general  liability  of  private  corporations  and  natural 
persons  that  own  and  manage  the  same  kind  of  property."  ^'  So 
far  as  they  are  the  owners  and  managers  of  property,  there  would 
seem  to  be  no  sound  reason  for  exempting  them  from  the  general 
maxim  which  requires  an  individual  so  to  use  his  own  that  he  shall 
not  injure  that  which  belongs  to  another."  And  in  Mersey  Docks 
Trustees  v.  Gibis,  11  H.  L.  C.  687 ;  S.  C,  Law  Rep.,  1  H.  L.  93 ;  the 
house  of  lords,  upon  an  elaborate  revision  of  the  English  cases, 
held  that  the  trustees  of  the  docks  at  Liverpool,  incorporated  by 
act  of  parliament  for  the  purpose  of  making  and  maintaining  docks 
and  warehouses  for  the  use  of  the  public,  with  authority  to  receive 
rates  for  such  use,  which  were  to  be  applied  exclusively  to  the 
maintenance  of  the  docks  and  warehouses  and  the  payment  of  the 
debt  incurred  in  their  construction,  were  liable  to  an  action  by  an 
Vol.  IIL  — 62 
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indiyidual  for  an  injniy  to  his  vessel  in  entering  one  of  the  docki^ 
by  striking  upon  a  bank  of  mud  which  their  servants  and  agentt 
had  negligently  sufTered  to  accnmnlate  at  and  about  the  entranoe^ 
In  the  case  at  bar  it  appears  fix)m  the  report  of  the  learned  judge, 
who  presided  at  the  second  trial,  that  the  eyidenoe.  tended  to  show 
that  the  plaintiff,  while  walking,  using  due  care,  upon  a  footpath 
which  had  been  used  by  the  public  for  more  than  twenty  years,  and 
had  been  laid  out  and  graded  from  time  to  time  and  prepared  and 
cared  for  by  the  town  and  city  of  Worcester,  and  was  within  the 
public  common  which  had  been  used  by  the  inhabitants  of  the  town 
for  a  much  longer  period,  fell  into  a  deep  excavation,  made  by  direc- 
tion of  a  joint  committee  of  the  city  council,  under  the  authority 
and  at  the  expense  of  the  city,  in  the  course  of  repairing  and  improv- 
ing a  building  standing  within  the  common,  used  by  the  dty  prin- 
cipally for  municipal  purposes,  but  a  substantial  portion  of  which, 
both  before  and  after  the  time  of  the  accident,  the  city  leased,  and 
received  rent  for,  either  from  private  persons  or  ftt)m  the  county, 
and  which  was  therefore  held  and  used  by  the  city,  not  for  munici- 
pal purposes  exclusively,  but  in  considerable  part  as  a  source  of  rev* 
enue ;  and  that  this  excavation  was  within  a  few  feet  of  the  build- 
ing, and  was  carelessly  left  unguarded*  If^  in  the  course  of  repair- 
ing this  building,  the  servants  and  agents  of  the  city,  acting  by  its 
authority,  negligently  suffered  the  adjoining  land  within  its  control 
to  be  in  a  dangerous  condition,  without  proper  notice  to  persons 
exposed  to  the  danger,  coming  there  rightfully  under  an  implied 
invitation  and  license,  and  using  due  care,  the  city  was  responsible, 
as  any  private  owner  would  be,  for  an  injury  sustained  by  such  a 
person  by  reason  of  such  negligence ;  and  it  is  immaterial  whether 
the  title  in  the  land  was  or  was  not  in  the  defendant  Carleian  v. 
Franconia  Iron  d  Steel  Co^  99  Mass.  216.  The  case  should  thera* 
fore  have  been  submitted  to  the  jury. 

New  trial  ordered. 
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SpooKEBy  appellant,  t.  HoLma. 

(IttMaM-nt.) 

Oiirtain  eonpoiui  of  Unltod  States  bonds,  belongliig  to  8.,  bad  beoa  stolen  fnm 
bim,  and  delivered  hj  one  wbo  reoelTed  tbem  framtbe  tbief  to  H.,  and  bj 
blm,  acting  aa  agent  and  in  good  f aitb  witbout  grosa  negligence,  sold  and 
turned  into  mono j  wbich  be  paid  to  tbe  person  from  wbom  be  leceiTed  tbem. 
HMf  tbat  H.  was  not  liable  to  8.  for  tbeir  conTersIon. 

AcnoK  in  tort  to  leooyer  the  value  of  oertain  conpons  of  United 
States  bonds  bearing  intwest  and  payable  to  bearer  in  gold*  The 
conpons  were  alleged  to  have  been  converted  to  the  defendant's  nse. 

The  beta  in  the  case  appear  in  the  opinion. 

P.  Simmonsj  for  plaintiff  (appellant). 

L.  W.  HbweSf  for  defendant 

0&AT|  J.  This  is  an  action  of  tort,  in  tiie  nature  of  trover^  for 
certain  coupons  of  United  States  bonds,  alleged  in  the  declaration 
to  be  the  property  of  the  plaintiff  and  to  have  been  converted  by  the 
defendant  to  his  own  use.  The  undisputed  evidence  at  the  trial 
showed  that  the  bonds  had  belonged  to  the  plaintiff,  and  had  been 
stolen  firom  him,  and  delivered  by  one  who  received  them  firom  the 
thief  to  the  defendant,  and  by  him  sold  and  turned  into  money, 
which  he  is  admitted  to  have  paid  over  to  his  principal  But  the 
jury  have  found  that  in  so  doing  the  defendant  acted  only  as  agent  of 
the  person  from  whom  he  received  l;hem,  and  did  not  know,  and  was 
not  guilty  of  gross  negligence  in  not  knowing,  that  that  person  had 
come  dishonestly  by  them.  It  does  not  appear  that  the  plaintiff  ever 
demanded  of  the  defendant  either  the  coupons  or  their  proceeds,  or 
that  the  defendant  personally  derived  any  benefit  from  his  acts. 
The  principal  question  in  the  case  is,  whether,  under  these  circum- 
stances, he  is  liable  in  this  action.  This  is  an  important  question, 
and  has  received  great  consideration  from  the  court. 

An  action  of  tort  for  the  conversion  of  personal  property,  under 
our  present  system  of  pleading,  requires  such  evidence  to  support  it 
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as  would  have  proved  a  oonversion  in  an  action  of  trover  at  com* 
mon  law ;  and  cannot  be  maintained  without  proof  that  the  defen- 
dant either  did  some  positive  wrongful  act  with  the  intention  to 
appropriate  the  property  to  himself  or  to  deprive  the  rightful  owner 
of  it,  or  destroyed  the  property.  Fouldes  v.  WiUoughby,  8  M.  &  W* 
540;  ffeald  v.  Carey,  11  G.  B.  977 ;  Oen.  St&,  ch.  129,  §  81 ;  Bobin- 
son  V.  Austin,  2  Oray,  564;  Loring  v.  Mulcaky,  3  Allen,  575 ;  Par* 
km'  V.  Lombard,  100  Mass.  405.  In  the  last  case,  Mr.  Justice  Hoab 
says,  that  if  a  bailee,  being  intrusted  with  the  possession  merely, 
transfers  the  possession  according  to  the  directions  of  the  person 
from  whom  he  received  it,  without  notice  of  any  better  title,  and 
without  undertaking  to  convey  any  title,  this  does  not  appear  to 
have  been  held  any  evidence  of  a  oonversion ;  and  cites  Strickland  v. 
Barrett,  20  Pick.  415,  and  Leonard  v.  Tidd,  3  Mete  6.  So  where  chat- 
tels were  delivered  by  the  owner  to  a  bailee,  with  the  right  to  pur- 
chase them  by  paying  a  certain  price,  so  that  he  had  the  actual  legal 
and  rightful  possession,  although  he  had  not  performed  the  con- 
dition on  which  he  was  to  have  the  absolute  title,  and  he  sold  them 
to  a  third  person,  who  resold  them  before  any  demand  made  upon 
him  and  without  notice  of  the  agreement  between  his  vendor  and 
the  original  owner,  he  was  held  not  to  be  liable  to  the  latter  in  tro- 
ver.  Vincent  v.  Cornell,  13  Pick.  294 ;  see,  also,  Day  v.  Bassett,  ante^ 
445.  And  trover  will  not  lie  against  a  servant  for  taking  goods  by 
his  master's  command  and  for  his  master's  use,  when  the  command 
is  not  to  do  an  apparent  wrong,  and  the  servant's  possession  is  law- 
ful   BuL  N.  P.  47 ;  PotoeU  v.  Hoyland,  6  Exch.  67. 

In  the  case  of  a  sale  of  goods,  indeed,  the  purchaser  is  bound  to 
look  to  his  title,  and,  if  he  obtains  them  from  one  who  is  not  the 
lawftil  owner  or  his  authorized  agent,  cannot  hold  them  against  hinu 
2  Kent's  Com.  (6th  ed.)  324.  If  the  goods  have  been  stolen,  the  prop- 
erty does  not  pass  by  delivery,  and  a  person  Ti^o  derives  his  title 
firom  the  thief  gains  no  rights  as  against  the  lawful  owner,  and  if  he 
either  refuses  upon  demand  to  deliver  them  up,  or  sells  them  and 
turns  them  into  money,  or  otherwise  converts  them  to  his  own  use, 
he  is  liable  to  the  lawful  owner  in  trover.  Dame  v.  Baldwin,  8 
Mass.  518;  Heckel  v.  Lurvey,  101  id.  344.  Upon  this  principle, 
it  is  held  that  an  auctioneer,  who  receives  and  sells  stolen  goods,  not 
knotving  nor  having  reason  to  believe  that  they  were  stolen,  or  a 
person  who  in  good  faith  buys  a  stolen  horse,  and  afterward  exer- 
cises dominion  over  him  by  letting  him  to  a  third  person,  is  liable 
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to  the  rightfnl  owner  in  trover,  without  a  previous  demand.  Hoff- 
man V.  CaraWf  22  Wend.  285 ;  Coles  v.  Clark,  3  Guflh.  399 ;  Oilmore 
y.  Newton,  9  Allen,  171.  Yet  even  in  the  case  of  stolen  goods,  a 
mere  naked  bailee,  who  does  not  act,  and  has  no  intent,  to  convert 
them  into  his  own  use,  or  withhold  them  from  the  owner,  and, 
i^fore  any  demand  made  upon  him,  delivers  them  back  to  the  per- 
son from  whom  he  received  them,  is  not  guilty  of  a  conversion, 
although  he  knew  that  they  were  stolen.  Loring  v.  Mulcahy,  3 
Allen,  575. 

But  in  the  opinion  of  a  majority  of  the  court,  the  coupons  in  ques- 
tion do  not  stand  upon  the  same  ground  as  chattels.  They  were 
negotiable  promises  for  the  payment  of  money,  issued  by  the  govern- 
ment, payable  to  bearer  and  transferable  by  mere  delivery,  without 
assignment  or  indorsement.  They  are,  therefore,  not  to  be  con- 
sidered as  goods,  but  as  representatives  6f  money,  and  subject  to  the 
same  rules  as  bank  bills  or  other  negotiable  instruments  payable  in 
money  to  bearer.  Wookey  v.  Pofe,  4  B.  &  Aid.  1 ;  Orogier  v.  Mie- 
ville,  4  D.  &  E.  641 ;  S.  G.,  3  B.  &  G.  45 ;  CommonweaUh  v.  Emigrant 
Industrial  Savings  Bank,  98  Mass.  12.  The  rule  of  caveat  emptor 
does  not  apply  to  them.  It  is  now  well  settled  that  the  bearer  of  a 
bank  bill  which  has  been  stolen  from  the  bank  may  recover  the 
amount  from  the  bank  unless  it  is  proved  that  he  did  not  take  it  in 
good  faith  and  for  valuable  consideration,  and  that  his  knowledge 
of  suspicious  circumstances  is  immaterial,  unless  amounting  to 
proof  of  want  of  good  faith.  Worcester  Co.  Bank  v.  Dorchester  and 
Milton  Bank,  10  Gush.  488 ;  Wger  v.  Dorchester  and  Milton  Bank,  11 
id.  51 ;  Rapliael  v.  Bank  of  England,  17  G.  B.  161.  And,  accord- 
mg  to  the  great  weight  of  authority,  the  same  rule  applies  to  bills 
of  exchange  or  promissory  notes  payable  to  bearer.  Goodman  v. 
Simonds,  20  How.  343. 

The  jury  have  found  that  the  defendant  took  these  coupons  in 
good  faith,  without  gross  negligence,  and  as  agent  of  his  employer. 
He  thus  acquired  a  lawful  possession  of  them,  which  was  no  evi- 
dence of  a  conversion.  He  then,  before  any  demand  or  notice  from 
the  rightful  owner,  transferred  them  by  delivery,  and  exchanged 
them  for  money,  the  amount  of  which  he  paid  over  to  his  employer. 
This  case  does  not  present  the  question  whether  the  defendant  could 
have  been  held  liable  to  the  rightful  owner  for  the  coupons  or  the 
proceeds  while  in  his  own  hands,  nor  whether  he  could  be  held  to 
have  paid  value  for  them.    The  single  question  is,  whether  he  has 
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been  goilt j  of  a  wrongfdl  conversion,  and,  considering  the  nature  of 
the  instramentfl^  and  the  fact  that  the  defendant  was  acting  in  good 
fiuth,  without  gross  negligence,  as  agent  only,  without  himself 
receiving  any  benefit  from  the  transaction,  a  minority  of  the  court  is 
of  opinion  that  neither  taking  the  coupons  by  delivery,  transferring 
them  by  delivery,  nor  paying  over  the  proceeds  to  his  employer,  con- 
stituted a  conversion  for  which  he  can  be  held  liable  in  an  action  of 
tort  in  the  nature  of  trover.  Addison  on  Torts  (3d  ed.),  317.  The 
instructions  to  the  jury  were  therefore  quite  &vorable  enough  to 
the  plaintiff.    • 

The  letter  admitted  against  the  objection  of  the  plaintiff  was 
competent  evidence  of  the  manner  in  which,  and  the  circumstances 
under  which,  the  defendant  received  the  coupons,  although  it  did 
Dot  of  itself  prove  that  it  was  written  by  his  employer. 

Excepttom  OMrmUL 


Tkaitov  t.  Haww. 

(]aillaM.ML) 
Iked  ifJ^reeJUM  to  tak«  tgmi  inftiimt, 

A  deed  of  land,  redtliig  a  peeoniaiy  oorndderatlon  and  to  take  eflbd  after  the 
decease  of  the  gnakXor,  upon  condition  of  certain  lervicefl  to  be  rendered 
him,  maj  be  maintained  aa  a  covenant  to  stand  seised  to  the  grantee's  use, 
notwithstanding  the  absence  of  the  relation  of  blood  or  marriage  between 
the  grantor  and  grantee. 

AonoK  in  ejectment  The  demandant  of  the  premises  claimed 
title  by  virtue  of  a  deed  dated  August  10, 1861.  By  this  deed  Sam- 
uel Hawes,  "  in  consideration  of  $650,''  conveyed  to  the  demandant, 
her  heirs  and  assigns,  the  premises  in  question  habendum  to  her  and 
her  heirs  and  assigns  forever,  ^  after  my  decease,  upon  condition 
that  she  continues  to  keep  my  house  and  take  care  of  me  during  my 
natural  life,  or  her  own  natural  life,  if  she  dies  first"  The  deed 
contained  the  usual  covenants  of  a  deed  of  warranty,  in  the  common 
form.    There  was  no  relation  of  blood  or  marriage  between  the  par 
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ties  to  the  deed.  The  grantor  died  January  14, 1864 ;  and  this  suit 
was  dommenced  April  27, 1868,  against  one  of  the  heirs,  who  was 
the  tenant  of  the  premises,  ckiming  title  to  one  undivided  fourth. 
At  the  trial  the  tenant  insisted  that  the  deed  was  invalid  as  convey- 
ing a  freehold  to  commenoe  infuturo,  and  that  it  could  not  be  sus- 
tained as  a  covenant  to  stand  seized  to  demandant's  use  for  want  of 
a  consideration  of  blood  or  marriage ;  but  the  judge  did  not  so  rule. 
The  demandant  proceeded  to  show  that  the  $650  recited  in  the  deed 
was  an  actual  debt  which  she  released  to  the  grantor  at  the  time  the 
deed  was  executed  and  delivered ;  and  that  the  premises  were  not 
worth,  at  the  date  of  the  deed,  more  than  that  sum.  The  tenant 
proceeded  to  show  that  the  services  to  be  performed  in  the  future 
^  were  the  only  consideration  for  the  deed.  The  demandant  was 
allowed,  under  objection,  to  testify  as  a  witness  generally  in  his  own 
behalf    Verdict  for  the  demandant^  and  the  tenant  appealed. 

W.  Oolbum^  for  tenant  (appellant). 

E.  Ames,  for  demandant 

Wells,  J.  The  demandant  is  grantee  m  a  deed  of  waiianty  in 
the  common  form,  which  recites  a  pecuniary  consideration  paid^ 
habendum  to  the  grantee,  her  heirs  and  assigns  forever,  after  the 
decease  of  the  grantor,  upon  condition  of  certain  services  to  be  ren* 
dered  to  him.  There  was  no  relation  of  blood  or  marriage  between 
the  grantor  and  grantee.  The  grantor  has  since  died,  and  the  suit 
is  against  one  of  his  heirs.  The  tenant  insists  that  the  deed  is 
invalid  as  conveying  a  freehold  to  commence  in  futuro,  and  that  it 
cannot  be  sustained  as  a  covenant  to  stand  seixed,  for  want  of  a  con- 
sideration of  blood  or  marriage. 

This  ix>sition  of  the  tenant  we  understand  to  be  in  accordance 
with  the  law  of  England.  It  has  always  been  held  that  a  feofflnent, 
or  other  conveyance  deriving  its  operation  from  the  common  law, 
cannot  be  made  to  take  efTect  in  future.  The  same  rule  is  applied 
in  England  to  a  '^  bargain  and  sale,''  which  derives  its  operation 
from  the  statute  of  uses.  Stat  27  Hen.  VIII,  ch.  10.  Although  the 
owner  of  a  remainder,  or  future  interest  in  lands,  may  convey  his 
interest  by  bargain  and  sale ;  yet  the  sale  of  a  future  interest,  by 
one  having  the  present  legal  estate,  requires  either  that  he  should 
in  the  mean  time  hold  that  legal  estate  to  support  the  future  use ; 
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which  ifl,  by  oonstrnction,  a  covenant  to  stand  seized ;  or  else  that 
the  baxgainee  should  hold  the  estate  fbr  the  use  of  the  bargainor 
until  the  time  arrive  for  his  own  interest  to  take  effect ;  which  wonld 
be  a  use  limited  upon  a  use,  and  not  sustainable  under  the  rule  in 
respect  to  the  limitation  of  uses.  A  bargain  and  sale  is  construed 
to  imply  the  present  transfer  of  the  bargainor's  interest,  and  not  the 
limitation  of  a  future  interest  out  of  his  estate. 

It  has  also  been  uniformly  held  in  England,  ever  since  the  statute 
of  uses  was  passed,  or  rather  since  the  statute  of  enrollments  (Stat 
27.  Hen.  VIII,  ch.  16),  that  a  covenant  to  stand  seized  can  be  sus- 
tained only  by  a  consideration  of  blood  or  marriage. 

In  this  country  there  is  much  confusion  and  uncertainty  in  the 
law  upon  this  subject,  whether  sought  in  the  announcements  of 
judicial  opinion  or  in.  the  discussions  of  text-writers.  The  doctrine 
that  a  bargain  and  sale,  as  well  as  a  common-law  conveyance,  is 
invalid  to  create  a  future  interest  in  lands  of  the  grantor,  has  been 
recognized  and  repeatedly  declared  tD  be  the  law  in  Massachusetts. 
WaUia  v.  Wallis,  4  Masd.  136 ;  Pray  v.  Pierce,  7  id.  381 ;  WeUh  v. 
Fostery  12  id.  93 ;  Parker  v.  Nichols,  7  Pick.  Ill ;  Oale  v.  Cohum, 
18  id.  397;  Brewer  v.  Hardy ,  22  id.  376;  also,  in  Maine,  Emery  v. 
Chase,  5  Greenlf.  232 ;  Marden  v.  Chase,  32  Me.  329.  In  several 
of  the  cases  above  cited,  as  well  as  in  Miller  v.  Ooodwin,  8  Oray,  542, 
the  court  may  be  said  to  have  impliedly  recognized  the  doctrine 
that  a  covenant  to  stand  seized  requires  a  consideration  of  blood  or 
marriage,  by  looking  to  the  existence  of  such  a  fact  in  the  case  for 
the  support  of  the  deed,  notwithstanding  the  recital  of  a  pecuniary 
consideration  in  the  deed  itself.  But  we  are  not  aware  that  the 
court  has  ever  declared  such  a  consideration  to  be  necessary.  In 
Parker  v.  Nichols,  7  Pick.  Ill,  Mr.  Justice  Putnam,  after  pointing 
out  the  existence  of  the  relation,  remarks :  ^'  So  that,  if  it  were  nec- 
essary in  this  Stat<e,  as  it  seems  to  be  in  England,  to  prove  a  consid- 
eration of  blood  or  marriage  to  support  a  covenant  to  stand  seized 
to  uses,  it  might  be  presumed.^  This  sentence  is  also  quoted  by 
Chief  Justice  Shaw  in  the  case  of  Oale  v.  Coburn,  18  Pick.  397, 402. 

In  New  York,  the  doctrine  that  a  deed  of  bargain  and  sale  cannot 
be  made  to  take  effect  in  future,  is  regarded  by  Mr.  Justice  Lewis, 
in  Jackson  v.  Dunshagh,  1  John&  Ga&  91,  as  resulting  only  from  the 
English  statute  of  enrollments,  and  therefore  not  to  prevail  in  that 
State.  This  opinion  is  approved  in  Jackson  v.  Swart,  20  Johns.  85, 
though  in  neither  case  was  it  essential  to  the  judgment    It  is  dis- 


OCTOBER  TERM,  1869.  497 


Trafton  ▼.  Hawee. 


tinctly  announced,  howeyer,  in  Jackson  v.  McKenny^  3  Wend.  233, 
and  in  Rogers  v.  EagU  Fire  Co.^  9  id.  611.  It  is  held,  however, 
in  New  York,  that  a  consideration  of  blood  or  marriage  is  abso* 
lately  essential  to  the  validity  of  a  coTenaut  to  stand  seised.  Jach^ 
son  T.  Sebri9ig,  16  Johns.  515;  Jackson  y.  Cadwell,  1  Cow.  623; 
Jackson  Y,  Ddancey,  4  id.  427. 

The  courts  in  New  Hampshire  follow  the  New  York  decisions. 
French  v.  French,  3  N.  H.  234 ;  Underwood  v.  Campbell^  14  id.  393 ; 
Bell  T.  Scammon,  15  id.  381. 

The  doctrine  is  said  to  be  founded  upon  the  peculiar  domestic 
character  of  this  species  of  conyeyance.  4  Eenfs  Com.  (6th  ed.)  493. 
In  Jackson  v,  Sebring,  16  Johns.  515,  the  learned  chancellor  gi^es 
this  remarkable  account  of  it:  ^'A  coyenant  to  stand  seised  is  a 
peculiar  species  of  conyeyance,  confined  entirely  to  family  connec- 
tions, and  founded  on  the  tender  considerations  of  blood  or 
marriage.  No  use  can  be  raised  for  any  purpose,  in  fayor  of  a  per^ 
son  not  within  the  influence  of  that  consideration.  There  is  no 
cold,  selfish,  calculating  motiye  to  contaminate  the  contract,  nor  is 
the  conyeyance  to  be  profaned  by  the  footstep  of  a  stranger.^ 
Neyertheless,  it  is  said  (4  Eenfs  Com.  [Cth  ed.]  493),  that  '^  the  exis- 
tence of  another  consideration,  in  addition  to  that  of  blood  or 
marriage,  will  not  impede  the  operation  of  the  deed.*'  The  law 
does  indeed  recognize  the  natural  aflTections,  and  the  mutual  obliga^ 
tion  of  support  which  springs  from  the  family  relations,  as  Affording 
a  good  and  meritorious  consideration,  sufficient  for  a  deed  of  con- 
yeyance. But  that  a  form  of  conyeyance  should  be  so  consecrated 
by  a  mere  sentiment  that  it  cannot  be  permitted  to  operate  between 
any  parties  other  than  relatiyes,  nor  upon  a  pecuniary  consideration, 
would  be  an  anomaly,  of  which  the  law  should  not  be  suspected 
iipon  slight  grounds.  Upon  eyery  principle  of  the  law  of  con- 
tracts, money  is  a  sufficient  consideration  for.  the  support  of  any 
contract  whateyer,  so  far  as  its  yalidity  depends  upon  a  considera- 
tion, as  such. 

It  is  important,  therefore,  to  examine  the  source  of  the  distinction 
between  coyenants  to  stand  seised  and  other  contracts  and  conyey- 
ances,  in  relation  to  the  consideration  upon  which  they  are 
supported.  That  such  a  distinction  does  exist  in  the  English  la# 
IS  without  question ;  and  its  assertion  appears  in  the  text  of  Mr. 
Oreenleaf 's  edition  of  Cruise  on  Real  Property,  title  32,  chapter  2; 
section  41,  and  chapter  10,  section  12,  without  explanation,  otheir 
Vol.  m.  — 63 
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ihan  a  referenoe  to  the  caae  of  Welsh  t.  Foster ^  12  Masa  93.  See* 
tion  23  of  the  latter  chapter,  which  is  section  25  of  the  corresponding 
chapter  of  Cruise's  Digest,  is  as  follows:  ''Where  a  deed  is  made  in 
consideration  of  a  sum  of  money,  it  will  not  operate  as  a  covenant 
to  stand  seised.''  In  a  note,  Mr.  Oreenleaf  states  that ''  the  contrary 
is  law  in  the  United  States;  the  reasons  for  the  English  rale  not 
existing  here." 

In  2  Washb.  on  Beal  Prop.  (1st  ed.)  605,  it  is  said :  ''  The  differ- 
ence, theoretically,  between  a  baigain  and  sale  and  a  covenant  to 
stand  seised,  consisted  in  the  consideration  out  of  which  the  use 
was  raised  to  which  the  law  united  the  seisin;"  although  ''this 
distinction  seems  to  have  been  sometimes  lost  sight  of  by  the 
courts."  See,  also,  id.  613,  pL  9.  The  author  suggests  that  the 
decisions  in  this  country,  giving  effect  to  conveyances  of  land  in 
futuro  by  deed  of  bargain  and  sale,  amount  ozUy,  in  reality,  to 
holding  that  estates  may  be  created  by  covenant  to  stand  seised 
upon  a  valuable  consideration.    See  id.  124,  pL  25 ;  616,  pL  14-16. 

In  Welsh  v.  Foster,  12  Mass.  93,  Mr.  Justice  Jacksok  uses  this 
language:  "The  principle,  then,  seems  to  be,  that  a  man  may  con- 
vey his  land  by  a  covenant  to  stand  seised  thereof  to  the  use  of 
anotheri  either  for  certain  good  considerations,  or  for  a  valuable 
consideration ;  but  in  the  latter  case  the  conveyance,  being  in  effect 
a  bargain  and  sale,  must  have  all  the  other  rec^isites  and  qualities 
of  a  bargain  and  sale.  One  of  these  qualities  is,  that  it  must  be  to 
the  use  of  the  bargainee  and  that  another  use  cannot  be  limited  on 
that  use ;  from  which  it  follows,  that  a  freehold  to  commence  in 
futuro  cannot  be  conveyed  in  this  mode ;  as  that  would  be  to  make 
the  bargainee  hold  to  the  use  of  another,  until  the  friture  freehold 
'  should  vest."  He  proceeds  to  say  that  the  English  statue  of  enroU- 
ments  (27  Hen.  VIII,  ch.  16)  has  never  been  adopted  here ;  but 
does  not  say  how  fisff  or  in  what  manner  the  English  rule  of  law  is 
modified  by  the  absence  of  that  statute  provision;  and  the  case 
under  consideration  was  disposed  of  upon  another  independent 
ground. 

We  are  satisfied,  however,  that  the  distinction  between  a  deed  of 
bargain  and  sale  and  a  covenant  to  stand  seised,  so  far  as  it  requires 
for  the  validity  of  the  latter  a  consideration  of  blood  or  marriage^  . 
is  artificial  and  constructive,  depending  entirely  upon  the  statute 
of  enrollments,  and  having  no  pretext  for  continued  '^xistencse 
where  the  provisions  of  that  statute  do  not  apply. 
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Prior  to  the  statute  of  oses^  deeds  of  b^irgain  and  sale  and  of  coven- 
ant to  stand  seised  did  not  operate  to  convey  the  title,  bat  only  the 
right  to  the  beneficial  use.  As  affecting  the  land  itself,  they  were 
regarded  as  executory  or  unexecuted  contracts.  At  law,  they  were 
of  no  force  as  conveyances.  In  equity  they  were  enforced  by 
requiring  him  in  whom  was  the  legal  title  to  hold  that  title  for  the 
benefit  of  him  to  whom  the  right  of  use  had  thus  been  transferred. 
A  bargain  and  sale  implies  the  sale  and  transfer  of  an  interest  exist- 
ing at  the  time  in  the  bargainor,  whether  in  iK)S8es8ion,  or  in  remain- 
der or  expectancy.  A  covenant  to  stand  seised  implies  the  creation 
of  a  new  interest  in  the  bargainee  out  of  the  estate  of  the  bargainor. 
In  either  case,  the  bargainor,  having  the  legal  title,  was  held  to  stand 
seised  to  the  use  of  the  bargainee:  in  the  covenant  to  stand  seised, 
because  such  was  the  nature  of  his  contract,  either  in  express  terms 
or  by  the  judicial  interpretation;  in  the  bargain  and  sale,  because 
the  court  imposed  it  upon  him  as  an  obligation  resulting 
from  his  sale  of  the  use,  and  necessary  to  give  it  efiect  That  con- 
struction was  generally  adopted  whidi  was  best  calculated  to  give 
efTect  to  the  instrument  Whether  a  deed  belonged  to  the  one  class 
or  the  other  was  determined  by  the  nature  of  the  subject-matter  and 
the  apparent  intent  of  the  parties,  rather  than  by  the  form  of  the 
instrument  Courts  of  equity,  however,  refused  to  be  moved  to 
interfere  actively  in  &vor  of  a  mere  volunteer.  It  became  necessary, 
therefore,  in  all  oases,  to  show  that  the  deed  was  founded  upon  a  good 
consideration.  A  '^ bargain  and  sale"  necessarily  involves  the  idea 
of  a  valuable  consideration.  A  covenant  to  stand  seised  does  not 
exclude  it  But  the  courts  held  that  a  consideration  of  blood  or 
marriage  was  also  sufficiently  meritorious  to  sustain  a  deed  of  the 
latter  class. 

The  statute  of  uses  (27  Hen.  VIII,  ch.  10)  provided  that  the  legal 
title  should  follow  the  beneficial  interest,  and  vest  in  the  cestui  que  use 
**  after  such  quality,  manner,  form  and  condition  as  they  had  before 
in  or  to  the  use,  confidence  or  trust  that  was  in  them."  Under  this 
statute  it  would  seem  that  the  rules  affecting  the  consideration  and 
the  construction  of  instruments  would  remain  unohanged.  The 
law  simply  carried  the  legal  title  where  equity  placed  the  equitable 
right 

The  statute  of  enrollments,  passed  during  the  same  year  (27  Hea 
Vin,  ch.  16),  provided  that  no  lands  ''shall  passfttim  one  to  another, 
whereby  any  estate  of  inheritance  or  freehold  shall  be  mad%  or  take 
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effect^  or  any  use  thereof  to  be  made,  bj  reason  only  of  any  bargain 
and  sale,  except  by  writing  indented,  sealed  and  enroUea^'  In 
applying  this  statute,  as  it  did  not  include  covenants  to  stand  seised, 
the  courts  found  it  necessary  to  construe  all  deeds  upon  valuable 
considerations  to  be  deeds  of  bargain  and  sale.  Otherwise  the  purpose 
of  the  statute  would  have  been  entirely  defeated ;  because  a  deed  of 
bargain  and  sale,  in  form,  might  be  construed  as  a  covenant  to  stani- 
seised,  as  it  was  in  effect,  and  had  always  been  construed  whenevei 
the  nature  of  the  case  required ;  and  a  deed,  in  form  of  a  covenant  to 
stand  seised,  would  operate  to  carry  into  effect  that  which  was  in  fact  a 
bargain  and  sale.  The  consequence  was,  that  all  deeds  founded  upon 
a  valuable  consideration  were  required  to  be  enrolled  in  order  to  be 
held  valid ;  and  as  they  could  be  enrolled  only  as  deeds  of  bargain  and 
sale,  it  was  held  that  they  must  take  all  the  characteristics  of  a  bar^ 
gain  and  sale,  according  to  the  construction  which  had  always  been 
put  upon  that  form  of  transfer.  Covenants  to  stand  seised  upon  con- 
sideration of  blood  or  marriage  continued  to  be  good  without  enroll- 
ment, and  were  effectual  to  convey  the  legal  title  under  the  statute 
of  uses.  But  they  could  not  be  aided  by  a  valuable  consideration, 
because,  under  the  construction  of  the  statute  of  enrollments,  that 
had  no  effect  except  to  show  a  bargain  and  sale,  void  if  not  enrolled, 
and  operating  if  enrolled  only  as  a  bargain  and  sale.  Hence  it  became, 
and  has  ever  since  remained,  the  settled  law  of  England,  that  covenant 
to  stand  seised  upon  a  valuable  consideration,  without  the  relation 
of  blood  or  marriage,  is  of  no  effect  to  pass  title  to  lands. 

Another  peculiarity  of  English  law  may  have  some  bearing  upon 
the  question  we  are  considering,  namely,  that  a  voluntary  convey- 
ance, where  there  is  no  such  relation  of  blood  or  marriage,  is  void^ 
not  only  against  creditors  but  also  against  subsequent  purchasers  for 
value,  even  with  notice  of  the  prior  deed. 

The  English  statute  of  enrollments  has  no  application  to  this 
country.  In  Massachusetts,  all  deeds  of  land  are  required  to  be 
recorded  alike.  A  deed  of  itself  imports  a  consideration.  The 
recital  of  a  consideration  is  conclusive  for  the  purpose  of  support- 
ing the  deed  against  the  grantor  and  his  heirs.  A  voluntary  con- 
veyance or  gift  to  a  stranger  is  good  against  the  grantor  and  his 
heirs.  It  is  also  good  against  a  subsequent  purchaser  for  value,  in 
'the  absence  of  actual  fraud.  Seal  v.  Warren,  2  Oray,  447.  The 
reason  for  distinguishing  between  a  deed  of  bargain  and  sale  and  a 
covenant  to  stand  seized,  on  the  ground  of  the  nature  of  the  consid 
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eration,  does  not  exist  here.  Between  the  grantor  and  his  heirs  and 
the  grantee^  in  a  controyersy  respecting  the  title,  there  is  no  qnes- 
dion  op^n  in  relation  to  the  nature  or  ezistonoe  of  the  considera- 
tion ;  unless  it  be  in  connection  with  a  charge  of  fraud  in  procuring 
the  execution  of  the  deed.  It  is  the  duty  of  the  court  to  seek  by 
construction  to  maintain  rather  than  to  defeat  the  operation  of  the 
deed.  In  case  of  a  deed  to  take  effect  at  the  decease  of  the  grantor, 
there  being  nothing  to  the  contrary  in  the  statutes  or  in  the  rules 
of  law  applicable  to  this  commonwealth,  it  is  the  duty  of  the  court, 
in  accordance  with  the  foregoing  principles  of  construction,  to  giye 
to  the  deed  its  intended  operation,  by  construing  it  as  a  covenant  to 
stand  seized  to  the  use  of  the  grantee,  according  to  the  nature  of  the 
use  granted.  The  deed  in  the  present  case  may,  therefore,  be  prop* 
erly  maintained  as  a  covenant  to  stand  seised,  notwithstanding  the 
absence  of  the  relation  of  blood  or  marriage  between  the  grantor 
and  grantee. 

But  the  demandant  was  not  a  competent  witness  to  prove  per- 
formance of  the  condition  upon  which  the  deed  was  given.  The 
deed  was  the  contract  in  issue  and  on  trial  It  constituted  the  title 
on  which  the  demandant  rested  her  claim  to  the  premises.  The 
plea  puts  that  title  distinctly  in  issue.  The  grantor,  ^^  one  of  the 
original  parties  to  the  contract,''  is  dead,  and  the  demandant  is  ^  the 
other  party.**  The  statute  excludes  her.  Oen.  Stats.,  ch.  131,  §  14 ; 
Siraw  V.  Oreene,  14  Allen,  206 ;  Mortmy  v.  (/Laughliny  ante,  184 
On  this  ground  anew  trial  must  be  granted. 

Jbcqftians  sustained. 
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A  doeUumtion  in  an  Mfeioa  on  oontncl  *]leg«d  thsl  the  dof endaati»  m  y»«M»» 
earrien,  reoelvod  the  pUdntUBi'  goods  for  tianspoitatlon  and  that  the  gooda 
were  ii^nred  while  in  defendants'  enstody  through  the  fault  of  the  defends 
ants.  The  answer,  after  admitting  the  receipt  of  the  goods  for  transporta> 
tion  by  the  defendants  as  common  carriers,  denied  that  the  goods  were 
injured  while  in  their  custody,  or  while  they  were  responsible,  or  by  their 
fault,  and  alleged  that  the  defendants  had  taken  reasonable  care  of  the 
goods  while  in  their  custody  and  that  they  were  not  responsible  for  the 
iiguiy,  if  any,  because  by  special  contract  the  risk  of  ii^tuy  had  been 
assumed  by  the  plaintiflk  ffeid,  that  upon  the  pleadings  actual  msgligenoe 
of  the  defendants  might  be  given  in  eyidence ;  and  that  the  special  con- 
tract, if  alleged,  would  not  exempt  the  defendants  from  liability  for  ii^juriee 
caused  by  their  own  negligence. 

» 

AcnoK  on  contract  The  facta  appear  in  the  declaratioi,,  anawor 
and  bill  of  exception. 

Dedaration.  ^'And  the  plaintifTs  say  that  the  defendanta  ara 
common  camera  of  merchandise  oyer  their  railroad  from  Boaton  to 
Medfleld;  that,  by  order  of  the  plaintiff^,  Gardner  Ghilaon  delivered 
to  the  defendanta,  as  such  common  carriers,  a  certain  cast-iron  cone 
(so-called)  for  a  furnace,  the  property  of  the  plaintifiiu  wJiich  the 
defendants  received,  as  such  common  carriers,  and  agreed  to  deliver 
to  the  plaintiffs,  at  the  depot  of  the  defendants  in  Medfleld,  for  a 
reasonable  compensation ;  that  said  cone  was,  when  received  by  the 
defendants,  whole,  sound  and  in  good  condition ;  that,  while  said 
cone  was  in  the  care  and  custody  of  the  defendants,  and  before  it 
was  delivered  to  the  plaintiffs,  as  aforesaid,  and  while  the  dvsfendanta 
were  responsible  therefor,  said  cone  was  broken  and  destroyed, 
through  the  fault  of  the  defendanta  and  their  servants.'' 

Afuswer.  ^*  The  defendants  admit- that  they  received  foi  transpor- 
tation two  furnace  cones,  as  alleged,  and  that  said  cones  were  cracked 
01  fractured;  but  they  say  that  said  crack  or  fracture  in  said  conua 
ejiiated  prior  to  their  receipt  by  the  said  corporation ;  and  they  deny 
that  said  cones  were  whole  or  in  good  condition  when  so  received. 
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or  that  while  said  oones  were  in  their  care  or  custody,  or  while  the 
defendants  were  responsible  therefor,  said  cones  were  broken,  de- 
stroyed or  injured;  and  they  deny  that  said  cones  were  in  any  way 
injured  or  destroyed  by  said  defendants  or  their  agents,  either  with 
or  without  fault  on  their  part  And  the  defendants  further  say,  that 
they  used  all  reasonable  and  proper  care  and  diligence  in  the  charge, 
management  and  handling  of  the  said  cones  while  in  their  possession 
and  under  their  control ;  and  that,  even  if  they  were  broken  or 
injured  while  so  in  their  possession,  still  the  defendants,  while 
in  the  exercise  of  such  reasonable  care  and  diligence,  were  not  liable 
for  such  injury,  if  any,  because,  by  notice  brought  home  to  the 
plaintiffs,  and  to  Gardner  Ohilson,  from  whom  the  defendants  re- 
ceived the  same,  and  which  was  assented  to  by  them,  and  through 
the  special  contract  created  thereby,  as  well  as  by  the  low  rate  of 
freight  paid  for  the  carriage  of  said  cones,  the  same  were  taken  as 
castings  at  the  owners'  risk  of  fracture  or  injury  during  the  course 
pf  transportation,  loading  and  unloading.  And  the  defendants  deny 
that  they  owe  the  plaintiffs  the  sum  claimed  in  their  writ  and  decla- 
ration, or  any  other  sum  or  sums  whatsoever/' 

Bttt  of  Exceptions.  ^*  This  was  an  action  against  the  defendants 
as  common  carriers.  The  declaration  and  answer  may  be  referred 
to  as  a  part  of  the  bill  of  exceptions.  In  his  address  to  the  jury, 
the  counsel  for  the  plaintiff^  commenced  to  argue  on  the  question 
of  actual  negligence  on  the  part  of  the  defendants ;  to  which  their 
counsel  objected,  on  the  ground  that  the  declaration  counted  only 
on  the  liability  as  insurers,  and  not  on  negligence,  and  requested  the 
judge  to  sustain  his  objection.  The  judge  declined  so  to  do ;  and 
afterward  charged  the  jury  on  the  point  of  negligence,  stating  that 
for  this  the  road  would  be  liable,  even  if  the  jury  found  the  special 
contract  to  have  been  made,  and  directed  them  to  find  specially  on 
this  issue  of  actual  negligence.  The  jury,  through  their  foreman, 
stated  that  they  found  the  defendants  were  guilty  of  negligenca 
To  this  ruling  and  charge  of  the  court  the  defendants  excepted." 

H.  F.  SmUh,  for  defendants  (appellants). 

W.  Oolbumf  for  plain  tiflk 

Orat,  J.  The  declaration  is  in  contract  against  the  defendants 
as  common  oarriers.     It  alleges  ^hiat  the  defendants,  as  common 
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carriers,  received  the  plaintiffs'  castings,  and  agreed  to  deliver  them 
to  the  plaintiffs  at  the  place  of  destination,  for  a  reasonable  com* 
peusation ;  and  that  the  castings,  while  in  the  care  and  onstodj  of 
the  defendants,  and  while  they  were  i^esponsible  therefor,  were  broken 
and  destroyed  through  the  fault  of  the  defendants  and  their  serrants. 
It  thus  in  substance  and  effect  alleges  that  the  defendants  as  common 
carriers  received  the  plaintifib'  property  and  agreed  to  transport  it 
for  hire  to  its  destination,  and  that  it  was  injured  and  destroyed 
through  their  negligence.  The  form  of  the  declaration  is  not  to  be 
commended;  but  it  was  not  demurred  to  in  the  court  below,  and 
cannot  therefore  be  objected  to  in  this  court  The  answer  admits 
that  the  defendants  received  the  castings  for  transportation  as  al- 
leged in  the  declaration,  that  is  to  say,  as  common  carriers ;  and 
denies  that  the  castings  were  broken  or  destroyed  while  in  their  care 
and  custody,  or  while  they  were  responsible  therefor,  either  by  the 
fftult  of  themselves  or  their  agents,  or  otherwise.  The  defendants  at 
the  trial  objected  to  the  case  being  argued  to  the  jury  on  the  issue 
of  actual  negligence  on  their  part,  upon  the  very  ground  that 
the  declaration  counted  only  on  their  liability  as  insurers,  which 
is  as  much  as  to  say,  as  common  carriers.  And  their  bill  of  excep- 
tions states  that  it  was  an  action  against  them  as  common  carriers. 
It  is  not,  therefore,  open  to  them  now  to  deny  that  the  declaration 
sufSciently  charges  them  as  common  carriers  for  the  injury  of  the 
plaintiffs'  goods.  Alden  v.  Pearson^  3  Qray,  342;  Baichelder  v. 
Batchddery  2  Allen,  105. 

A  common  carrier  is  liable,  in  contract  as  well  as  in  tort,  for  goods 
received  to  be  carried  by  him,  and  injured  either  by  the  negligence 
of  himself  or  his  servants,  or  by  any  other  cause,  except  the  act  of 
God  or  public  enemies.  In  a  declaration  in  contract  against  a  com- 
mon carrier,  it  is  common,  though  not  necessary,  to  allege  that  the 
goods  were  injured  by  the  negligence  of  himself  and  his  servants. 
Dale  V.  Hall^  1  Wils.  281 ;  Ricliards  v.  London^  Brighton  £  South- 
coast  Railway  Co.,  7  C.  B.  839 ;  2  Chit  PL  (6th  Am.  ed.)  117.  And 
under  such  a  declaration  actualnegligencemay  be  givenin  evidencei 
In  Forward  v.  Pittard,  1  T.  B.  33,  Lord  Mansfield  summed  up 
tho  law  on  this  subject:  '^  It  appears  firom  all  the  cases  for  a  hun- 
dred years  back,  that  there  are  events  for  which  the  carrier  is  liable 
independent  of  his  contract  By  the  nature  of  his  contract  he  is 
liable  for  all  due  care  and  diligence ;  and  for  any  negligence  he  is 
suable  on  his  contract    But  there  is  a  further  degree  of  responsi- 
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bility  by  the  cnstom  of  the  realm,  that  is,  by  the  common  law ;  a 
earner  is  in  the  nature  of  an  insurer/'  And  in  Trent  £  Mersey 
Navigation  Co,  v.  Wood^  4  Doug.  291,  Mr.  Justice  Bulleb  said : 
'^  Negligence  in  point  of  fact  should  in  general  be  proved,  but  negli« 
gence  in  point  of  law  is  sufficient  if  the  facts  proved  show  what  the 
law  calls  n^ligence."  See  also  Smith  v.  HornSj  8  Taunt  144 ;  S.  0^ 
2  Moore,  18.  By  the  allegations  in  the  declaration  and  the  denials  in 
the  answer,  negligence  was  put  in  issue ;  and  if  proof  of  actual 
uegligence  was  not  necessary  to  support  the  action,  its  admission 
affords  the  defendants  no  ground  of  exception. 

The  answer  further  alleges  that  the  defendants  used  all  reasonable 
and  proper  care  and  diligence  in  the  charge,  management  and  hand- 
ling of  the  castings  while  in  their  possession  and  under  their  con- 
trol; and  that,  even  if  they  were  broken  or  injured  while  so  in  their 
possession,  still  the  defendants,  while  in  the  exercise  of  such  reason- 
able care  and  diligence,  were  not  liable  for  such  injury,  if  any, 
because,  by  special  contract  between  the  parties,  the  same  was  taken 
at  the  owners'  risk  of  fracture  or  injury  during  the  course  of  trans- 
portation, loading  or  unloading.  But  the  special  contract  here  set 
up  is  not  alleged,  and  could  not  by  law  be  permitted,  to  exempt  the 
defendants  from  liability  for  injuries  by  their  own  negligence.  New 
Jersey  Steam  Navigation,  Co,  y.  Merchants^  Banky  6  How.  344,  383 ; 
Squire  v.  New  York  Central  Railroad  Co.,  98  Mass.  239,  and  cases 
there  cited ;  Pennsylvania  Railroad  Co.  v.  Butler,  57  Penn.  St  335 ; 
Welsh  V.  Pittsburgh,  Fort  Wayne  £  Cliicago  Railroad  Co.,  10  Ohio 
St  66.  In  Wyld  v.  Pickford,  8  M.  &  W.  458,  Baron  Paekb,  speak- 
ing of  a  special  contract,  said:  ^'Probably  the  effect  of  such  a  con- 
tract would  be  only  to  exclude  certain  losses,  leaving  the  carrier 
liable  as  upon  the  custom  of  England  for  the  remainder."  See  also 
Clark  V.  Barnwell,  12  How.  272,  280.  It  might,  perhaps,  be  neces- 
saiy,  under  the  English  practice,  when  a  special  contract  is  pleaded, 
that  the  plaintiff  should  file  a  replication  alleging  negligence.  See 
Butt  V.  Oreai  Western  Railway  Co.,  11  C.  B.  140.  But  under  our 
practice  act,  no  replication  having  been  ordered  by  the  court,  the 
plaintiffs  might,  without  further  pleading,  disprove  the  defendants' 
allegation  that  they  exercised  reasonable  and  proper  care  and  dili- 
gence. Oen.  Stats.,  ch.  129,  §  23.  If  that  allegation  was  disproved, 
the  defense  founded  on  the  special  contract  was  not  sustained.  Evi- 
dence of  actual  negligence  was  therefore  competent  and  material  on 
this  issue. 
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The  defendant  must  be  confined  to  the  objections  made  at  tha 
trial  and  stated  in  the  bill  of  exceptions.  No  qnesfion  was  raised 
of  the  burden  of  proof;  nor  of  variance  between  the  contract 
alleged  in  the  declaration  and  that  set  up  in  the  answer.  Ihe  onlj 
exceptions  taken  were  to  the  refusal  of  the  judge  to  sustain  the 
objection  that  actual  negligence  was  no  ground  for  chaiging  the 
ddendants  under  a  declaration  counting  on  their  liability  as  insur- 
ers; and  to  the  instruction  that,  eyen  if  the  jury  found  the  special 
contract  to  hare  been  made,  the  defendants  would  be  still  liable  for 
negligence. 

In  the  opinion  of  the  minority  of  the  court,  and  for  the  reasons 
already  stated,  both  of  these  rulings  were  correct,  and  there  is,  there- 
fore,  no  ground  upon  which  the  defendants'  exceptions  can  be  sus- 
tained. 

JBxctptianB  overruled. 


O00MB8  y.  Nxw  Bedford  Oobdaob  Ooxpavt. 

(ittifMkoa.) 

LkMiiif  of  matter  fer  if^uriee  rweieed  Sy  eena$U. 

The  plaintiir  WIS  aboj  fourteen  jeam  old,  employed  In  defendants'  factory  t» 
tend  maehinerj.and  on  the  second  daj  of  hia  emplojment,  while  standing 
In  his  proper  place,  tending  a  drawing-machine,  his  left  hand  was  caoght  in 
the  cogs  of  a  machine,  standing  in  dangerous  proximity,  and  badly  Injured. 
Beld,  that  instructions  to  the  Jary  embodying  the  following  principles  were 
correct :  That,  if  plaintiff  was  of  sufficient  age  and  intelligence  to  understand 
the  nature  of  the  risk  to  which  he  was  exposed,  and  had  reasonable  notice  of 
the  dangerous  nature  of  the  service  which  he  was  performing,  the  defendants 
were  not  liable ;  but  that,  if  the  defendants  knew  or  had  reason  to  know  th» 
peril  to  which  plaintiff  was  exposed,  and  failed  to  give  suffident  or  reasonabla 
notice  of  it,  and  if  plaintiff,  without  negligence,  from  inexperience,  or  reli* 
ance  upon  the  directions  given  him,  failed  to  perceive  or  appreciate  the* 
danger,  and  was  injured  In  consequence,  the  defendants  were  liable. 

AoTiOK  in  torfc  to  recover  for  personal  injuries  sustained  by  plain- 
tiff while  in  defendants'  employment.  The  case  was  tried  in  Aprils 
1868,  before  Foster,  J.,  and  reported  for  the  decision  of  the  whole 
court    The  facts  are  substantially  as  follows :    In  AutruBt«  1866.  the 
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plaintiff,  then  being  nnder  fourteen  years  of  age  by  three  or  fonr 
months,  with  the  knowledge  and  consent  of  his  £ftther,  applied  to 
the  defendants  for  employment  in  their  cordage  fiiotory  and  was 
received  into  their  employment  He  had  never  been  so  employed 
before  and  had  always  been  at  school  On  the  first  day,  Monday, 
August  12,  he  was  set  at  work  to  fiU  cans  with  the  roping  or  strands 
of  manilla  as  it  came  from  a  drawing  machine,  with  another  boy 
who  was  directed  to  instruct  him.  On  the  next  day,  plaintiff  was 
set  at  work  at  another  machine  where  the  work  was  not  materially 
different,  but  the  strands  were  hemp  instead  of  manilla.  The  over* 
seer  directed  a  boy  to  show  him  about  this  work.  At  the  left  hand, 
removed  a  foot  or  two  from  this  machine,  stood  another  machine  in 
operation,  upon  the  side  of  which  (and  toward  pluntiff 's  machine) 
was  a  combination  of  eleven  gears  of  various  sizes  working  upon 
each  other  with  cogs.  The  gearings  were  uncovered,  unguarded, 
and  in  plain  view ;  but  the  position  of  a  person  tending  the  machine 
at  which  plaintiff  stood  would  bring  the  gearing  on  his  left  hand 
and  somewhat  to  his  rear.  There  was  no  machine  at  the  side  of  the 
place  where  he  worked  on  Monday ;  and  in  filling  the  cans  at  the 
machine  to  which  he  was  transferred  on  Tuesday,  the  coil  was 
formed  upon  the  top  of  the  can  and  not  upon  the  floor,  that  being 
the  usual  mode  at  that  machine.  While  plaintiff  was  thus  engaged 
on  Tuesday,  his  hand  was  caught  in  the  machine  at  the  side  of  the 
one  where  he  was  working,  and  badly  injured.  The  defendants 
claimed  that  a  verdict  could  not  be  rendered  against  them  because 
thrre  was  no  proof  that  plaintiff  when  injured  was  using  due  care, 
and  secondly,  because  there  was  no  proof  of  negligence  on  their  part 
The  judge  withdrew  the  case  from  the  jury,  and  reported  these  two 
questions  for  the  determination  of  the  full  court 

T.  D.  EUioft  and  T.  M.  Stetson,  for  the  plaintiff: 

It  is  the  duty  of  an  employer  to  provide  safeguards  to  protect  the 

employee  from  unreasonable  risks.    Cayzer  v.  Taylor ,  10  Qray,  274; 

Ryan  v.  FowUr,  24  N.  Y.  410 ;  Paterson  v.  Wdllacey  1  Macq.  748 ; 

BartonshiU  Coal  Co,  v.  Rddy  3  id.  266 ;  Webb  v.  Rennie,  4  Fost  & 

"Pii.!.  608 ;  Sweeny  v.  Old  Colony  d  Newport  Railroad  Co.,  10  Allen, 

868 ;  Ourley  v.  Harris,  11  id.  112 ;  Oilman  v.  Eastern  Railroad  Co*, 

13  iJ.  433. 
1  jattention,  if  duly  accounted  for,  or  if  excused  or  occasioned  by 

the  nature  of  the  employment,  is  no  hindrance  to  a  recovery.   Snow 
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V.  Hausatanic  Railroad  Co^  8  Allen,  441 ;  Spofford  v.  Harlow,  3  icL 
176:;  Johnson  y.  JSiuk&n  River  Railroad  Co.,  20  N.  Y,  65 ;  Mclntyre 
T.  N^to  York  Central  Railroad  Oo.,  37  id.  287 ;  Pennsylvania  Rail* 
road  Co.  v.  Ogier,  36  Pena.  St  60;  Quirk  v.  iJott,  99  Mass.  164; 
PiUterfield  t.  Western  Railroad  Co.,  10  Allen,  532 ;  Mitter  t.  Pmi* 
Heton,  8  Oray^  547.  The  question  of  negligence  is  for  the  consider* 
ation  of  the  jury.  Snow  y.  Housatonic  Railroad  Co.,  8  Allen,  441 ; 
Fox  y.  Sacketty  10  id.  535 ;  Paterson  y.  Wallace^  1  Macq.  748 ;  Clay^ 
ards  y.  Dethick,  12  Q.  B.  439 ;  Cowley  y.  Sunderland,  6  H.  &  K 
565;  iTo/m^  y.  CTarike,  id.  349;  S.  O,  7  id.  937.  This*  plaintiff 
could  not  be  considered  capable  of  appreciating  the  danger.  See 
Holmes  y.  Clarke  and  Cowley  y.  Sunderland,  aboye  cited,  and  also 
ifclntyre  y.  New  York  Central  Railroad  Co.,  37  N.  Y.  287 ;  Penn- 
sylvania  Railroad  Co.  y.  McTighe,  46  Penn.  St  316 ;  Connolly  y. 
PoiHon,  41  Barb.  366 ;  Philadelphia  dl  Reading  Railroad  Co.  y. 
i^ar^,  47  Penn.  St  300 ;  Munn  y.  Reed,  4  Allen,  431. 
i  The  negligence  of  the  defendants  was  gross,  in  omitting  all  appli- 
ances for  safety.  Cowley  y.  Sunderlafid,  6  H.  &  N.  565 ;  Cliapman 
y.  Rothwell,  EL,  AL  &  El.  168 ;  Indermaur  y.  Dames,  Law.  Bep*^  1 0. 
P.  274;  Coupland  y.  Hardingliam,  3  Camp.  398;  Daniels  y.  Potter, 
4  C.  &  P.  262 ;  -S«w«  y.  Pray,  10  Allen,  378 ;  Whirley  y.  Whit€^ 
man,  1  Head,  610;  Warren  y.  Fiichburg  Railroad  Co.,  8  Allen, 
227 ;  Miller  y.  Pendleton,  8  Gray,  547 ;  Longman  y.  Grand  Junction 
Canal  Qo.,  3  Fost  &  FinL  736 ;  Indermaur  y.  Dames,  Law  Bep.,  1 
C.  P.  274 ;  Cfer*e  y.  Holm^,  7  R.  &  N.  937;  Cbyaw  y.  Taylor,  10 
Gray,  274.  The  duty  of  defendants  was  greater  to  a  child  than  to  a 
person  of  full  age.  Sheridan  y.  Brooklyn  City  d  Newtown  Railroad 
Co.,  36  N.  Y.  39 ;  Miller  y.  Pendleton,  8  Gray,  547 ;  Munn  y.  Reed, 
4  Allen,  431 ;  Philadelphia  <6  Reading  Railroad  Co.  y.  Spearen,  47 
Penn.  St  300 ;  Manley  y.  St.  Helen's  Canal  <£  Railway  Co.,  2  U.  & 
N.  840 ;  Clarke  y.  Holmes,  7  id.  937 ;  Ernst  y.  Hudson  River  Rail- 
road Co.,  32  How.  Pr.  61 ;  Stat  7  and  8  Vict  ch.  15,  §  21 ;  Cayzer  y. 
Taylor,  10  Gray,  274;  Palmer  v.  Andover,  2  Cush.  600,  608. 

The  plaintiff's  counsel  cited,  in  addition  to  cases  aboye  cited  by 
them,  to  other  points,  Bigelow  .y.  Rutland,  4  Gush.  247;  Ross  v. 
Boston  di  Worcester  Railroad  Co.,  6  Allen,  87 ;  Meesel  y.  Lynn  S 
Boston  Railroad  Co.,  8  id.  234;  Reed  y.  Deerfield,  id.  522;  Common* 
wealth  y.  Fitchburg  Railroad  Co.,  10  id.  159 ;  Stewart  y.  Harvard 
College,  12  id.  58 ;  Vinton  y.  Schwab,  32  Vt  612 ;  Williams  y.  Clin» 
ion,  28  Conn.  264. 
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J.  C.  StonSy  for  the  defendants: 

The  fact  that  plaintiff  was  under  full  age  does  not  affect^  in  any 
degreei  his  legal  rights  or  obligations.  King  y.  Boston  dk  Worcester 
Railroad  Co^  9  Gush.  112 ;  HoUy  v.  Boston  Oas  Light  Co.,  8  Gray, 
123 ;  Wright  v.  Maiden  &  Melrose  Railroad  Co.^  4  Allen,  283 ;  CaU 
lahan  y.  Bean,  9  id.  491.  The  contrary  doctrine  of  Lynch  y.  Nur* 
din,  1  Q.  B.  29,  has  always  been  disayowed  by  this  court,  and  has 
recently  been  rejected  in  England  in  Mangan  y.  Atterton,  Law  Bep., 
1  Ex.  239. 

Defendants  are  only  responsible  for  gross  negligence.  Durgin  y. 
Munson,  9  Allen,  396 ;  McMillan  y.  Saratoga  <£  Washington  Rail* 
road  Co.,  20  Barb.  449 ;  Priestly  y.  Fowler,  3  M.  &  W.  L 

The  employee  knew  of  the  defect  and  continued  in  the  employ- 
ment  Assop  y.  Yates,  2  H.  &  N.  768;  Williams  y.  dough,  8  id. 
258 ;  Seymour  y.  Maddox,  16  Q.  B.  326 ;  Keegan  y.  Western  Railr 
road  Co.,  4  Seld.  175 ;  Coon  y.  Syracuse  &  IJtioa  Railroad  Co.,  6 
Barb.  243 ;  Dynen  y.  Leaeh,  26  L.  J.  (N.  S.)  Exch.  221 ;  40  Eng.  Law 
ft  Eq.  491 ;  MeOlynn  y.  Brodie,  31  Cal.  376;  Snow  y.  Housatonic 
Railroad  Co.,  8  Allen,  411.  Unless,  as  in  Cayzer  y.  Taylor,  10  Gray, 
274,  and  in  the  cases  under  the  English  factory  act,  the  employer 
had  yiolated  a  statute  requirement 

HoAB,  J.  This  case  presents  an  extremely  interesting  question, 
and  one  of  much  practical  importance,  in  relation  to  the  duties  and 
reponsibilities  of  employers  to  those  whom  they  employ.  The  argu- 
ments of  counsel  haye  taken  a  yery  wide  range,  and  haye  brought 
to  our  notice  a  yery  large  mass  of  authorities,  which,  though  we 
haye  examined  and  considered  them  as  carefully  as  the  nature  of  the 
case  seemed  to  require,  we  do  not  thin'k  it  necessary  to  reyiew  in 
detaiL 

The  leading  principles  of  law  upon  which  the  rights  of  the  par- 
ties depend  are  simple  and  well  defined,  and  haye  been  frequently 
stated  in  judicial  decisions.  Thus  it  is  well  settled  that  one  who 
enters  the  seryice  of  another  takes  upon  himself  the  ordinary  risks 
of  the  employment  in  which  he  engages,  including  negligent  acts 
of  his  fellow  workmen  in  the  course  of  the  employment.  FarweU 
V.  Boston  &  Worcester  Railroad  Co.,  4  Mete.  49 ;  king  y.  Boston  £ 
Worcester  Railroad  Co.,  9  Cush.  112 ;  OiUshannon  y.  Stony  Brook 
Railroad  Co.,  10  id,  228.  On  the  other  hand,  the  principle  is  x)er- 
fectly  established,  that  an  employer  is  under  an  implied  contract 
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with  those  whom  he  employs,  to  adopt  and  maintain  suitable  instra- 
ments  and  means,  with  which  to  carry  on  the  business  in  which  he 
requires  their  serrices ;  and  this  includes  an  obligation  to  provide  a 
suitable  place  in  which  the  senrant,  being  himself  in  the  exercise  of 
dae  care,  can  perform  his  duty  safely,  or  at  least  without  exposure 
fco  dangers  that  do  not  come  within  the  obyious  scope  of  his  employ- 
ment Cayzer  y.  Taylor,  10  Oray,  274;  Seaver  v.  Boston  dt  Maine 
Railroady  14  id.  466 ;  Snoto  t.  Housatonic  Railroad  Co.,  8  Allen, 
441 ;  Oilman  y.  Eastern  Railroad  Co.,  10  id.  233,  and  13  id. 
433. 

There  is  another  class  of  cases  in  which  it  has  been  held  that,  if 
a  person  allows  a  dangerous  place  to  exist  in  premises  occupied  by 
him,  he  will  be  responsible  for  injury  caused  thereby  to  any  other 
person  entering  upon  the  premises  by  his  inyitation  pr  procurement, 
expressed  or  implied,  and  not  notified  of  the  danger,  if  the  person 
injured  is  in  the  use  of  due  care.  Sweeny  y.  Old  Colony  <§  Newport 
Railroad  Co.,  10  Allen,  368 ;  Elliott  y.  Pray,  id.  378 ;  Zoebiech  y. 
TarbeU,  id.  385.  In  the  first  of  these  cases,  the  rule  is  stated  by 
Chief  Justice  Bigelow  in  these  words:  ''If  a  person  undertakes  to 
do  an  act  or  discharge  a  duty  by  which  the  conduct  of  others  may 
properly  be  regulated  and  goyemed,  he  is  bound  to  perform  it  in 
such  manner  that  those  who  are  rightfully  led  to  a  course  of  con- 
duct or  action,  on  the  fedth  that  the  act  or  duty  will  be  duly  and 
properly  performed,  shall  not  suffer  loss  or  injury  by  reason  of  his 
negligence.'' 

It  is  in  the  application  of  these  principles  to  a  new  state  of  fiicts 
that  the  difficulty  arises ;  and  the  case  at  bar  is  certainly  one  that 
comes  yery  near  the  line.  The  plaintiff  n^ceiyed  the  injury  of  which 
he  comphdns  from  his  hand  being  caught  in  the  cogs  of  a  machine, 
which  was  running  within  a  foot  .or  two  of  the  place  where  he  was 
set  to  tend  another  similar  machine.  The  work  in  which  he  was 
employed  would  naturally  occasion  him  to  extend  his  arms  and 
hands  in  such  a  manner  as  to  bring  his  fingers  yery  near  to  the  oogs. 
But  the  cogs  were  in  sight,  and  the  danger  of  getting  the  fingers 
into  them  manifest ;  and  it  is  argued  on  behalf  of  the  defendants, 

1.  That  the  facts  show  that  the  plaintiff  did  not  use  due  care ;  and 

2.  That  they  were  under  no  legal  obligation  to  fence  or  inclose  the 
dangerous  machinery,  or  to  protect  the  plaintiff  against  a  peril 
wliich,  being  yisible  and  permanent,  came  within  Ihe  risks  which 
he  assumed  by  entering  upon  the  employment. 
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Whether  it  was  possible  for  the  plaintiff  to  haye  met  with  the 
accident  from  inadvertence  or  want  of  acquaintance  with  the  danger 
of  his  position,  without  being  chargeable  with  a  want  of  reasonable 
care,  we  think  is  a  question  to  be  submitted  to  the  jury.  The  fiActt 
that  he  saw  or  might  have  seen  the  machinery  in  motion,  and  might 
have  known  that  it  was  dangerous  to  expose  himself  to  be  caught  in 
it,  are  considerations  which  should  be  regarded  on  one  side.  On 
the  other,  some  allowance  should  be  made  for  his  youth,  his  inex* 
perience  in  the  business,  and  for  the  reliancie  which  he  might  have 
placed  upon  the  direction  of  his  employers.  It  has  been  held  in' 
other  cases  that  preyious  knowledge  of  a  danger  is  not  oonclnsiye 
evidence  of  negligence  in  failing  to  avoid  it  Bead  v.  Narthfidd,  18 
Pick.  94;  WhUtaJker  v.  West  Boyhlon,  97  Mass.  273. 

Upon  the  other  question  reserved,  we  have  entertained  more 
doubt ;  but  upon  a  careftil  examination  we  are  all  of  opinion  that 
there  is  sufficient  evidence  to  go  to  the  jury  upon  that  also. 

There  is  no  statute  of  this  commonwealth  which  requires 
machinery  to  be  fenced  or  boxed,  as  a  precaution  against  accidents; 
and  most  of  the  decisions  under  the  English  statute  upon  the  sub- 
ject have,  therefore,  no  application.  Nor  can  it  be  doubted  that  it 
is  the  legal  right  of  every  person  to  carry  on  a  business  which  it 
dangerous,  either  in  itself  or  in  his  manner  of  conducting  it,  if  it  it 
not  unlawful,  and  interferes  with  no  right  of  other  persons.  The 
evidence  which  was  introduced  to  show  that  the  defendants  could 
have  guarded  their  machinery  by  boxing  it,  at  a  very  trifling  expense, 
and  that  they  actually  did  cover  it  in  that  way  immediately  after  the 
accident  to  the  plaintiff,  was  immaterial.  If  the  plaintiff,  being  of 
sufficient  age  and  intelligence  to  understand  the  nature  of  the  risk 
to  which  he  was  exposed,  and  with  Aill  notice  of  the  dangerous 
nature  of  the  service  which  he  undertook,  chose  to  contract  to  do  it, 
then  he  assumed  the  risk  which  was  clearly  within  the  scope  of  his 
employment,  and  his  employer  was  under  no  obligation  to  indem- 
nify him  against  the  consequences.  Thus  in  Priestly  v.  Fowler,  8 
M.  &  W.  1,  which  was  an  action  by  a  servant  against  a  master  for 
injuries  received  in  consequence  of  the  breaking  down  of  an  over- 
loaded van,  it  was  held  that  the  master  was  not  liable,  because  the 
fact  that  the  van  was  over-loaded  was  as  well  known  to  the  servant 
as  to  him.  The  implied  contract  to  have  the  machinery  in  such  a 
safe  and  proper  condition  as  not  to  expose  the  servant  to  unneces- 
farj  risk  is  the  foundation  of  the  master's  liability.    If  the  servant^ 
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being  fully  capable  of  choosing  and  contracting  for  himflelf,  and  with 
fall  notice  of  the  risk  which  he  assumes,  chooses  to  undertake  a 
hazardous  employment,  to  put  himself  in  a  dangerous  position,  or  to 
work  with  defectiye  or  unsuitable  tools,  machinery  or  appliances,  no 
such  implied  contract  arises.  As  was  said  by  Chief  Justice  Oock- 
BUBN  in  Clark  y.  Holmes^  7  H*  &  N.  937 :  ^  No  doubt  the  master 
cannot  be  held  liable  for  injury  to  the  servant  within  the  scope  of 
the  danger  which  both  the  contracting  parties  contemplated  as  inci* 
dental  to  the  employment'' 

The  case  of  Clark  v.  Holmes  is  one  which  it  is  not  easy  to  place 
upon  any  very  well-defined  principle.  The  plaintiff  was  an  adult 
workman,  who  went  to  work  m&i  machinery  about  hini  which  was 
properly  fenced  for  his  protection.  It  afterward  became  unfenced, 
and  he  knew  Its  condition,  and  complained  of  it  to  his  master,  who 
promised  that  it  should  be  fenced  again.  He  kept  on  with  his 
work,  and  was  injured.  The  jury  found  that  his  master  was  n^li- 
gent,  and  that  he  was  not;  and  his  action  agunst  his  master  for 
compensation  for  his  injury  was  sustained  by  the  court  Chief  Jus- 
tice CocEBURN  says  that  '^  there  is  a  sound  distinction  between  the 
case  of  a  servant  who  knowingly  enters  into  a  contract  to  work  on 
defective  machinery,  and  that  of  one  who,  on  a  temponury  defect 
arising,  is  induced  by  the  master,  after  the  defect  has  been  brought 
to  the  knowledge  of  the  latter,  to  continue  to  perform  his  servicer 
under  a  promise  that  the  defect  should  be  remedied.''  ifr.  Justice 
Byles  observed  that,  the  contract  being  to  work  with  fenced  machin-' 
ery,  when  it  was  broken  by  the  master,  it  might'  be  regarded  as  a 
species  of  compulsion.  But  he  added  a  remark  which  seems  to  point 
to  a  distinction  of  more  importance  in  the  case  we  are  oonndering 
than  in  the  one  in  which  it  was  made:  '^  Besided,  a  servant  know- 
ing the  facts  may  be  utterly  ignorant  of  the  risks."  * 

The  case  most  nearly  in  point,  of  any  which  has  been'  brought' 
to  our  notice,  is  0^ Byrne  v.  Bum^  16  Cas.  in  Gt  of  Sess.  (2d. 
senes),  1025,  cited  with  apparent  approbation  m  BaTtonshiU  Coal 
Co.  V.  Reidf  8  Macq.  266,  and  Same  v.  McOuire,  id.  300.  It  was  a 
Scotch  case,  in  which  the  plaintiff  was  a  girl  employed  by  the  defend-] 
ant  in  his  clay-mill,  altogether  inexperienced,  having  been  only 
nine  days  in  his  service,  and  unaware  of  the  risks  firom  the  machin-- 
ery.  The  superintendent  put  her  to  remove  some  waste  clay  whiles 
the  rollers  were  in  motion,  and  she  was  injured;  and  it  was  held  that^ 
she  could  maintain  her  action.    Lord  Crakwobth^r  comment  upon 
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it  is  in  tiiese  terms:  ''This  might  haye  been  quite  right.  It  may 
be^  thaty  if  a  master  employs  inexperienced  workmen,  and  directs 
them  to  act  under  the  superintendence  and  obey  the  orders  ^f  a 
deputy  whom  he  puts  in  his  place,  they  are  not,  within  the  meaning 
of  the  rule  in  question,  employed  in  a  common  work."  ''  They  are 
acting  in  obedience  to  the  express  commands  of  their  employer,  ami 
if  he,  by  the  carelessness  of  his  deputy,  exposes  them  to  improper 
risks,  it  may  be  that  he  is  liable  for  the  consequences.''  3  Macq.  295. 
And  Lord  Ohelmsfobd  adds :  ''  It  might  well  be  considered  that, 
by  employing  such  a  helpless  and  ignorant  child,  the  master  con- 
tracted to  keep  her  out  of  harm's  way  in  assigning  to  her  any  work 
to  be  performed."    Id.  311. 

The  case  of  Indermaur  y.  Damesy  Law  Bep.,  2  0.  P.  311,  furnishes 
a  slight  analogy  to  the  present.  A  gas-fitter's  man  was  sent  to  the 
defendant's  factory  to  inspect  meters,  and  was  hurt  by  falling  down 
an  unfenced  shaft  It  was  held  that  he  was  not  a  mere  yolunteer, 
but  came  upon  the  premises  under  such  conditions  that  he  was 
entitled  to  protection  against  an  unknown  danger.  Kelly,  0.  B., 
said,  in  deliyering  the  opinion  in  the  exchequer  chamber, ''  K  a  per- 
son occupxing  such  premises  enters  into  a  contract,  in  the  fulfillment 
of  which  workmen  must  come  on  the  premises  who  probably  do  not 
know  what  is  usual  in  such  places,  and  are  unacquainted  with  the' 
di^nger  they  are  likely  to  incur,  is  he  not  bound  to  put  some  fence 
or  safeguard  about  the  hole,  or,  if  he  does  not,  to  giye  such  workmen 
a  reasonable  notice  that  they  must  take  care  and  ayoid  the  danger  ? 
I  think  the  law  does  impose  such  an  obligation  on  him." 

Upon  the  new  trial  of  the  case  at  bar,  the  jury  should  be  instruc- 
ted that  the  defendants  had  the  legal  right  to  run  their  machinery 
without  fencing  or  boxing  it,  unless  by  so  doing  they  exposed  per- 
sons in  their  employment,  or  other  persons  who  came  upon  their 
premises  by  their  procurement  or  invitation,  to  danger  of  which 
they  gaye  no  sufficient  notice ;  that  if,  by  the  fact  the  cogs  were  in 
sight,  and  the  danger  from  them  apparent,  the  jury  should  be  satis- 
fied that  the  plaintiff  had  reasonable  notice  of  the  peril  to  which  he 
was  exposed,  a(nd,  understanding  it,  chose  to  undertake  the  employ- 
ment which  exposed  him  to  it,  he  cannot  recoyer ;  but  that,  if,  on  the 
other  hand,  they  should  be  satisfied  that  the  defendant  knew,  or 
had  reason  to  know,  the  peril  to  which  he  would  be  exposed,  and 
did  not  giye  him  any  sufficient  or  reasonable  notice  of  it,  and  if  hr, 
without  any  negligence  on  his  own  part,  from  inexperience  or  re  li- 
VoL.  IIL— 65 
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anoe  apon  the  diiectiona  giyen  him,  fidled  to  peioeiye  or  appreciate 
the  risk,  and  was  iigiired  in  conaeqnenoe^  they  wonld  be  rMponaiUa 
to  him  in  this  action. 

Oai$  to  ttand/ar  MaL 

The  case  was  accordingly  tried  at  April  term,  1869,  before  WsLia^ 
J^  and,  after  a  verdict  for  the  plaintifl^  wai  again  reported  for  tba 
reTiflion  of  the  fkill  court,  and  the  verdict  eoetained. 


CASK8 


SUPREME    COURT 


PENNSYLVANIA. 


Bhfibb  TBurapoBZAnov  Oo,  si^ellanti,  r.  WAHsavtA  Oil  Oa 

(•Ftaii.flt.U.) 

▲a  oil  compmy  thlpped  a  qvantltgr  of  oil  bj  tho  Bmpira  THaiportatlon  Oot^ 
vader  a  eondltloii,  wC  lorth  in  the  neoipt,  tlial  the  oil  oomiMuij  Bhoiild 
Miuiiie  all  riik,  and  the  tnuiaportatlo&  eompanj  shoiild  be  releeeed  from 
•11  reapoiudbilitgr  lor  Iom  or  damage.  The  oar  ooataining  the  refined  oHi 
waa  coupled  in  a  train  to  one  containing  erode  oil*  which  took  fire  from 
■parka  from  the  engine,  and,  on  account  of  a  defect  in  the  coupling,  could 
not  be  aeparated  from  the  car  of  refined  oil,  and  both  were  consumed. 
SM,  that  the  transportatSon  oompaaj  woo  UaUo,  notwithatanding  the 
condition  In  the  recelpi. 

AonoK  on  the  case  to  recover  for  the  loss  of  a  quantity  of  refined 
oil  bnmed  in  conrae  of  transportation  on  the  defendant^  cars.  The 
Wamantta  Oil  Befining  and  Mining  Company  shipped  sixty-seven 
barrels  of  refined  oil  in  the  oars  of  the  Empire  Transportation 
Company,  and  took  a  receipt  containing  a  condition  as  follows: 
**  The  owner  or  consignee  (in  consideration  of  the  extremely  hasar- 
dons  nature  of  such  merchandise,  which  is  not  covered  by  any  extra 
charge  for  transportation)  hereby  assumes  all  risk  for  leakagOi 
eraporation,  and  loss  by  fire  while  in  transit,  or  at  depots  or  in 
stations,  or  on  board  boats,  vessels  or  lighters,  from  any  cause  what- 
ever, and  all  dangers  and  delays  of  railroad  and  water  transportation 
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to  destination,  and  in  any  claim  or  demand,  suit  at  law  or  equity, 
against  this  company  or  transportation  company  or  agent,  for  loss 
or  damage  thereby,  this  bill  of  lading  shall  be  deemed  and  taken  as 
a  release  in  full  therefor.''  The  refined  oil  was  placed  in  a  train 
composed  partly  of  refined  and  partly  of  crude  oil ;  and  on  the  10th 
of  March,  1868,  while  this  train  was  being  conveyed  over  the  road 
of  the  Empire  Transportation  Company,  one  of  the  crude  oil  can 
took  fire  from  sparks  from  the.  engine,  and  before  the  next  car, 
which  contained  the  oil  company's  refined  oil,  could  be  detached, 
the  fire  communicated  to  it  and  the  oil  was  consumed.  Said  oil 
company  then  brought  action  against  the  Empire  Transportation 
Company  for  damages.  On  the  trial  it  appeared  that  the  reason 
why  the  refined  oil  car  could  not  be  detached  from  the  burning 
crude  oil  car  was,  that  the  coupling  iron  had  been  jammed  so  that 
the  pin  could  not  be  drawn.  It  appeared  also,  that  refined  oil, 
standard,  like  that  shipped  by  defendants'  cars,  would  not  ignite 
below  110  degrees;  and  that  crude  oil  would  ignite  at  65  degrees; 
also  that  it  was  usual  to  carry  crude  and  refined  oil  in  the  same 
train.  The  case  went  to  the  jury  on  the  question  whether  the  loss 
to  plaintiff  was  in  consequence  of  the  defective  coupling ;  and  this 
point  being  affirmed,  judgment  was  rendered  for  plaintiffs  for 
tC78.18 ;  and  defendants  appealed, 

J.  Ash  and  S.  C.  T.  Dodd^  for  plaintiff^  in  error,  cited  McOuttf 
V.  Clarkj  4  Wright,  399;    Pennsylvania  Railroad  Co.  y.  Oner, 
11  Casey,  60. 

0.  Heydrichy  for  defendant  in  error. 

« 

Shabswood,  J.  As  a  common  carrier  cannot,  by  a  special  notice 
or  limitation  in  the  contract  or  bill  of  lading,  protect  himself  from 
liability  for  the  negligence  of  himself  or  his  servants  {Pennsylvania 
Railroad  Co.  v.  Henderson,  1  P.  F.  Smith,  315),  the  only  question  in 
this  cause  was,  whether  the  defendants  had  been  guilty  of  such 
uegligence.  The  error  assigned  is,  that  the  court  below  took  that 
question  from  the  jury,  by  affirming  the  plaintiff's  second  pointy 
by  which  they  were  instructed  that,  if  they  were  satisfied  that  cer- 
tain facts  were  proved,  the  plaintiffs  were  entitled  to  recover.  The 
rule  upon  this  subject  was  very  clearly  laid  down  in  McCutty  v. 
Clarke^  4  Wright,  399,  in  which  it  was  said :    **  There  are  some  oases 
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ill  which  a  court  can  determine  that  omiBsions  constitute  negligence. 
There  are  those  in  which  the  precise  measure  of  duty  is  determinate, 
the  same  under  all  cirqumstances.  When  a  duty  is  defined,  a  failure 
to  perform  it  is,  of  course,  negligence."  Other  cases  fully  corrob- 
orate this  doctrine.  FotvM  v.  Pennsylvania  Railroad  Co^  8  Casey, 
414 ;  Pennsylvania  Railroad  Co.  v.  Onar,  11  id.  60 ;  Pittsburg  dk 
ConneUsville  Railroad  Co.  v.  McClurg,  6  P.  F.  Smith,  294;  Olassey 
¥.  Hestonville  Passenger  Railway  Co.^  7  id.  172. 

The  duty  of  a  common  carrier  is,  to  provide  a  vehicle  m  all  re- 
spects adapted  to  the  purposes  of  carriage,  and  so  constructed  as  to 
be  able  to  encounter  the  ordinary  risks  of  transportation.  Story  on 
BaiL,  §  509.  It  must  be  perfect  in  all  its  parts,  in  de&ult  of 
which  he  becomes  responsible  for  any  loss  that  occurs  in  consequence 
of  imy  defect,*  or  to  which  it  may  have  contributed.  Hart  v. 
AUen^  2  Watts,  114;  New  Jersey  Railroad  Co.  v.  Kenard,  9  Harris, 
204.  When  merchandise,  of  whatever  character,  is  carried  on  the 
same  railroad  train  with  cars  loaded  with  a  combustible  substance, 
easily  ignited  by  sparks  from  the  locomotive  engine — it  is  the 
special  duty  of  the  carrier  to  take  every  available  precaution  against 
the  communication  and  spreading  of  the  fire,  if  it  should  occur.  An 
evident  and  simple  measure  is,  to  have  the  coupling  of  the  cars  in  such 
perfect  order  that  any  one  or  more  of  them  can  be  easily  detached 
from  the  others  in  time  to  be  saved  from  the  consequences.  If  the 
fact  be  that  the  coupling  was  defective,  unless  such  defect  was  the 
result  of  an  inevitable  accident,  and,  in  consequence  of  it,  the  car 
containing  the  plaintiffs'  merchandise  could  not  be  detached  in  time 
to  be  saved,  the  negligence  and  liability  of  the  carrier  are  inferences 
of  law,  from  the  fietcts.      • 

But  it  is  said  that  the  onus  in  this  case  was  on  the  plaintiffs  be- 
low, to  show  that  the  defect  of  the  coupling  arose  from  the  negli- 
gence or  want  of  care  of  the  defendants.  We  think  not.  When  the 
carriage  is  proved  to  have  been  defective  at  the  time  of  ihe  injury, 
and  that  the  defect  contributed  to  the  loss,  the  onus  is  then  neces- 
sarily shifted  to  the  carrier.  He  must  rebut  it  by  evidence  that  the 
defect  arose,  not  from  the  insufficiency  of  the  vehicle  into  which 
the  goods  were  loaded,  but  from  some  subsequent  accident  beyond 
his  control.  This  pats  the  burden  where  it  ought  most  properly 
to  rest  The  carrier  ought  to  be  able  to  show,  with  ease,  by  hii 
servants,  that  the  vehicle  was  inspected  before  the  commencement 
of  the  trip,  and  every  thing  found  to  be  in  good  order.    It  would  be 
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Teiy  difScnlt  for  fhe  plaintifb  to  prore  the  oontrary — that  it  had 
not  been  examined,  or  that  it  was  in  bad  order  when  it  started.  On 
the  trial  of  this  case,  in  the  court  below,  there  was  no  evidence  to 
show  when  or  how  the  links  of  the  coupling  of  the  can  became 
jammed,  so  that  they  could  not  be  separated  in  time.  It  was  sur- 
mised by  one  of  the  witnesses,  that  it  must  have  got  into  that  sliape 
by  going  around  a  curre.  Even  admitting  this  to  be  so,  the  im- 
portant question  remains  unanswered^  and  which  it  was  incumbant 
on  the  carriers  to  answer,  when  did  this  occur  P  Had  it  been  shown 
to  have  happened  during  the  course  of  the  same  trip  in  which  the 
fire  took  phce,  and  that  it  was  not  known  to,  or  discovered  by,  the 
carriers  or  their  servants  in  time  to  be  remedied,  then,  indeed^ 
there  might  have  been*  a  question  of  negligence  for  the  jury.  But 
without  any  evidence  as  to  this  point,  there  was  notiiing  for  them 
but  that  which  was  submitted,  whether  the  coupling  of  tiie  oar 
defective^  and  that  defect  contributed  to  produce  the  loss. 

JudgmefU  qfirmii. 


Paull^  appellant^  y.  Halvbbtt. 

(6BFWiii.8t.4&) 

Slander  tf  UUe — i/r&n  mine  im  land, 

H.  WM  prsTentad  from  making  an  adyantageons  sale  of  lands  belonglag  la 
him  and  containing  an  iron  ore  mine,  hy  the  miBrepreaentations  of  P.  to  the 
proposed  hajrer,  to  the  eflhet  that  an  experienq9d  iron  mannfactnror  was  of 
opinion  Uiat  the  iron  mine  wa«  but  a  "  pocket/'  or  nest  Uiat  would  snddeiilj 
.  ran  oat.  EM,  that  H.  coald  recoTer  damages  from  P.  iar  a  rait  in  the 
aatoro  of  an  action  of  slander  for  defamation  of  title. 

Action  in  the  nature  of  an  action  of  slander  for  deflEunation  of 
title  by  Halferty  plaintiff,  against  Paull,  defendant,  September  8, 
1866.  The  plaintiff  was  the  owner  of  a  tract  of  land  containing  an 
iron  ore  mine  for  the  sale  of  which  he  was  negotiating  with  Mc- 
Loughlin,  when  Paull,  knowing  the  land,  interfered  and  sent  the 
following  letter  to  McLoughlin,  which  terminated  the  negotiations : 

'^  As  we  parted  the  other  day  you  said  something  of  buying  the 
tract  of  land  containing  the  ore  mine.  Now,  in  order  that  you  may 
be  fully  posted  before  purchasing  a  *  pig  in  a  poke,'  I  will  give  yon 
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Col.  Mathiot'B  opinion  of  that  iron  ore  deposit  OoL  Uaihioty  a 
shrewd,  practical  man,  well  known  in  Pittsburg,  who  managed  this 
fdmace  for  thirty  years,  considered  it  an  isolated  '  pocket  * '  or  neat,' 
as  miners  call  them,  that  wonld  nm  out  suddenly,  and  this  he  gare 
for  as  one  reason  for  always  using  it,  in  connection  with  other  ore 
(to  sare  it) ;  bnt  at  the  same  time  they  foond  that  the  ftimaoe 
worked  better  on  mixed  ore. 

^  And  when,  some  five  years  ago,  I  inquired  of  him,  how  he  come 
to  let  that  tract  be  sold  for  taxes  ?  he  replied  that  he  had  got  all  the 
timber  off  it,  and  thought  the  ore  was  nearly  played  out,  and^ 
although  I  thought  he  was  mistaken,  he  said  he  was  sustained  by 
Arthur  Harrison,  a  miner,  who  had  worked  in  it  I  have  not  men* 
tioned  this  before  to  any  one.** 

The  defendant  made  the  following  points  at  the  trial : 

^  Land  is  not  the  subject  of  defiunation,  as  offices,  trades,  pro- 
fessions  and  titles  are,  because  the  land  itself  is  a  standing  refutation 
of  any  fidse  statements  in  regard  to  it»  so  that  it  cannot  be  injured 
by  them. 

**  If  the  plaintiff  in  this  case  sustained  any  injury  flrom  the  loss 
of  his  baigain,  his  remedy  is  against  J.  Y.  McLoughlin  for  non- 
performance of  his  contract  to  purchase  the  land  for  the  price  agreed 
upon.*' 

The  court  ruled  against  the  former  point,  and  to  the  latter  made 
the  following  answer ; 

''  Although  plaintiff  might  hare  a  cause  of  action  against  Mc- 
Loughlin, it  would  seem  it  does  not  follow  that  he  could  not  also 
support  an  action  against  PaulL  It  is  not  a  case  of  election  or 
choice  of  remedies,  but  being  of  a  separate  character  both  might  be 
sustained.    We  therefore  answer  this  in  the  negative." 

Verdict  for  plaintiff  for  I997JS0,  judgment  thereon,  and  an  appeal 
therefrom  by  defendant 

E.  Cawen  (with  him  were  J.  A.  Hunter  and  H.  D.  Fo$hr)  fbv 
plaintiff  in  error,  dted  Good  v.  Mylin,  8  Barr,  56 ;  MeNair  t.  Ckm^ 
Un,  11  Casey,  28. 

H,  P.  Laurd  (with  him  was  Merchand)  for  defendant  in  error. 

THOxpsoiTy  0.  J.  This  was  an  action  in  the  nature  of  an  actioa 
of  dander  for  defiunation  of  title.    The  narr.  charges  the  defendant 
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with  falsely  and  malioioasly  misFepresenting  the  quality  of  a  oertain 
tract  of  land  supposed  to  contain  a  large  body  of  iron  ore  of  which 
the  plaintiff  alleges  he  was  about  to  make  an  advantageons  sale,  but 
was  prevented  by  the  malicious  conduct  of  the  defendant 

A  point  was  propounded  to  the  court  below  by  the  counsel  of  the 
defendant^  praying  a  charge  that  ^land  is  not  the  subject  of  defisb- 
mation,  as  offices,  trades,  professions  and  titles  are,  because  the  land 
itself  is  a  standing  refutation  of  any  fsiae  statements  in  regard  to  it, 
so  that  it  cannot  be  injured  by  them."  This  the  learned  judge 
refused. 

The  point  concedes  that  an  action  will  lie  for  deiamation  of  title. 
The  authorities  for  that  are  numerous:  Oro.  Eliz.  >196,  427;  Oro. 
Jac.'484;  EeL  153 ;  Styles'  Bep.  169 ;  54  Eng.  G.  L.  830;  to  which 
many  others  might  be  added. 

It  might  be  true  that  land  cannot  be  so  misrepresented  as  to  be 
the  subject  of  damages  where  the  reference  is  to  its  patent  qualities. 
I  fancy  that  a  statement,  however  malicioui^  that  land  is  without 
timber,  when  notoriously  well  timbered,  could  neyer  be  the  subject 
of  damages.  But  very  different  would  be  the  case  of  those  occult 
qualities  or  internal  values  which  science  and  experience  may  be 
able  to  detect  As  they  neyer,  or  very  rarely,  .can  be  certainly  ascer- 
tained, and  to  some  extent  must  rest  upon  opinion,  it  seems  to  me 
that  the  case  is  different  One  may  know  more  in  regard  to  the 
value  than  others,  and  if,  knowing  or  believing  the  condition  to  be 
one  thing,  and  representing  the  £Ebcts  in  a  different  light  and  preju- 
dicial to  the  owner,  he  does  him  an  injury,  he  ought  to  pay  the 
damages  his  misrepresentation  produces,  or  is  the  direct  cause  o£ 

The  representation  in  this  case  was,  that  an  experienced  iron  man- 
ufacturer was  of  opinion  that  the  iron  ore  in  the  land  was  but  a 
'^  pocket "  or  nest,  that  would  suddenly  run  out,  and  that  he  had 
used  ore  from  the  bank  with  other  ores,  in  order  to  save  it  This 
was  a  most  successful  mode  of  depreciating  the  value  of  the  land  as 
mineral  land,  and  if  this  was  fiEdse  and  malicious  as  well  as  injurious 
to  the  plaintiff,  why  shall  he  not  be  indemnified?  The  defendant 
did  not  pretend  to  prove  that  Col.  Mathiot  ever  did  say  what  he 
imputed  to  him,  or  that  the  fact,  independently  of  him,  was  true. 
The  witness,  the  party  in  treaty  for  the  land,  says,  that  in  conse- 
quence of  this  communication  from  the  defendant,  having  confidence 
in  him,  he  refused  to  go  on  with  the  purchase,  and  thus  the  matter 
ended.  '  As  the  use  of  the  words  in  rpiestion  was  not  in  se  actionably 
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the  pkintiff  proved  their  falsity^  so  far  as  obseryation,  experience, 
judgment  and  the  declarations  of  the  defendant  could  go.  This 
made  a  case  for  the  jury,  and  it  would,  we  think,  have  been  manifest 
error  in  the  judge  to  have  afiSrmed  the  defendant's  point 

It  would  hardly  be  denied,  I  think,  if  one  were  falsely  and  malici- 
ously to  represent  that  a  piece  of  land  and  residence  which  a  neigh- 
bor was  about  to  sell  was  very  unhealthy,  and  thus  break  off  an 
advantageous  sale,  that  this  would  be  actionable,  if  damage  was 
shown. 

For  misrepresenting  personal  qualities,  such  as  the  imputation  of 
the  want  of  chastity,  by  which  an  advantageous  marriage  was  lost, 
an  action  lies,  although  the  words  employed  may  not,  in  themselves, 
be  actionable.  Moody  v.  Baker ^  5  Cow.  351,  is  of  this  sort,  and 
there  are  many  such  in  the  books.  For  falsely  representing  a  ship 
as  unseaworthy,  an  action  lies.  Ingram  v.  Lawson,  9  Gar.  &  P.  326. 
This,  although  the  seaworthiness  of  the  vessel  might  be  claimed  as 
^'  a  standing  refutation ''  of  the  slander,  being  a  thing  easily  ascer- 
tained, I  regard  the  text  of  Starkie  on  Slander,  p.  172,  ed.  of  1869,  as 
quite  to  the  point  in  a  case  of  this  kind.  It  is  there  said,  '^  where  a 
party  is  prevented  from  seUing,  exchanging,  or  making  any  advan- 
tageous  disposition  of  land  or  other  property,  in  consequence  of  the 
impertinent  interference  of  the  defendant,  he  may  maintain  an 
action  for  the  inconvenience  he  has  suffered."  Burrall,  2622,  is  cited 
for  this  by  the  ieamM  author.  With  all  these  analogies  and  princi- 
ples to  sustain  the  ruling  of  the  learned  judge,  we  think  he  com- 
mitted no  error  in  answering  the  defendant's  first  point  as  he  did. 

In  regard  to  the  second  assignment  of  error,  which  is  the  answer 
of  the  learned  judge  to  the  defendant's  second  point,  much  need 
not  be  said.  It  seems  to  us,  that  if  the  law,  in  answer  to  it,  were 
wrong  to  any  extent,  the  facts  did  not  raise  the  question.  The 
defendant's  testimony  did  not  refer  at  all  to  any  completed  con- 
tract of  purchase  by  McLoughlin  from  the  plaintiff,  but  he 
(Claimed  it  to  have  been  shown  by  the  plaintiff  But  when  we 
look  at  that,  we  discover  nothing  like  a  contract  with  any  time  for 
performance,  and  necessary  details  on  either  side,  even  by  parol. 
The  preliminaries  to  a  contract  were  spoken  of,  nothing  more,  and 
this  the  defendant  seemed  to  understand,  for  he  interposed  his 
notice  not  to  buy  a  **  pig  in  a  poke  "  in  order  to  prevent  its  comple- 
tion. A  contract  tor  the  sale  of  land  is  not  made  by  a  statement  of 
the  price  asked  and  an  answer  ^'  that  I  will  take  it,''  as  said  in  this 
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case.    Arrangements  are  to  be  made,  as  to  how  and  when  to  be  paid» 

when  the  conveyanoe,  and  what  kind  of  oonyeyance^  is  to  be  madei 

and  then  th^  redaction  of  the  contract  to  writing  and  signing  it^  at 

least,  by  the  party  who  is  to  convey.    There  was  neither  a  parol  nor 

written  contract  in  evidence  in  this  cause;  such  an  one  ae  a  court 

woi:ld  have  allowed  to  have  gone  to  a  jury  as  a  binding  oontract  for 

the  sale  of  land.    I  admit  that  if  there  had  been  a  binding  contract 

between  the  plaintiff  and  McLoughlin,  for  the  land,  and  then  the 

latter  had  refused  to  comply  with  his  contract  on  account  of  the 

deflEunatory  representations  received,  the  authorities  show  that  the 

plaintiff's  remedy  would  have  been  on  the  contract  for  damages. 

This  is  very  clearly  asserted  by  Lord  Eldok,  0.  J^  in  Morris  v. 

Longdale,  2  Bos.  &  PuL  283;  see,  also.  Vicars  v.  WHoocks,  8  East  1; 

and  Bailey  v.  DreWj  5  Barb.  297.    But  we  need  not  enlarge ;  if  there 

were  error  in  this  answer,  it  was  innoxious,  as  the  proof  did  not 

raise  the  i>oint. 

The  learned  court  entered  judgment  on  the  verdict,  although  it 

had  reserved  the  question,  whether,  under  all  the  facts,  the  plaintiff 

was  entitied  to  recover.    This  was  certainly  insufficient  as  a  i>oint 

reserved  {Clark  d  Thaw  v.  Wilder,  1  Casey,  314),  and  the  plaintiff 

in  error  cannot  ask  a  review  here  of  any  thing  but  what  he  took 

exceptions  to  on  the  trial    We  have,  however,  discussed  all  the  ques* 

lions  in  the  case. 

Judjfmmii  qfirmetL 


Bbowk,  appellant,  y.  OLMCk 

(6B  Pion.  St*  SL  ) 
LiabaUy  of  tew-boatt. 

In  Pennsylvania  ateam  tow-boats  or  tugs  are  not  eommnn  earrien  as 
the  vessels  they  have  in  tow  and  their  cargoes. 

AcTiOK  in  assumpsit  by  Clegg  against  Brown,  commenced  Aug.  1, 
1867,  for  charges  for  towing  seven  loaded  coal-barges  from  Pitts* 
burg  to  Cairo,  and  towing  the  empty  barges  back  to  Pittsburg.  The 
contract  was  for  towing  eight  barges;  but  when  the  steam-tug, 
**  Mary  Davage,''  belonging  to  plaintiff,  had  towed  them  as  fiur  as 
Steuben ville  bridge,  one  of  the  barges  was  driven  against  the  pier  and 
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iiink,  and  only  the  seven  were  delivered;  wherefore  ihd  defendant 
refnaed  to  pay  the  charges. 
At  the  trifd  the  defendant  requested  the  following  charges: 

1.  **  That  when  the  owner  of  a  steam^tng  nndertakeo  the  business 
md  employment  of  towing  loaded  coal-boats  or  barges  firom  Pitts* 
burg  down  the  Ohio  river  to  a  distant  market,  and  in  snch  an 
undertaking  is  to  have  the  exclusive  i>ossession  and  control  of  the 
tow>  the  owner  of  which  is  not  to  be  present  by  himself  or  his  agents 
throughout  the  trip,  such  owners  will,  in  such  undertaking,  be  liable 
as  a  common  carrier,  in  the  absence  of  any  special  agreement  to  the 
contrary/' 

2.  ^'  If  this  point  be  declined,  then  that  in  such  case,  if,  in  mid- 
day and  on  an  open  river,  the  tug  should  collide  against  the  pier  of 
a  bridge  and  sink  one  of  her  barges  in  tow,  not  from  any  sudden 
unforeseen  accident,  or  firom  any  inevitable  cause,  but  from  ttie  pilot's 
having  gradually  lost  the  control  of  his  boat  and  tow,  under  the 
usual  and  ordinary  action  of  the  wind  and  currents,  the  owners  of 
the  tug  would  be  liable  for  the  loss  of  the  barge." 

8.  **  Or  if  declined,  then  that  the  liability  of  the  tug-boat  owner 
in  this  case  would  be  similar  in  extent  to  that  of  a  common  carrier 
under  a  bill  of  lading,  with  usual  exception  against  the  perils  of 
navigation,  which  would  not  excuse  a  coUision  in  open  day  with  a 
well-known  obstruction,  as  the  pier  of  a  bridge,  there  having  been 
no  sudden  or  unforeseen  act  or  violence  of  a  nature  which  caused 
the  collision." 

4.  ^'  That  when  a  steam-tug  undertakes  to  tow  a  large  fleet  of 
loaded  coal-boats  down  the  Ohio  river,  as  in  this  case,  und  just  when 
arriving  at  the  SteubenviUe  bridge,  well  known  as  a  dangerous  place, 
where  more  than  ordinary  care  and  skill  is  req9isite  in  management 
of  the  tow,  the  captain  and  one  of  the  pilots  go  down  to  their  din- 
ner, leaving  only  one  pilot  and  the  mate  on  deck  to  mt^nage  the  tow 
and  carry  it  by  the  dangerous  place,  and  the  boat  under  the  manage- 
ment, or  mismanagement,  of  the  pilot  and  mate,  strikes  one  of  the 
bridge  piers  and  sinks  one  of  her  barges,  the  owners  of  the  tug 
would  be  liable  to  the  owner  of  the  barge  for  its  loss." 

5.  '^  If  the  court  declined  the  charge  as  requested  in  the  last  point, 
then,  tL«»t  under  the  circumstances  there  detailed,  the  owners  of  the 
tug  would  be  so  liable,  unless  they  show  aflSrmatively  and  clearly 
that  the  accident  arose  ftx)m  some  sudden  and  unforeseen  cause  which 
human  skill  and  foresight  could  not  have  provided  against" 
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6.  '^That  the  facta  in  evidence  are  insufficient  in  law  to  exoiue 
Qie  plaintiffs  for  the  loss  of  the  barge.'' 

The  court  denied  the  first,  fourth  and  sixth  requests,  and  as  to 
the  others  charged  as  foUo^^: 

2.  ''  The  court  declines  to- affirm  this  i>oint  without  qualification. 
If  the  pilot '  gradually  lost  the  control  of  his  boat  and  tow/  without 
any  want  of  proper  and  reasonable  care  and  skill  on  his  part,  then 
the  ownera  of  the  tug  would  not  be  liable  for  the  loss  of  the  barge; 
but  'if  the  pilot'  gradually  lost  the  control  of  his  boat  and  tow 
Vthrough  any  negligence  or  want  of  proper  and  reasonable  care  and 
skill  on  his  part/  then  the  owners  of  the  tug  would  be  liable  for  the 
loss  of  the  barge,  under  the  facts  stated  in  the  i>oint" 

3.  '*The  court  declines  to  charge  as  requested  in  this  point 
Whether  the  less  of  the  barge  was  occasioned  by  the  perils  of  the 
navigation  or  by  the  negligence,  want  of  skill  and  care  on  the  pari 
of  the  pilot  and  crew  of  the  tug,  is  a  question  of  fact  for  the  deter- 
mination of  the  jury,  and  not  a  matter  of  law  for  the  decision  of 
flie  court** 

5.  '^  Omitting  the  words  '  sudden  and  unforeseen '  before  the  word 
*  caase,'  the  point  is  affirmed." 
Verdict  for  plamtifb  for  $2554.07.    The  defendant  appealed. 

H.  Burgwin,  for  plaintiff  in  error,  cited  Angell  on  Oarriers,  §§  77, 
120, 152 ;  Riley  v.  Home,  5  Bingh.  217 ;  Oermania  Ins,  Oo.  v.  Pihe^ 
8  Am.  Law  Beg.,  October,  1869,  p.  614. 

J.  Barton  and  R.  Woods,  for  defendants  in  error,  cited  Hays  t. 
Paul,  1  P.  F.  Smith,  134. 

Bead,  J.  Are  steam  tow-boats  common  carriers  in  respect  to  the 
boats  they  have  in  tow,  is  a  question  of  great  importance  in  this 
State,  and  is  distinctly  presented  for  our  consideration  in  this  case. 
The  distinction  attempted  to  be  drawn  in  the  points  presented  to 
the  court  would  seem  to  take  for  granted  that  in  aU  other  species 
of  towage  the  owners  of  steam-tugs  are  not  common  carriers^  but 
are  responsible  only  for  ordinary  skill,  care  and  diligence  in  their 
undertaking.  The  effort  then  is  to  make  the  owners  of  tugs,  towing 
loaded  coal-boats  on  the  Allegheny,  Monongahela,  Ohio,  Delaware 
and  Schuylkill  rivers,  insurers  of  the  boats  and  their  cargoes  towed 
by  them ;  and  legally  responsible  for  all  acts  against  which  tbej 
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could  not  provide,  from  whatever  cause  luising;,  the  acts  of  Ood  and 
the  pablic  enemy  only  excepted. 

The  common-law  rule  applied  only  to  goods,  and  not  to  vessels  or 
boats,  to  which  it  cannot  be  extended  except  by  a  forcible  perver- 
sion of  its  terms  and' meaning.  Towage  by  steam  is  a  different  and 
new  business,  to  which  should  be  applied  the  ordinary  rules  of  bailees 
for  hire,  and  this  has  been  the  clear  understanding  of  the  community 
in  this  State. 

In  Leech  et  dL  v.  The  owner  of  the  eteamboai  Miner,  1  Phila* 
144,  the  action  was  for  the  loss  of  two  boats  loaded  with  coal,  al- 
leged to  have  been  lost  by  the  carelessness  of  the  defendant,  who  had 
undertaken  to  tow  them  from  the  mines  on  the  Monongahela^  to  the 
landing  at  Pittsburgh. 

LowRiE,  J.  (1st  of  March,  1848)  charged  the  jury,  ^  That  the 
owners  of  a  tow-boat  are  not  liable,  as  common  carriers,  for  the  safety 
of  the  boats  and  their  contents,  which  they  undertake  to  tow.  In  the 
performance  of  the  duty,  they  are-  bound  to  exercise  ordinary  care 
and  skill  in  directing  their  movements,  and  are  liable  if  the  accident 
arose  from  such  want  of  care  and  skilU' 

In  Leonard  r.  Hendrickson,  which  was  the  case  of  a  rafb  taken  in 
tow  by  a  steamboat,  Hepburk,  J.,  in  the  same  court  in  the  next  year 
(1849),  held  that  the  owners  of  the  boat  were  not  common  carriers. 
This  case  was  taken  to  the  supreme  court  and  there  affirmed,  and  is 
reported  in  6  Harris,  40. 

A  very  able  opinion  was  delivered  by  Chahbebs,  J.,  considering 
the  question  upon  reason  and  authority,  rejex^ting  the  Louisiana 
doctrine,  and  adopting  the  New  York  rule  as  unanimously  laid  down 
by  court  of  appeals  in  Wells  v.  Steam  Navigation  Company,  2  Comst 
207. 

In  Hays  v.  Paul,!  P.  P.  Smith,  134,  the  court  below  affirmed  the 
defendant's  point  **  that  the  owners  of  a  steamboat,  employed  in 
towing  boats,  are  not  common  carriers,  and  are  only  bound  to  take 
such  reasonable  degree  of  care  and  attention,  that  the  owner  of  the 
boat  or  raft  towed  shall  incur  no  damage  or  loss  through  the  negli^' 
genoe  or  default  of  the  owner  of  such  steamboat,  or  of  his  servanf^ 
The  case  was  tried  and  decided  upon  this  principle,  and  affirmed  by 
the  supreme  court. 

It  appears,  therefore,  to  be  the  settled  rule  in  Pennsylvania^  thai 
ihe  owners  of  steam  tow-boats  are  not  common  carriers. 

J  am  aware  of*  the  opinion  of  Kane,  J.,  in  VandersKce  y.  Th$ 
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steam  Unthboat  Superior^  in  admiraltj,  in  th«  district  ooort  of  the 
United  States  for  the  eastern  district  of  Pennsjlvania,  reported  in  % 
Am.  L.  J.  (N.  S.)  347,  and  in  13  Law  Bep.  399.  The  learned  judge 
agrees  with  Chancellor  Kent,  and  disagrees  with  Stoby,  J.,  and 
with  the  case  in  3  Hill,  9,  in  holding  steam-tugs  common  carrien; 
Alter  stating  various  reasons  for  considering  them  common  carrier^ 
he  says,  ''these  considerations  urge  us  very  strongly,  to  hold  the 
steam-tug  to  the  rigid  accountability  of  a  common  carrier,  but  I  do 
not  think  it  necessary  to  decide  the  question/' 

There  is  no  date  to  this  opinion,  but  as  the  libel  was  for  damage 
done  to  a  boat  and  her  cargo  in  March,  1846,  and  as  neither  the 
case  in  7  Hill^  538,  nor  that  in  6  Harris,  40,  are  referred  to,  it  must 
have  been  prior  to  the  publication  of  those  cases,  the  last  of  which 
would  have  had  a  controlling  influence  over  the  mind  of  the  judge. 
In  1  Wharton's  Dig.  (6th  ed.  1853)  203,  under  the  head  of  Bail- 
ment 1  —  Common  Carrier^  part  11,  the  digester,  after  stating  the 
case  of  Vanderslice  v.  The  SuperioTy  as  if  it  had  been  a  positive 
decision  that  a  steam-tug  towing  boats  for  hire  was  a  common 
carrier,  adds:  ''This  case  was  affirmed  on  appeal  to  the  circuit 
court  by  Obieb,  J.,  on  the  ground  that  there  had  been  a  want  of 
ordinary  care  on  the  part  of  the  steam-tug,  but  he  declined  to  rule 
that  she  was  a  common  carrier." 

In  the  supplement  of  Wharton's  Digest  published  in  1865,  under 
the  head  BailtneniSy  page  42,  ''who  are  common  carriers?"  "3. 
Steam-tugs  are  not  liable  as  common  carriers  for  the  safety  of  yes- 
sds  which  they  are  towing,  or  of  their  cargo.  HifUer  t.  Steam-tug 
Enterprise;  HifUer  t.  Hie  Steamer  Napoleon^  3  WaU.  5."  It  is 
clear  the  dictum  of  Kakb,  J.,  did  not  form  the  grounds  of  decis- 
ion in  the  case  before  him,  nor  of  any  other  case  in  the  third  circuit,  so 
far  as  we  know.  The  decisions  on  this  point  in  the  State  courts^  and 
in  those  of  the  United  States,  entirely  harmonize. 

In  Merrich  v.  Brainardy  38  Barb.  574-^85  (1860),  the  court  say, 
^one  who  contracts  to  tow  a  boat  laden  with  merchandise,  for 
another,  is  not  a  carrier  and  does  not  assume,  nor  is  he  charged 
with  the  duties  and  responsibilities  of  a  carrier.  WeOe  t.  Steam 
Navigaticm  Co.y  2  Oomst  204.  In  the  same  case  (4  Seld.  375),  it 
was  held,  that  the  owners  of  a  tow-boat,  in  the  absence  of  an  express 
contract  limiting  their  liability,  are  bound  to  exercise  ordinary  care 
and  diligence,  and  are  liable  for  the  want  thereot" 

In  the  court  of  appeals  in  Merrieh  t.  Van  Santvoord  et  oZ.,  84  N.  T 
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<7  Tifil)  208  (1866),  this  case  was  modified  by  reversing  the  judg- 
ment  of  the  court  below,  as  to  the  defendant  Van  Santvoord,  who  had 
been  held  liable  as  a  mere  stockholder  in  a  Oonneoticnt  corporation, 
bat  affirming  the  judgment  as  against  the  defendant  Brainard,  upon 
the  principle  just  stated.  ^  We  have  examined  the  questions  raised 
by  the  appeal  which  affect  the  defendant  Brainard,  and  think  the 
judgment  as  to  him  should  stand  for  the  reasons  assigned  in  the 
court  below,''  in  which  all  the  judges  concurred. 

Beits,  J.,  in  Abb&y  v.  Sieamboai  R.  L.  Stevens^  22  How.  Pr.  78; 
in  the  district  court  of  the  United  States  for  the  southern  district 
of  New  York,  in  September,  1861,  said :  **  The  tug  is  not  to  be 
regarded  subject  to  the  liabilities  of  a  common  carrier  or  insurer.'' 
The  decision  in  I%e  Princeton,  3  Blatch£  G.  0. 54,  by  Nelson,  J.» 
one  of  the  judges  who  decided  the  case  of  Alexander  t.  Greene,  8 
Hill,  9,  looks  in  the  same  direction,  and  can  bear  no  other  interpre* 
tation.  In  The  Steamboat  Angelina  Coming,  1  Ben.  109,  Bekb* 
DiCT,  J.,  of  the  XJnited  States  district  court  for  the  eastern  district 
of  New  York,  in  1867,  held  that  a  steam-tug  is  not  a  common 
carrier  of  the  vessel  she  tows. 

In  7%a  Steamer  New  Philadelphia,  1  Black.  62,  it  seems  to  have 
oeen  taken  for  granted,  in  the  district  and  circuit  courts,  and  in  the 
supreme  court,  that  the  steam-tug  New  Philadelphia  was  not  a 
common  carrier  of  the  coal-baige  she  had  in  tow,  and  the  ground 
of  claim  by  the  libelant  for  the  damages  to  the  tow  was,  that  they 
were  occasioned  by  negligence  and  want  of  ordinary  skill,  care  and 
prudence  on  the  part  of  those  who  were  intrusted  with  the  naviga- 
tion of  the  tug. 

It  may,  therefore,  be  affirmed,  that  by  the  law  of  Pennsylvaniai 
an4  also  of  New  York,  as  administered  by  the  courts  of  those 
States,  and  by  the  courts  of  the  United  States  in  the  second  and 
third  circuits,  steam-tugs  or  boats  are  not  common  carriers  of  the 
vessels  they  tow. 

The  cases  in  England  are  generally  in  the  admiralty,  which  has 
jurisdiction  of  towage,  and  which  is  often  connected  with  salvage. 
In  Symonde  v.  Pain,  6  Hurlst  &  N.  709,  which  was  an  action  by 
the  owner  of  a  smack,  against  the  owners  of  a  steam-tug  employed 
to  tow  his  smack  out  of  the  harbor,  for  negligence  of  the  master  of 
the  tug;  by  which  the  smack  was  stranded,  the  declaration  was  in 
the  common  form  for  negligence  in  towing  the  plaintiff's  vessel  out 
to  sea.    The  defense  set  up  was  a  special  notice  on  the  back  of  the 
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printed  receipts  giveu  by  the  defendants,  exempting  them  from  all 
liability  for  any  loss  or  damage  whether  arising  from,  or  occasioned 
by,  any  supposed  negligence  or  default  of  them  or  their  serrants, 
and  the  question  was,  whether  the  plaintiff  had  knowledge  of  this 
notice.  The  Lord  Chief  Babok  expressed  the  opinion,  that  the  con- 
tract was  upon  the  terms  of  the  notice,  and  that  it  was  evident  the 
defendants  did  not  undertake  for  the  charge  of  seven  shillings  and 
sixpence  to  be  insurers  against  accidents  to  the  vessels  they  towed— ^ 
and  the  plaintiff  i^as  then  nonsuited.  Upon  a  motion  for  a  new 
trial  in  idiowing  cause,  defendants'  counsel  said:  ''This  is  not  the 
case  of  a  common  carrier.  There  was  no  common-law  obligation 
on  the  defendants  to  tow  the  plaintifl^s  vessel,  but  tiie  liability 
depends  on  contract" 

Baron  Mabtik  said:  ''  I  am  of  opinion  that  it  was  a  question  for 
the  jury,  what  was  the  contract  the  plaintiff  and  defendants  entered 
into,  and  that  it  was  not  a  question  of  law  for  the  judge  to  decide. 
Whether  the  plaintiff  had  knowledge  of  the  notice  by  reason  of 
having  the  receipts  was  essentially  a  question  of  fact,  and'  ought 
not  to  have  been  withdrawn  from  the  consideration  of  the  jury** — 
a  new  trial  was  granted ;  and  upon  a  second  trial  before  Eble,  C.  J., 
the  learned  judge  left  it  to  the  jury  to  say  whether  the  contract 
between  the  plaintiff  and  defendant  was  made  on  the  terms  printed 
on  the  back  of  the  receipts,  and  the  jury  having  found  in  the  affirma- 
tive, plaintiff  elected  to  be  nonsuited. 

In  TIis  Minnehahoy  1  Lush.  335,  and  in  the  judicial  committee 
of  the  privy  council.  Lord  Kingsdowk  said :  ''  When  a  steamboat 
engages  to  tow  a  vessel  for  a  certain  remuneration  from  one  point  to 
another,  she  does  not  warrant  that  she  will  be  able  to  do  so,  and 
will  do  so,  under  all  circumstances  and  at  all  hazards ;  but  she  does 
engage  that  she  will  use  her  best  endeavors  for  that  purpose,  and 
will  bring  to  the  task  competent  skill;  and  such  a  crew,  tackle  and 
equipments  as  are  reasonably  to  be  expected  in  a  vessel  of  her  class. 
She  may  be  prevented  from  frilfilling  her  contract  by  a  m  major, 
by  accidents  which  were  not  contemplated,  and  which  may  render  the 
fulfillment  of  her  contract  impossible,  and  in  such  case,  by  the 
general  rule  of  law,  she  is  relieved*  fr^m  her  obligationii.  But  she 
does  not  become  relieved  trom  her  obligations  because  unforeseen 
difficulties  occur  in  the  completion  of  her  task ;  because  the  perform- 
ance of  the  task  is  interrupted  or  cannot  be  completed  in  the  mode 
in  which  it  was  originally  intended — as  by  the  breaking  of  the 
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chip's  hawser.  But  if  in  the  discharge  of  her  task,  by  sudden 
yiolenoe  of  wind,  or  waves,  or  other  accidents,  the  ship  in  tow  is 
placed  in  danger,  and  the  towing  vessel  incnrs  risks  and  performs 
duties  which  were  not  within  the  scope  of  her  original  engagement, 
she  is  entitled  to  additional  remuneration  for  additional  services,  il 
the  ship  be  saved,  and  may  claim  as  a  salvor,  instead  of  being 
restricted  to  the  sum  stipulated  to  be  paid  for  mere  towage.''  In  the 
eases  on  this  subject  the  towage  contract  is  generally  spoken  of  as 
superseded  by  the  right  to  salvage.  In  the  case  of  T%e  Julia,  in  the 
judicial  committee  of  the  privy  council,  11  Moore  P.  0.  210,  1 
Lush.  224,  Lord  Eingsdown  said :  *^  When  the  contract  was  made, 
the  law  would  imply  an  engagement,  that  each  vessel  should  per- 
form its  duty  in  completing  it,  that  proper  skill  and  diligence  would 
be:  used  on  board  6f  each,  and  that  neither  vessel,  by  neglect  or 
mdscondtict,  could  create  unnecessary  risk  to  the  other,  or  inerease 
any  risk  which  might  be  incidental  to  the  service  undertaken. 
.  So  where  a  steam-tug,  to  avoid  being  crushed  by  collision,  let  go 
her  tow  and  slipped  out  from  between  the  two  vessels,  and  dropped 
astern,  '^  It  was  admitted  on  all  sides  that  this  maneuver  was  per^ 
fectly  justifiable."     The  Annapolis,  P.  0.,  5  Law  Times  R.  88. 

It  is  dear  from  these  authorities  that  steam  tow-boats  or  tugs  ar^ 
not,  by  the  law  of  England,  common  carriers,  of  the  vessels  they  tow« 
-  ^he  cases  in  the  tJnited  States  which  are  supposed  to  express  a 
oo2itrary  opinion  are  White  v.  Mary,  6  Cal.  462,  October  tenft> 
1856,  where  Justice  Hbtdenfeldt,  delivering  the  opinion  of  the 
eourt,  says :  "  It  is  immaterial  to  consider  whether  the  defendant  was 
•in* was  not  a'commoneaiiriei^ although. I  think  she  was,  according  td 
the  most  striking  analogies ;"  Wahton  v.  My^s,  5  Jones  (N.  0.) 
174,  December,  1857,  where  Judge  Pearson  said:  ^'We  are 
inclined  to  the  opinion,  that  the  defendants,  John  and  Bedding 
Myers,  the  owners  of  the  steamboat,  were  common  carriers,  in  respect 
to  the  plaintiff's  flat  they  had  in  tow." 

In  Ashmare  v.  Penn.  Steam  Towing  Trans.  Co^  4  Dutch.  180, 
one  judge,  upon  a  motion  for  a  new  trial,  deemed  it  unnecessary  to 
decide  whether  a  tower  was  a  common  carrier.  Another  judge  held, 
both  upon  principle  and  authority,  that  he  was  not  a  common  carrier. 
A  third  seemed  to  be  of  the  opinion  that  he  was  a  common  carrier; 
and  the  chief  justice,  who  had  tried  the  cause,  and  who  had  not 
charged  the  jury  that  the  steamboat  was  a  common  carrier,  concur- 
i«d  with  the  majority  in  dismissing  the  motion  for  a  new  trial. 
Vol.  IIL  — 67 
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Ib  Sproul  T.  Hemmingwayy  14  Pick.  1^  a  brig  wtich  was  towed  at 
the  stem  of  a  steamboat^  employed  in  the  bnsineBS  of  towing  vessels 
in  the  river  Mississippi;  below  New  Orieans,  was,  throngb  the  negli- 
gence of  the  master  and  crew  of  the  steamboat^  over  whom  those  in 
charge  of  the  brig  had  no  controli  bronght  into  collision  with  a 
schooner  lying  at  anchor.  It  was  held^  that  the  owner  of  the  brig  was 
not  responsible  for  the  damage  sustained  by  the  schooner.  There 
is  nothing  in  this  case  showing  that  the  court  regarded  the  steamboat 
as  a  common  carrier,  and  this  is  remarkable  because  the  case  of 
Smith  V.  Fierce^  1  La.  349,  in  which  the  owners  of  steam 
tow-boats  on  the  Mississippi  were  held  liable  as  common  carriers, 
had  been  decided  in  May,  1830,  and  published  in  1831,  two  yean 
before  the  decision  of  the  Massachusetts  case. 

Of  the  text-writers.  Story  on  Bailments  (7fh  ed.  §  496)»  aayss 
**  The  owners  of  a  steamboat,  who  undertake  to  tow  fteight-boats 
for  hire,  or  undertake  to  tow  vessels  in  or  out  of  port  for  hire,  aro 
not  common  carriers,  but  are  responsible  only  for  ordinaiy  can^ 
skill  and  diligence  in  their  undertaking.^  Such  is  the  opinion  also 
expressed  in  Angell  on  Carriers  (4th  ed.  1868,  §  86). 

And  in  1  Parsons  on  Shipping  and  Admiralty,  page  247,  it  is  said 
^  steam  tow-boats  are  not  generally  considered  common  carriers  in 
jespect  to  the  boats  they  have  in  tow.^ 

.  The  detailed  examination  we  have  made  of  the  authorities  upon 
ihis  i>oint  shows  conclusively  that  in  Pennsylvania  the  law  is  ddbi- 
itely  settled  that  steam  tow-boats  or  tugs  are  not  common  carriers  aa 
regards  the  vessels  they  have  in  tow,  and  their  cargoes.  There  is 
nothing  in  any  of  the  other  speoiflcationi  of  error,  and  the  judgment 
is  therefore  afSnned. 
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MvvPOBFF,  appeUant,  t.  Wiokbbbhail 

LkMUif  4^  prineipal  far  utuHOhorlBed  aeU  of  a(fe^ 

Defendant's  agent,  in  proearing  plaintUT's  promiBsorj  note,  signed  a  leeeipt 
in  the  name  of  Ills  principal,  containing  an  undertaking  that  the  note 
should  be  protected  at  maturity.  He  was  not  authorised  to  sign  such  a  re- 
eeipt;  but  defendant  used  the  note  in  his  business,  and  plaintiff 
obliged  to  pay  it  at  maturitj.  Seid,  that  defendant  was  liable  on  the 
tract  contained  in  the  receipt. 

AonoN  in  assnmpfiity  to  leooyer  the  amount  of  a  note  whidi 
defendant  had  agreed  to  protect  at  maturity  but  plaintiff  had  been 
obliged  to  pay.  The  note  and  receipt  forming  the  basis  of  iha 
action  are  as  follows: 

"  $800.  PrrrsBUBG,  Ifovemb&r  99, 18581 

•«  Four  months  after  date,  I  promise  to  paj  to  the  order  of  8.  M.  Wlckeii- 
•ham,  $800,  without  defalcation,  for  value  recelTod. 

"G.  A.  MxTimoBW." 

'*  PnTSBune,  Ifavember  99, 1858L 
**  We  recelTed  of  G.  A.  Mundorff  his  note,  calling  for  $800,  payable  to  tha 
aider  of  8.  M.  Wickersham,  dated  Norember  80, 1858,  which  we  are  to  protest 
at  maturitj.  "  Jambs  YAJXDmasBirw, 

**  For  8.  M.  WicgmiswAMr 

It  appeared  that  defendant  had  told  Yandergriff  to  call  on  plain- 
tiff for  the  note ;  that  he  did  so^  and  got  the  note,  whereupon 
plaintiff  drew  the  receipt  and  Yandergriff  signed  it  Yandergriff 
testified  that  he  did  not  owe  defendant,  and  did  not  know  whether 
plaintiff  owed  defendant,  and  that  he  had  no  authority  to  sign  the 
receipt  as  he  did.    Judgment  of  nonsuit  and  plaintiff  appealed. 

B.  F.  Lucas  (with  him  was  A.  O.  Lucas),  for  plaintiff  in  error, 
cited  Sevan  y.  Insurance  Co.f  9  W.  ft  S.  187. 

Shabswood,  J.  If  an  agent  obtains  possession  of  tne  property 
of  another,  by  making  a  stipulation  or  condition  which  he  was  not 
authorized  to  make,  the  principal  must  either  return  the  property* 
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or,  if  he  receiyes  it,  it  must  be  subject  to  the  condition  upon  which 
it  was  parted^  with  by  the,  fonner  owner.  Thii9  proposition  is 
founded  upon  a  principle  which  pervades  tiie  law  in  all  its  branches : 
Qui  scntU  catntnodumy  sentire  debei  ei  onus.  The  books  are  full  of 
striking  iUustrations  of  it,  and  more  especially  in  cases  growing  out 
of  the  relation  of  principal  and  agent  Thus,  where  a  party  adopts 
a  contract  which  was  entered  into  without  his  authority,  he  must 
adopt  it  altogether.  He  cannot  ratify  that  part  which  is  beneficial 
to  himself  and  reject  the  remainder;  he  must  take  the  benefit  to  be 
jderiyed  from  the  transaction  cum  onere:  Broom's  Legal  Maxims, 
632  y  Bovil  T.  Pack,  7  East,  164;  Coleman  y.  Stark,  1  Oregon,  115. 
In  the  familiar  case  of  the  sale  of  a  horse  by  a  servant^  who,  with- 
out authority,  warrants  the  soundness  of  the  animal,  the  master 
Haying  reeeiyed  the  price  enhanced  by  the  warranty,  eyen  th<>ugh 
ignorant  of  it,  is  responsible.  Nelyear  y.  Hawke,  5  Esp.  72;  Al^ 
milder  y.  Gibson,  2  Campb.  565 ;  WiUiamson  y.  Canaday,  3  Ired.  349. 
Where  the  agent  of  the  insured,  in  effecting  an  insurance,  makes  Iei 
false  and  unauthorised  representation,  the  policy  is  yoid.  Where 
que  of  two  innocent  persons  must  suffer  by  the  fraud  or  negligence 
of  a  third,  whicheyer  of  the  two  has  accredited  him  ought  to  bear 
the  loss.  Fitzherbert  y.  Mather,  1  T.  R.  12.  The  holder  of  a  note 
is  responsible  for  representations  made  by  a  broker  employed  to  sell 
it».t;hough  contrary  to  his  instructions.  Lobdell  j.  ffaker,  1  Mete 
1.93.  A  principal  who  sues  to  enforce  a  contract  is  bound  by  the 
representations  made  by  his  agent,  in  order  to  induce  the  opposite 
party  to  make  it.  Bennett  y.  Judson,  21  N.  Y.  238 ;  ElfoeU  y. 
Chamberlain^  4  Bosw.  320 ;  31  N.  Y.  611.  So  a  debtor  cannot  haye 
the  benefit  of  a  compromise  and  release,  effected  by  his  agent,  with- 
out adopting  all  the  representations  made  by  the  agent  to  the 
creditors  in  negotiating  it.  Crans  y.  Hunter,  28  N.  Y.  389.  If  an 
agent  borrows  money  for  his  principal,  and  procures  another  to  be- 
come surety,  and  the  surety  afterward  pays  the  debt,  the  principal 
is  answerable  to  the  surety.  Higgins  y.  Dillinger,  22  Miss.  397. 
There  is  a  yery  strong  case  in  Barber  y.  Britton,  26  Vt  112, 
where  the  defendant*  sent  a  seryant  to  employ  the  plaintiff,  who  was 
a  physician,  to  yisit  a  boy  who  had  been  injured  in  their  seryioe, 
and  directed  him  to  tell  the  plaintiff  that  they  would  pay  for  the 
fitist  yisit.  The  seryant  neglected  to  mention  this,  and  employed 
ihe  plaintiff  generally.  He  attended  the  boy  until  he  recoyered, 
and  the  defendants  were  held  liable  for  his  whole  bill.    Many  of 
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these  cases  are  pat  upon  an  implied  authorityy  bat  the  more  reason- 
able groundy  as  it  seems  to  me,  is,  that  the  party,  having  enjoyed  a 
benefit,  must  take  it  cum  onere. 

The  defendant  in  this  case  received  a  note  signed  by  the  plaintiff 
which  was  delivered  to  the  defendant's  agent,  upon  the  faith  of  an 
undertaking  that  he  would  protect  it  at  maturity.  He  has  enjoyed 
the  benefit  of  the  transaction.  He  used  the  note  in  his  business, 
and  doubtless  received  the  proceeds  of  its  discount  The  plaintiff  - 
has  been  obliged  to  pay  it  at  maturity,  as  his  possession  of  the  note, 
with  the  defendant's  indorsement,  proves,  at  least,  prima  facie.  He 
is  now  seeking  to  enforce  the  contract  evidenced  by  the  receipt 
Why  shall  not  the  defendant  bear  the  burden  of  the  transaction,  as 
he  has  received  the  benefit  P  If  the  note  was  not  an  accommoda- 
tion note,  but  founded  on  value;  if  the  plaintiff  did  owe  the 
defendant  the  amount  of  it,  and  the  defendant  was  not  bound  to 
protect  it  at  maturity,  then  there  was  a  palpable  fraud  committed 
by  the  plaintiff,  in  requiring  the  agent  to  sign  such  a  receipt,  and 
ibis  would  be  a  fiill  defense  to  the  action. 

Judgment  reversed,  and  procedendo  awarded. 


Heath,  appellant,  v.  Paob. 

(aBPttim.8t.108.) 
Uturioue  loan — attaehmerU  of  proceeds  offiaudtdeni  sale  of  kmd. 

H.  loaned  money  ta  P.  at  a  oBorious  rate  of  interest,  and  after  the  usury 
consummated,  H.,  with  intent  to  defraud  his  creditors,  conveyed  land,  with- 
out consideration,  to  G.,  who,  in  turn,  at  H/s  request,  conveyed  it  to  J.,  the 
son  of  H.,  also  without  consideration.  Subsequently  P.  sued  H.  for  the 
excess  of  interest,  obtained  a  judgment,  and  levied  upon  the  land.  There* 
upon  J.  conveyed  it  to  M.,  a  bona  fide  purchaser,  for  a  valuable  consideration. 
HM,  that  the  purchase-money  in  J.'s  hands  was  attachable  under  P.'s  judg' 
ment. 

AxTACHHEiaT  execution,  upon  ftinds  in  the  hands  of  John  Heath, 
under  a  judgment  obtained  in  an  action  by  John  H.  Page  against 
Elijah  Heath.    The  purchase-money,  upon  which  the  attachment 
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was  levied,  was  the  proceeds  of  land  conveyed  by  John  Heath  to 
Gibson  A.  Mandorf.  The  land  had  previously  been  conveyed  to 
John  Heath  by  his  father,  Elijah  Heath,  through  0.  G.  Oaskill^ 
without  any  consideration,  and  with  intent  to  defiraud  the  creditors 
of  Elijah  Heath.  Mundorf  took  the  land  in  good  fiEuth.  The  evi- 
dtnce  showed  that  the  land  had  been  levied  upon  hjfi.fa*  under  said 
judgment  previous  to  its  sale  to  Mundorf,  but  that  nothing  had  been 
done  further  under  that  execution.  In  1866  the  present  attachment 
execution  was  levied  on  the  proceeds  of  the  sale  of  the  land  to  Mun- 
dorf, then  in  John  Heath's  hands.  The  facts  are  mainly  set  forth  in 
the  opinion. 

S.  A.  Purviance  and  B.  F.  Lucas  (with  them  were  A.  &•  Luca$ 
and  W.  &  Purviance)y  for  the  plaintiff  in  error,  cited  Cfrant  v.  PoiiSy 
2  Miles,  164 ;  Tmns  v.  WardU,  5  W.  ft  S.  222 ;  Postens  v.  PosUnSy  8 
id.  127;  Scott  v.  HeUag&r^  2  Harr.  288;  Magniac  v.  I%ampsonp 
Bald.  344 ;  McjPee  v.  Gilchrist,  8  Watts,  232 ;  Ashmead  v.  Hean,  1 
Harr.  584 ;  Dean  v.  Connelly,  6  Barr.  249 ;  Drum  v.  Painter,  3  Casey, 
160;  Reichart  v.  Uastator,  6  Bin.  105 ;  Tbwor  v.  Barrington,  Brightly, 
253 ;  Swinton  v.  Swinton,  1  Dane's  Ab.  628;  Adams  v.  Adams,  id.; 
Foster  v.  Hall,  12  Pick.  89 ;  PhiUips^  Academy,  12  Mass.  456 ;  Bridges 
V.  Eggleston,  14  id.  250 ;  Huston  v.  Wickersham,  8  Watts,  523 ;  Byrodfs 
Appeal,  7  Casey,  241 ;  ffinde  v.  Longworth,  11  Wheat  199 ;  3  Sumner, 
429;  Gibson  v.  N.  American  Lafid  Co.,  Peters'  C.  C.  460;  Mateer  v. 
Hissim,  8  Penn.  166;  Posten  v.  Posten,  4  Wh.  27;  MiOer  y. 
Pearce,  6  W.  ft  S.  101 ;  Chambers  v.  Spencer,  5  Watts,  404 ;  How  v. 
Bishop,  3  Mete.  26 ;  Portland  Bank  v.  Hall,  18  Mass.  207 ;  Blanch- 
ard  V.  Colbum,  16  id.  345 ;  Ripley  v.  Severance,  6  Pick.  474 ;  Act 
of  June  16th,  1886,  §  35 ;  Pamph.  L.  767 ;  Purd.  435,  pi.  80 ;  Reed  v. 
Porter,  2  Grant,  472 ;  Riddle  v.  Etting,  8  Casey,  412 ;  Patten  v.  Wilson, 
10  id.  299;  Strong  v.  Bass,  11  id.  834 ;  Myers  v.  BaUxeU,  1  Wright, 
493 ;  FessUr  v.  Ellis,  4  id.  249. 

H.  Burgurin,  for  defendant  in  error. 

AoNEW,  J.  The  numerous  assignments  of  error  to  the  charge 
and  answers  of  the  court  to  points  will  be  resolved  by  the  disposi* 
tion  we  shall  make  of  a  few  principal  questions.  This  was  an  exe* 
cution  attachment  against  John  Heath,  as  garnishee,  under  the  fol* 
lowing  circumstancea 
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EUjaih  Heath  had  lent  money  to  John  H.  Page^  at  nsuriooa 
interest  The  deed  from  John  H.  Page  to  Elijah  Heath,  for  property 
accepted  by  Heath  in  payment  of  the  debt,  and  by  which  the  usury 
was  consummated,  bears  date  December  13^  I86I9  and  was  acknowI« 
edged  December  31»  1861  In  Heath  t.  Page,  12  Wright,  145,  it  was 
held,  howerer,  that  the  usury  was  not  complete  until  the  14th  day 
of  April,  1862,  when  satisfiEbction  was  entered  on  the  mortgage  given 
to  secure  the  debt  On  the  2d  of  July,  1862,  Page  sued  Heath  for 
the  excess  of  interest  paid  him,  and  recovered  judgment  June  27, 
1864.  The  declaration  was  in  indebitaitcs  assumpM  and  laid  the 
time  when  the  debt  accrued  for  the  excess  of  interest  as  of  the 
1st  of  February,  1862.  Elijah  Heath  conveyed  the  property  from 
which  the  money  attached  in  the  hands  of  John  Heath  arose,  to 
Charles  Oaskill,  by  deed  dated  29th  of  April,  1862,  reciting  a  con* 
sideration  of  $7,000.  Oaskill  and  wife  conveyed  the  same  property 
to  John  Heath,  the  garnishee,  by  deed  dated  May  26, 1862,  reciting 
a  consideration  of  t8,000.  It  is  conceded  that  both  these  deeds  were 
purely  voluntary,  no  money  being  paid  by  either  grantee.  John 
Heath  sold  and  conveyed  the  property  to  Oibson  A.  Mundorf,  a 
bona  fide  purchaser,  without  notice  of  any  fraud,  by  deed  dated 
December  26,  1864,  for  the  sum  of  tl4,750  paid  in  full  to  Heath. 
This  is  the  money  attached  in  the  hands  of  John  Heath.  Then, 
whether  we  take  the  date  of  Page's  deed  to  Elijah  Heath,  in  pay- 
ment of  his  mortgage,  the  date  laid  in  the  declaration  in  the  suit  for 
the  excess  of  interest,  or  the  date  of  the  satisfaction  of  the  mortgage 
of  Page  to  Heath,  the  usury  was  complete  before  the  29th  of  April, 
1862,  the  date  of  E.  Heath's  deed  to  Oaskill,  and  Page's  right  to 
recover  the  excess  had  already  vested.  Page,  therefore,  was  an  exist- 
ing creditor  to  be  affected  by  Heath's  deed  to  Oaskill,  unless  his 
claim  for  the  excess  of  interest  is  not  a  debt,  and  he  not  a  creditor, 
within  the  protection  of  the  statute  of  13  Elizabeth.  This,  then,  is 
the  first  question. 

Fcr  one  hundred  and  thirty-five  years  the  legislation  of  the  State, 
on  the  subject  of  interest,  viewed  usury  as  a  crime,  and  denounced 
upon  it,  a  forfeiture  of  the  money  lent,  as  its  punishment  That 
which  was  recoverable  under  the  act  of  1723,  for  usury,  was  a  pen- 
alty, half  of  which  went  to  the  government,  and  half  to  any  infor- 
mer who  should  sue  for  it.  But  with  the  changes  wrought  in  the 
commerce,  and  in  the  ideas  of  the  people,  came  a  change  in  their 
legislation ;  and  in  1858  the  lawful  rate  of  interest,  in  all  cases  whe  • 
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no  express  contract  should  be  made  at  a  less  rate,  was  established  at 
six  per  centum  per  annum.  When  a  greater  rate  is  bargained  for, 
no  penalty  is  exacted,  but  the  borrower  or  debtor  is  not  bound  to 
pay  the  excess,  and  may  retain  or  deduct  it  from  the  debt,  or,  having 
paid  it,  may  recorer  it  back  at  any  time  within  six  months  after  the 
payment  Thus  the  excess  of  interest  oyer  six  per  cent  is  eyidenily 
the  money  of  the  borrower,  which,  when  receired  by  the  creditor,  he 
cannot  retain,  but  holds  for  the  use  of  the  debtor^  and  for  which  an 
action  of  assumpsit  lies.  It  has  no  cast  of  a  penalty.  Hence,  in 
answer  to  an  objection  that  the  action  should  hare  been  in  debt 
and  not  in  case,  this  court,  through  Woodward,  G.  J.,  in  Heaih  y. 
Page,  12  Wright,  146,  said  that  **  the  action  is  not  for  a  statutory 
penalty,  but  is  to  recover  back  an  excess  of  interest,  voluntarily  paid 
upon  a  usurious  contract  Interest,  in  its  very  nature,  is  but  an 
incident  of  a  debt,  and  therefore  partakes  of  its  kind ;  and  when 
detached  from  the  principal  becomes  itself  a  debt  It  was  upon  this 
inherent  quality  as  a  debt,  this  court  held  that  coupons  for  interest 
bear  interest  Beaver  County  v.  Armstrong,  8  Wright,  63.  The  law 
of  interest,  under  the  act  of  1858,  now  detaches  the  excess  of  the 
irterest  from  the  debt  of  which  it  was  a  part,  and  returns  it  to  the 
debtor  as  his  own;  and  it  is  therefore  recoverable  in  assumpsUy  as 
\»e  held  in  Heath  v.  Page,  At  the  instant,  therefore,  that  Page's 
right  of  action  accrued  to  recover  the  excess,  he  stood  in  the  rela* 
tion  of  a  creditor  to  Heath  for  so  much  money  had  and  received  by 
the  latter  to  his  use. 

But  independently  of  this  reasoning,  on  authority  the  daim  falls 
within  the  letter  and  spirit  of  the  statute  of  13  Elizabeth.  The 
statute  makes  ''  utterly  void,  frustrate,  and  of  none  effect,''  all  con- 
veyances and  other  recited  instruments  and  acts,  ^'  as  against  that 
person  or  persons,  his  or  their  heirs,  successors,  executors,  adminis- 
trators and  assigns,  and  every  of  them,  whose  actions,  suits,  debts, 
accounts,  damages,  penalties,  forfeitures,  YienotB,  mortuaries  and  re- 
liefs, by  such  guileful,  covinous,  or  fraudulent  devices  and  practices, 
as  is  aforesaid,  are,  shall  or  might  be  in  any  way  disturbed,  hindered, 
delayed  or  defrauded : "  Boberts'  Digest,  296.  It  was,  therefore,  said 
in  Twyne^s  Case,  1  Smith's  Lead.  Cas.  5,  'Uhat  this  act  doth  not 
extend  only  to  creditors,  but  to  all  who  had  cause  of  action,  suit,  or 
penalty,  forfeiture,^*  etc.  ^  And  it  was  resolved  that  this  word  **  forfeit- 
ure "  should  not  be  intended  only  of  a  forfeiture  of  an  obligation, 
recognizance  or  such  like  (as  it  was  objected  that  it  should,  in 
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respect  that;  it  comes  after  damage  and  penalties),  but  also  to  ever; 
thing  which  shall  by  law  be  forfeit  to  the  king  or  subject  This  would 
include  the  penalties  under  the  usury  act  of  1723.  In  Shantz  r. 
Bravmy  3:  Casey,  131,  Woodwabd,  J.,  said,  that  the  question  is  not  to 
be  answered  by  a  sharp  definition  of  the  word  '' creditors,"  as  the 
statute  avoids  conyeyances  made  to  de&aud  creditors  and  others^ 
He  remarked,  also^  that  the  statute  extends  to  cofUingefU  liabilities 
and  thought  it  would  protect  a  plaintiff  in  an  action  for  scandal,  or 
on  a  contract  of  marriage. 

Now  as  we  haye  seen  that  Page's  right  of-  action  arose  not  later 
than  the  14th  of  April,  18(52,  and  before  Heath's  deed  to  OaskiU  of 
the  29th  of  April,  1862,  he  stood  protected  by  the  statute  of  13 
Elizabeth.  This  relieyes  the  case  of  numerous  assignments  of  error 
and  authorities. 

We  come  now  to  the  second  principal  question  in  the  cause,  to 
wit,  the  nature  and  attachable  character  of  the  money  in  the  hands 
of  John  Heath.  It  is  urged  that  the  property  having  come  to  him 
through  Charles  Gaskill  as  land,  and  the  money  being  the  proceeds 
of  his  own  sale  to  Mundorf,  the  fund  is  not  a  debt  due  to  Elijah 
Heath,  and  is  not  attachable.  In  solving  this  question  it  is  to  be 
noticed,  first,  that  the  judgment  of  Page  v.  Heath  entered  on  the 
27th  of  June,  1864,  was  not  a  lien  (aside  from  the  fraud)  on  the 
land  conveyed  by  Heath  to  Gaskill,  in  April,  1862.  The  land,  there- 
fore, cwi  be  followed  only  on  the  ground  of  fraud  in  the  conveyance. 
It  is  to  be  observed,  in  the  second  place,  that  the  land  itself  cannot 
be  reached  at  all,  it  having  passed  into  the  hands  of  Mundorf,  a 
bona  fide  purchaser  for  yalue,  without  notice  of  the  fraud  on  the 
26th  of  December,  1864.  The^,/a.  levied  in  October,  1864,  was  not 
against  John  Heath,  and  therefore  did  not  lie  in  the  path  of  Mun- 
dorf in  tracing  the  title  of  John  Heath ;  for  when  he  would  arrive 
at  the  deed  from  Elijah  Heath  to  Gaskill  he  would  find  it  prior  to 
the  judgment  of  Page,  and,  therefore,  unless  he  had  notice  of  the 
fraud,  he  would  be  bound  to  look  no  farther  than  the  judgment 
As  the  case  stood  at  the  service  of  the  attachment,  John  Heath  held 
the  proceeds  of  the  sale  to  Mundorf,  which  alone  can  represent  the 
title  that  Elijah  Heath  had  in  the  premises ;  and  if,  by  reason  of  the 
fradulent  conveyance,  and  the  subsequent  conversion  of  the  land  into 
money  by  a  sale  to  a  bona  fide  purchaser,  the  money  cannot  be  followed, 
the  creditors  of  Elijah  Heath  are  balked  by  the  fraud,  and  the  statute 
^f  18  Elizabeth  rendered  abortive.  But  this  is  a  consequence  not 
Vol.  III.  — 68 
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to  be  tolerated^  while  the  only  fund  lepresentmg  Elijah's  intereBl 
remaiiis  in  the  hands  of  a  mere  volunteer  who  has  paid  no  consider- 
ation ;  and  this  we  rule  on  both  principle  and  authority.  The  objeo* 
tion  that  there  is  no  privity  between  Elijah  and  John  Heath,  to 
constitute  the  relation  of  creditor  and  debtor,  is  answered  by  the 
reasoning  of  Chief  Justice  Oibsok,  in  Englebert  v.  Blanfot,  2  Whart 
245.  '^What  then/'  says  he,  '^is  the  interest  of  a  debtor  in 
proi)erty  fraudulently  conveyed  by  him  ?  As  regards  benefit  to  him- 
self, absolutely  nothing;  but  as  regiEuxIs  benefit  to  those  attempted 
to  be  defrauded,  something  tangible  and  substantial  For  the  bene- 
fit of  these  the  ownership  remains  in  him  as  a  trustee  ex  mahficio. 
On  no  other  principle  could  the  legal  title  be  sold,  even  on  judicial 
process  against  him ;  yet  it  is  constantly  seized  in  execution  as  his 
and  sold  as  his.  The  title  remains  in  him  so  far  as  is  necessary  to 
protect  the  interest  of  his  creditors.''  The  same  doctrine  is  re- 
asserted in  Moncure  v.  Hansouy  3  Harris,  391  and  395.  This  is  the 
necessary  effect  of  the  statute  of  13  Elizabeth,  which  avoids  the 
fraudulent  conveyance  as  to  creditors  only.  As  between  the  parties 
the  title  passes,  but  the  law  arrests  it  in  favor  of  creditors,  and  treats 
the  title  as  still  iu  the  grantor.  In  order  to  eflEbctuate  the  statute^ 
the  same  principle  must  reach  the  proceeds  representing  the  gran- 
tor's estate,  when  the  title  has  jiassed  into  the  hands  of  an  innocent 
grantee,  from  which  it  cannot  be  recalled ;  and  for  this  we  have 
authority.  The  same  principle  has  been  applied,  in  many  cases^ 
where  the  debtor  had  made  an  assignment  for  the  benefit  of  credi- 
tors and  the  deed  became  void  as  to  creditors  generally,  by  reason 
of  its  not  being  recorded  within  thirty  days  under  the  act  of  1818^ 
In  these  cases,  both  foreign  and  execution  attachments  were  sup- 
ported against  the  assignee  in  favor  of  creditors.  Flanctgin  v.  Weth- 
erill,  5  Wliart.  280 ;  Stewart  v.  McMinn,  5  W.  ft  S.  100 ;  Wharton 
V.  Grant,  5  Barr.  39 ;  Watson  v.  Bagaley,  2  Jones,  164 ;  MUehett  v» 
Stiles,  1  Harris,  306 ;  Hennessy  v.  Wesiem  Bank,  6  W.  ft  S.  801 ; 
Raiguel  dt  Co.  v.  McConneU,  1  Oasey,  862 ;  Driesbach  v.  Becker,  id 
id.  152 ;  Oerlach  v.  Uoates,  8  Wright,  43.  The  principal  of  these  cases 
cannot  be  distinguished  from  the  present 

The  act  of  1818  made  the  unrecorded  deed  voitf  as  to  the  creditor* 
only,  while  as  between  the  parties  to  it,  the  conveyance  is  good,  and 
no  contract  can  be  implied  on  the  part  of  the  assignee  to  refimd  the 
proceeds  of  his  sales,  except  for  the  surplus  remaining  after  the  exe- 
cution of  the  trust    The  cases  cited  are  too  numerous,  and  the  doc- 
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trine  too  well  settled,  that  attachment  ezecntion  will  lie  in  behalf 
of  the  creditor,  to  be  now  orerthrown  on  the  ground  that  there  is 
no  actual  contract  to  restore  the  proceeds  of  sale.  The  remarks  of 
Sbboeant,  J.,  in  Stewart  y.  McMinn,  supra,  are  directly  in  point: 
''  Although  the  assignment  is  null  and  void  against  creditors,  yet  it 
is  good  as  between  the  assignor  and  assignees;  the  assignor,  ^ere^ 
fore,  not  being  able  to  demand  the  funds,  they  are  not,  it  is  con- 
tended, a  debt  due  to  him.  If  we  are  bound  down  to  the  rigid  let- 
ter of  the  act,  this  position  may,  perhaps,  be  true.  But  we  think 
we  must  look  at  the  spirit  of  the  act  giving  the  attachment, 
and  endeavor  to  efTectuate  its  design  and  object ;  and  these  were  to 
enable  creditors  to  reach  funds  belonging  to  the  debtor  which  could 
not  be  seized  on  a^./a.,  but  were  in  the  hands  of  a  third  person, 
such  as  debts  and  other  choses  in  action,  goods  pawned,  etc.,  and 
that  for  the  benefit  of  the  creditors,  and  to  give  them  a  remedy,  the 
funds  in  hand  or  uncollected  may  be  considered  as  debts  due  to  the 
assignor.  Indeed,  if  it  were  not  so,  the  creditors  would  not  be  able 
to  reach  them,  and  the  assignment  would,  so  far,  be  rendered  valid 
as  to  creditors,  notwithstanding  the  express  enactment  of  the  law  to 
the  contrary.^  These  decisions  bring  us  fairly  up  to  the  present 
question  and  to  the  cases  directly  in  point.  In  MencU  v.  Beidelmanih 
2  Grant,  319,  the  attachment  execution  is  held  to  be  an  appropri- 
ate writ  for  the  creditor  in  the  case  of  a  fraudulent  sale  of  store 
goods,  where  the  firaudulent  vendee  has  sold  part  and  has  part  in  hand. 
^It  is  certainly  true,''  said  Lowbib,  J.,  *'that  the  money  received 
by  him  (the  vendee)  for  the  part  sold  is  not  legally  a  debt  due  by 
him  to  the  fteudulent  vendor;  for  the  law  will  not  help  to  enforce 
the  fraud;  but  in  the  intention  of  the  parties  it  is  a  debt,  and  the 
creditors  may  treat  it  as  such  and  attach  it,  and  so  we  decided  last 
year  at  Philadelphia  in  the  case  of  Tarns  v.  Tains;  and  there  have 
been  previous  decisions  going  in  the  same  direction."  As  there  is 
no  difference  in  principle  and  reason  between  the  proceeds  of  the 
sale  of  goods  and  of  lands  fraudulently  conveyed,  so  there  is  none  in 
authority,  as  the  following  cases  prove.  In  Mitchell  v.  StileSy  1  Har- 
ris, 306,  the  debtor  conveyed  his  real  estate  under  a  deed  of  trust  to 
sell  it  and  pay  the  proceeds  according  to  his  written  appointment, 
and  execution  attachment  was  levied  of  the  proceeds  of  sales  in  the 
hands  of  the  trustee.  Still  more  to  the  point  is  Coates  v.  Gerlach,  8 
Wright,  43,  where  the  execution  attachment  was  held  to  lie  against 
the  proceeds  of  real  estate  in  the  hands  of  a  bona  fide  purchaser,  who 
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had  not  paid  oyer  the  mon^^aftera  yolantary  conyeyaiioe  by  a  hu»* 
band  to  his  wife,  and  a  sale  by  the  wife  to  the  purchaser,  in  whose 
hands  the  attachment  was  laid.  These  same  cases  also  proye  the 
secondary  position  that  a  grantee  who  is  a  mere  yolnnteer,  so  long- 
as  the  money  remains  in  his  hands,  stands  on  no  better  footing  than 
the  grantor.  He  holds  without  consideratix>n  the  money  of  the 
grantor,  of  which  he  is  deemed  to  be  a  trustee  ex  maleficiOf  for  his 
creditors.  The  beneficent  and  remedial  proyisions  of  the  statute  of 
13  Elizabeth  would  be  of  little  ayail  if  a  fraudulent  grantee  could 
pass  the  property  oyer  to  a  mere  yolunteer  without  notice  of  the 
fraud,  and  then  claim  on  that  ground  that  it  or  its  proceeds  were 
safe  from  the  pursuit  of  creditors.  It  is  only  when  the  property 
comes  into  the  hands  of  a  purchaser  who  has  paid  a  yaluable  consid- 
oration  for  it,  or  its  proceeds  are  protected  by  a  want  of  notice  of 
the  fraud.  Rogers  y.  Sally  4  Watts,  359 ;  Hood  y.  Fahnestochy  8  id. 
489. 

(The  attention  of  the  court  is  here  directed  to  rulings  of  the  court 
below  on  the  admission  of  eyidence,  and  then  proceeds  as  follows :) 

The  prior  leyy,  which  was  necessarily  abandoned  by  reason  of 
John  Heath's  sale  to  a  bona  fide  purchaser  for  yalue,  was  not  in  the 
way  of  the  execution  attachment.  It  is  only  when  the  execution  or 
other  final  process  is  inconsistent  with  the  attachment,  that  the  lat- 
ter becomes  irregular.  Tarns  y.  Wardle,  5  W.  ft  S.  222 ;  CoUman  y. 
Mansfield,  1  Miles,  56;  Newlin  y.  Scott,  2  Casey,  102 ;  Kase  r.  Kase^ 
10  id.  128 ;  PotUius  y.  NesbU,  4  Wright,  309. 

(Other  points  of  eyidenoe  are  here  alluded  to,^  and  the  opinioa 
doses  as  foUows:) 

Finding  no  error  in  the  record  the  judgment  is  afltoied. 
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KouHXZ,  appellant^  ?•  Kbkvbdt. 
(as  Pttm.  Bt  m.) 

A  piomiMorx  note  wm  ilgned  bj  JL,  indoned  by  C,  mnd  dellTeied  to  B.,  who 
took  it  away  with  him  and  looii  returned  it  to  A.,  stating  that  it  ihonld  hara 
been  drawn  "  with  interest,"  whereupon  these  words  were  added  bj  A.'s 

>  assent  and  in  C's  absence.  In  an  action  against  C.  on  the  Indorsement  the 
note  was  introduced  in  evidence  in  its  original  form,  the  words  **  with  Inter- 
est" having  been  erased.  EM,  that  0.  was  liable,  as  the  alteration  wm 
not  fraudulent,  and  the  note  had  been  restored  to  its  original  form.  Shabs- 
wooD,  J.,  UntiMu^^ 

Action  to  charge  the  indoner  of  a  promissory  note.    The  note 

was  as  follows: 

''  $750.00  PrrrsBUBG,  JTay  34, 1888. 

"  Eighteen  months  after  date  I  promise  to  pajto  Uie  order  of  W.  J.  Kounts 

$750  without  defalcation,  for  valne  received. 

-JOHNP.HUNT.- 
Indorsed : "  W.  J,  Koxjim." 

The  facts  are  stated  in  the  opinion.  The  verdict  was  for  plaintiff^ 
and  defendant  appealed. 

D.  W.  Bell  (with  him  was  A.  8.  Bett),  for  plaintitf  in  error,  cited 
JXruihers  y.  K&ndatt,  5  Watts,  229 ;  Sauthtoark  Bank  r.  Gross,  11 
Casey,  80 ;  Hitt  y.  Cool&y,  10  Wright,  261 ;  2  Pars,  on  l^otes,  545  549, 
550,  571. 

C.  B,  M.  Smith,  for  defendant  in  error,  cited  WorraU  y.  ffheen,  3 
Wright,  388;  Boyd  v.  Broiherson,  10  Wend.  98;  S  Pars,  on  Notoi, 
570 ;  Nevins  r.  De  Orand,  15  Mass.  486. 

Thompson,  0.  J.  This  was  an  action  by  the  plaintiff,  the  payee 
of  the  note  in  suit,  against  the  indorser;  he  gaye  in  eyidence  the 
note  and  protest  with  proof  of  indorsement  without  objection,  and 
rested. 

The  defense  set  np  was,  that  the  note  had  been  altered,  and  to 
establidi  this  the  defendant  called  Bamsey,  who  had  been  tiie  clerk 
of  Hunt,  the  maker,  to  prove  the  alleged  alteration.    He  testified 
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that  within  an  hour  or  an  hour  and  a  half  after  the  making  of  the 
note,  and  after  its  delivery  and  indorsement  by  the  defendant^  as 
surety  for  the  maker,  the  plaintiff  brought  it  back  to  Hunfs  place 
of  business,  and  told  witness,  Hunt  being  temporarily  absent,  that 
Uie  note  was  to  have  been  drawn  ^'with  interest,^'  a&d  that  he,  the 
witness,  had  neglected  to  insert  it,  that  he  had  seen  and  informed 
Hunt  of  the  omission,  and  that  he,  Hunt,  was  agreed  it  should  be 
inserted.  The  witness  says  he  then  added  the  words  '^  with  interest,*' 
and  told  Hunt  of  it  when  he  came  in,  and  that  he  assented  to  what 
had  been  done.  The  witness  was  then  asked  if  the  words  had  been 
^  scratched  out»''  and  he  answered  that  they  were  not  there,  but  that 
they  seemed  to  have  been  taken  out  by  the  use  of  some  kind  of 
chemicals. 

This  was  the  defense,  nothing  more  or  less.  Certainly  as  between 
the  m'>ker  and  payee  the  note  would  not  be  affected  by  what  had  been 
done  if  it  had  remained  on  the  paper.  Nor  is  there  a  shade  of 
suspicion  firom  the  evidence  that  the  alteration  was  done  for  any 
firaudulent  purpose.  Not  a  doubt  but  that  Kennedy  expected  to  get 
his  money  from  Hunt,  the  maker,  and  that  Hunt  expected  to  pay  it. 
The  indorser  was  hardly,  at  this  early  moment,  expected  to  stand  ai 
tue  paying  party  by  any  of  the  parties  to  the  note.  An  intention 
to  defhiud  him  by  making  the  alteration  is  without  any  thing  in  the 
testimony  to  support  it,  and  was  not  pretended  in  argument  The 
sole  ground  of  defense  was  the  alteration  of  the  note. 

But  the  note  in  evidence  was  precisely  in  the  form  it  was  when 
indorsed.  It  had  been  returned  to  its  original  shape.  The  restora- 
tion was  not  a  firaud  on  the  indorser,  for  it  left  the  note  as  it  was 
when  the  indorsement  was  made.  Now,  it  seems  to  me,  that»  as  the 
identity  of  the  note  remained,  and  there  was  nothing  in  it  to  enlarge 
the  obligation  of  the  indorser,  and  as  what  had  been  done  was 
innocently  but  mistakenly  done,  and  expunged,  for  aught  we  know, 
within  the  hour  after  it  had  been  done,  there  is  no  mle  of  law 
unreasonable  enough  to  hold  it  avoided  by  this. 

I  admit  that  if  there  had  been  evidence  of  a  firaudulent  tamper- 
mg  with  the  note,  a  different  rule  would  apply.  But  regarding  it 
as  mistakenly  done,  in  an  attempt  to  make  the  note  comply  with 
the  contract,  and  assented  to  by  the  original  parties,  one  of  them 
the  principal  in  it,  and  without  fraud,  ought  the  consequences  of 
such  an  act,  done  under  such  circumstances,  be  made  to  rank  with 
fraud  and  i)eijury  ?    It  ought  to  be  regarded  as  it  manifestly  waSi 
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to  the  indorser^  immateriaL  The  holder  of  the  note  never  clauned 
any  change  of  the  indorser's  liability — and  there  is  nothing  in  the 
note  which  does  change  it,  or  which  shows  a  legal  possibility 
of  change.  If  this  be  so,  and  it  is  nndeniable,  the  alteration  was 
immaterial^  and  it  is  not  for  the  indorser  to  escape  liability  by  impu- 
ting an  intention  to  make  him  liable,  against  the  act  of  the  holder 
to  the  contrary.  Neither  was  the  identity  of  the  note  changed.  If 
its  appearance  was  marred  in  the  least,  this  was  explained  by  the 
testimony,  which  showed  the  addition  of  two  words,  and  the  marks 
pf  their  expurgation,  which  we  are  to  presume,  in  accordance  with 
the  presumption  of  innocence,  were  expunged  before  any  party  was 
liable  on  the  note.  In  Kendall  y.  StrutAers,  5  Wright,  229,  the 
material  test  seemed  to  be,  whether  the  identity  of  the  note  remained. 
No  such  question  as  this  can  be  raised  here.  It  remained  precisely 
the  same  as  it  originally  was.  There  is  no  subject  in  the  books 
which  has  occupied  a  much  larger  share  of  attention  than  questions 
of  the  alteration  of  writings,  but,  after  all  that  has  been  said,  each 
case  must  stand  much  more  on  its  own  facts  than  upon  the  rules 
announced  in  any  given  case.  There  are  some  general  principles^ 
how;eyer,  that  aid  in  arriving  at  results,  and  I  think  Hr.  Parsons,  in 
his  work  on  Notes  and  Bills,  volume  2,  page  570,  has  some  views 
material  to  be  considered  in  this  case.  His  ackhowledged  accuracy 
and  ability  give  great  weight  to  any  subject  of  which  he  treats. 
Speaking  of  alterations  of  notes  and  bills,  he  says : 

"  The  best  view  we  can  take  of  the  question,  which  we  suppose 
to  be  made  difScult  rather  by  facts  and  circumstances,  than  by  any 
uncertainty  as  to , principles,  is  this:  If  the j alteration  be  made 
fraudulently  or  with  an  illegal  intention,  or  if  the  original  words 
cannot  be  restored  certainly,  or  if  any  party  has  become  interested 
in  the  note,  or  affected  by  it,  or  related  to  it  since  the  alteration,  in 
such  a  way  that  the  restoration  will  do  any  wrong  to  this  party — 
in  either  of  these  cases  we  should  say,  the  party  must  abide  by  the 
alteration  he  made,  and  accept  the  consequences  of  making  it.  But, 
unless  one  of  these  reasons  exist,  we  are  not  aware  of  any  good  and 
AufScient  argument  for  refusing  to  permit  him  to  restore  the  instru* 
mcnt  to  its  original  form  and  force.''  It  is  most  certain  that  none 
of  these  exist  in  this  case,  and,  therefore,  there  is  no  reason  why  the 
plaintiff  should  be  prejudiced;  the  defendant  is  not. 

In  1  Oreenleaf  on  Ev.  5,  565,  it  is  laid  down,  among  other  things, 
^  that  any  alteration  which  causes  the  instrument  to  speak  a  Ian* 
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guage  different  in  legal  effect  irom  that  which  it  originally  spoke  k 
a  material  alteration/'  I  presame  this  ought  to  foe  regarded  as  ap^ 
plicable  to  the  time  when  the  instrument  speaks  in  assorting  its 
demand  for  satisfaction.  If  it  be  the  same  then,  as  before,  without 
having  been  fraudulently  tampered  with,  it  can  in  n6  sense  b6 
regarded  as  having  been  altered  materially. 

Again,  in  the  succeeding  section,  the  learned  author  says :  ^  An 
alteration  is  an  act  done  upon  the  instrument  by  which  its  meaning 
and  language  are  changed.  If  what  is  written  upon,  or  erased  from 
the  instrument  has  no  tendency  to  produce  this  result  or  to  mislead 
any  person,  it  is  not  an  alteration/'  ^  The  term  at  this  day,''  he 
adds, '' usually  imports  some  fraud  or  improper  design  to  change 
the  effect  of  the  instrument"  There  is  no  absolute  rule  of  law,  in- 
dependent of  all  considerations  of  intention,  which  rules  Chat  any 
alteration,  without  affecting  ultimate  liability,  renders  the  instru- 
ment void.  That  always  depends  on  the  materiality  of  the  change, 
its  effect,  and  the  design  with  which  it  is  made.  We  see  no  error 
in  the  instructions  of  the  court  to  the  effect  that  the  plaintiff  was 
imtitled  under  the  evidence  to  recover,  and  afterward  in  entering 
judgment  on  the  verdict,  and,  therefore,  the  judgmoit  is  affirmed. 


Shabswood,  J.,  dissented. 


PinooK,  appellant,  v.  OTSviLU 

(asPwiii.  fit*  fB^ 

Libel  9uU — instruetioM  to  the  jurif. 

The  plaintiff'  saed  the  editor  and  the  pnblisher  of  a  newspaper,  for  an  alleged 
UbelonB  article  appearing  in  their  tx>lamn8.  The  article  contained  a  8laCe> 
ment,  with  oomments,  of  jndicial  proceedings  instigated  by. J.  to  obtain  a 
divorce  from  his  wife  on  the  ground  of  her  adultery  with  plaintiff;  and  at 
the  trial  the  judge  charged  the  jury  that,  **  taking  the  whole  article  together, 
the  petition  for  diyorce,  and  the  comments  upon  it,  there  can  be  no  doul»t 
that  it  is  libelous  and  grossly  so."    Held,  correct. 

i 

Action  for  libel  by  Daniel  O'Neill  against  John  W.  Pittook,  and 
James  Mills,  the  editor  and  the  publisher  of  the  Pittsburg  Sunday 
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Leader.    The  libel  consisted  of  a  publication  in  that  paper,  which 
appeared  /Lpnl  21,  ISG?,  and  is  as  follows : 

"  Thx  Latest  Divorcb  Sensation. — An  application  for  divorce  bj  mn  in- 
jured husband.    A  terrible  story  of  domestic  treachery  and  guilt 

"  There  was  a  great  deal  of  excitement  in  certain  circles  in  this  city  yester- 
Jay,  growing  out  of  developments  made  in  regard  to  an  application  to  the 
eonrt  of  common  pleas  for  a  decree  of  divorce.  It  is  no  pleasant  duty  to 
record  these  frequently  occurring  instances  of  domestic  infelicity ;  but  the 
custom  has  become  sanctioned  by  usage,  and  we  believe  in  the  end  its  results 
are  beneficial,  in  so  far  as  it  holds  up  to  public  scorn  and  condemnation  those 
for  whom  the  law  affords  no  adequate  punishment,  and  whose  crimes  carry  in 
their  train  household  ruin  and  the  wreck  of  domestic  happiness.  Such  a 
case  we  have  now  to  deal  with,  and  it  is  one  characterized  by  the  most  shame- 
less treachery  and  hypocrisy.  The  annexed  petition  filed  in  the  court  of 
common  pleas  yesterday  gives  the  names  of  the  parties  to  the  proceeding 
now  pending,  and  the  aUeged  cause  of  the  divorce  asked  for." 

Then  followed  the  petition,  by  J.  B.  O'Neill,  for  dirorce,  alleging 
that  the  plaintiff  had  committed  adultery  with  petitioner's  wife. 
The  article  continued : 

"  Mr.  Daniel  O'Neill,  referred  to  in  this  petition,  is  a  member  of  the  com- 
mon council  from  the  second  ward,  and  has  considerable  local  reputation  as  a 
journalist.  He  is  a  first  cousin  and  brother-in-law  of  the  applicant  for  divorce, 
having  married  his  sister  some  twelve  years  ago  in  Ireland.  This  lady  died 
in  June  las'.,  and  her  husband  was  again  married  last  Thursday  to  a  young 
lady  of  Allegheny,  and  is  now  absent  from  the  city  on  a  wedding  tour.  We 
have  further  details  of  this  scandalous  afiair,  but  withhold  them  until  the 
party  upon  whom  the  great  weight  of  the  public  odium  must  fall  returns 
to  the  city,  and  has  an  opportunity  of  being  heard  in  his  own  defense." 


On  the  trial  before  Stebrett,  P.  J.,  there  was  no  dispute  as  to 
the  publication  of  the  alleged  libeL 

The  court,  among  other  things,  charged  the  jury  as  follows : 

(3.)  "  The  writer  of  the  article  complained  of  appears  to  have 
taken  for  his  text  the  petition  of  James  B.  O'Niell  for  divorce,  filed 
in  this  court  shortly  before  the  date  of  the  paper  given  in  evidence, 
[Taking  the  whole  article  together,  the  petition  for  divorce  and  the 
comments  upon  it,  there  can  be  no  doubt  that  it  is  libelous  and 
grossly  so.  It  is  of  a  character  tending  necessarily  to  injure  the 
reputation  of  the  plaintiff  and  expose  him  to  public  hatred  and 
tiontempt.] 

(4.)  "  It  is  necessary,  however,  for  the  plaintiff  to  prove  to  your  satis- 
faction that  the  libel  was  published  by  the  defendants,  and  on  thia 
Vol.  III.  — 69 
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point  considerable  testimony  has  been  given.  [If  the  evidence 
satisfies  yon  that  it  was  published  by  them,  the  bniden  is  then 
thrown  npon  them  of  disproving  malice  in  the  publication  by  show- 
ing justification,  extenuation  or  excess.]  »>    ♦    ♦    ♦ 

The  jury  found  for  the  plaintiff  for  $1,000. 

Defendants  appealed. 

71  M.  Marshall,  for  plaintiffs  in  error,  cited  Chraves  v.  WaiUTf  19 
Oonn.  90 ;  BakeweU  v.  Ingram,  28  Eng.  Law  &  Eq.  413 ;  2  GreenL  Ev., 
§  411 ;  Parmiter  v.  Couplandy  6  M.  &  W.  105 ;  Mix  v.  Woodward, 
12  Conn.  287;  Huff  v.  Bennet,  4  Sand£  120;  Newman  v.  AUo,  id. 
668 ;  Snyder  v.  Andrews,  6  Barb.  48 ;  People  v.  CrosweU,  3  Johns. 
Oas.  336;  Townsend  on  Law  of  Libel,  §  69  and  note  55,  §§ 
282,  284,  285,  288;  Lanceg  v.  Bryant,  30  Me.  (17  Shep.)  466; 
Potois  V.  Smith,  5.  B.  &  Aid.  850;  Ahrams  v.  Smith,  8  Blackf.  95 ; 
Townsend  on  Law  of  Libel,  379,  and  notes  1145, 1147, 1148 ;  Heard 
on  Libel,  §g  89,  90,  103,  110;  Insurance  Company  v.  Walden,  12 
Johns.  513;  Haight  v.  Cornell,  15  Conn.  74;  Howard  y,  Thompson, 
21  Wend.  319;  Grey  v.  PerUland,  2  S.  &  R  23;  S.  0.,  4  id.  420;  2 
GreenL  on  Ev.,  §  418 ;  Thorn  v.  Blanchard,  5  Johns.  508 ;  Vanderxee 
V.  McGreggor,  12  Wend.  545 ;  White  v.  NichoUs,  3  How.  2C6 ;  OUpin 
V.  Fowler,  26  Eng.  Law  &  Eq.  386. 

J.  H.  Hampton  and  A.  M.  Broion,  for  defendant  in  error. 

Shabswood,  J.  As  the  rule  is  well  expressed  by  an  approved 
elementary  writer,  **  the  quality  of  the  alleged  libel  as  it  stands  on 
the  record,  either  simple  or  as  explained  by  averments  and  innuen- 
does, is  purely  a  question  of  law  for  the  consideration  of  the  courf 
2  Starkie  on  Slander  and  Libel,  281.  That  this  was  the  law  in 
England,  both  in  civil  and  criminal  proceedings,  up  to  1792,  was 
maintained  so  rigidly  that  nothing  was  submitted  to  the  jury  in 
such  cases  but  the  fact  of  publication  and  the  truth  of  the  innuen 
does.  Rex  v.  Wood/all,  5  Burr.  2661 ;  Tlie  King  v.  The  Dean  of  St 
Asaph,  3  T.  R  428,  note;  The  King  v.  Witfiers,  id.  428.  In  oonse 
quence  of  these  decisions  the  statute  of  32  Geo.  Ill,  ch.  60,  commonly 
known  as  Mr.  Fox's  act,  was  passed.  This  statute  is  confined  in 
terms  to  trials  of  indictments  or  informations  when  an  issue  oi 
issues  are  joined  between  the  king  and  the  defendant  or  defendants 
on  the  plea  of  not  guilty  pleaded,  in  which  case  it  declared  and 
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enacted  that  the  jury  may  give  a  general  verdiot  of  goilty  or  not 
guilty  upon  the  whole  matter  pat  in  issney  and  should  not  be 
riequired  or  directed  to  find  the  defendant  guilty  merely  on  proof  of 
the  publication,  and  of  the  sense  ascribed  to  the  same  in  the  indict- 
ment or  information.  By  the  second  section  it  was  provided  ^  that  on 
every  such  trial  the  court  or  judge,  before  whom  such  indictment 
or  information  shall  be  tried,  shall,  according  to  their  or  his  discre- 
tion, give  their  or  his  opinion  and  direction  to  the  jury  on  the 
matter  in  issue  between  the  king  and  the  defendant  or  defendants, 
in  like  manner  as  in  other  criminal  cases.''  It  has  never  been  pre- 
tended that  this  statute  had  any  application  to  civil  actions  (Levi  v. 
Milne,  4  Bingh.  196),  and  its  obvious  intention  was  merely  to  restore 
to  juries  their  common-law  right  to  give  a  general  verdict  in  cases  of 
libel,  just  as  in  other  criminal  cases,  of  which  they  had  been  uncon- 
stitutionally deprived.  Hence  the  law  was  carefully  made  declara- 
tory. The  7th  section  of  the  9th  article  of  the  constitution  of 
Pennsylvania  has  expressed  the  same  constitutional  doctrine  and 
incorporated  it  with  the  declaration  of  rights:  ^'In  all  indictments 
for  libels  the  jury  shall  have  a  right  to  determine  the  law  and  the 
fiacts,  under  the  direction  of  the  court,  as  in  other  cases."  There 
can  be  no  doubt  that  both  in  criminal  and  civil  cases  the  court  may 
express  to  the  jury  their  opinion  as  to  whether  the  publication  is 
libelous.  The  difference  is,  that  in  criminal  cases  they  are  not 
bound  to  do  so,  and  if  they  do,  their  opinion  is  not  binding  on  the 
jury,  who  may  give  a  general  verdict  in  opposition  to  it,  and  if  that 
verdict  is  for  the  defendant,  a  new  trial  cannot  be  granted  against 
his  consent.  As  our  declaration  of  rights  succinctly  expresses  it, 
the  jury  have  the  right  to  determine  the  law  and  the  feLCts  in  Indict- 
ments for  libel  as  in  other  cases.  But  in  civil  cases  the  court  is 
bound  to  instruct  the  jury  as  to  whether  the  publication  is  1  ibelous 
supposing  the  innuendoes  to  be  true,  and  if  that  instruction  is  dis- 
regarded, the  verdict  will  be  set  aside  as  contrary  to  law. 

In  England  the  courts  have  recently  disregarded,  to  some  extent, 
this  plain  distinction  between  criminal  and  civil  proceedings.  It 
appears  to  be  upon  the  ground  that  Mr.  Fox's  act,  though  limited 
in  terms  to  indictments  and  informations,  was  declaratory  of  the 
law  in  all  cases  of  libel ;  upon  what  principle  of  construction,  how- 
ever, it  is  not  very  easy  to  understand.  It  is  there  the  approved 
practice  for  the  judge  in  civil  actions^  after  explaining  to  the  jury  the 
legal  definition  of  a  libel,  to  leave  to  them  the  question  whether  the 
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publication  apon  which  the  action  is  founded  falls  within  that  defi- 
nition. Folkard^s  Stark.  202 ;  Baylis  y.  Lawrence,  11  Ad.  &  EIL 
920 ;  Parmiter  v.  Couplandy  6  M.  &  W.  105 ;  Campbell  y.  Spattiewoode, 
8  B.  &  S.  781 ;  Cox  y.  Lee,  4  Exoh.  Law  Bep.  284.  These  cases  were 
followed  in  Shattuch  y.  Allen,  4  Gray,  540. 

Yet  it  is  clearly  held  that  a  yerdict  for  the  defendant  upon  that 
issue  will  be  set  aside  and  a  new  trial  granted.  HakeweU  y.  Ingram, 
28  Eng.  Law  &  Eq.  413.  '^  Though  in  criminal  proceedings  for 
libel,"  said  Jervis,  C.  J.,  "  there  may  be  no  reyiew  in  civil  mat- 
ters^  there  are  cases  in  which  verdicts  for  the  defendant  are  set  aside 
upon  the  ground  that  the  matter  was  a  libel,  though  the  jury  found 
it  was  not"  This  must  be  conceded  to  be  an  anomaly ;  and  it  will 
be  best  to  avoid  a  practice  which  leads  to  such  a  result  The  law, 
indeed,  may  be  considered  as  settled  in  this  State  by  long  practice* 
never  questioned,  but  incideutly  confirmed  in  McCorkle  v.  Binns,  5 
Binn.  340,  and  Hays  v.  Brierly,  4  Watts,  392.  It  was  held  in  the 
case  last  cited  that  where  words  of  a  dubious  import  are  used  the 
plaintiff  has  a  right  to  aver  their  meaning  by  innuendo,  and  the 
truth  of  such  innuendo  is  for  the  jury.  In  New  York,  since  the 
recent  English  cases,  the  question  has  been  ably  discussed  and  fully 
(considered  in  Snyder  v.  Andrews,  6  Barb.  43 ;  Oreen  v.  Telfair,  20 
ii.  11 ;  Hunt  v.  Bennett,  19  N.  Y.  173,  and  the  law  established  on 
Hs  old  foundations. 

A  libel  may  be  defined  to  be  any  malicious  publication,  wrifcten^ 
printed,  or  paint/cd,  which,  by  word  or  signs,  tends  to  expose  a  man  to 
ridicule,  contempt,  hatred  or  degredation  of  character.  1  Am.  Lead. 
Cases,  109  ;  McCorkle  v.  Binne,  5  Binn.  340.  The  publication  set 
forth  in  the  declaration  in  this  case,  and  given  in  evidence,  was 
unquestionably  a  gross  libel.  Its  language  is  clear  and  unambigu- 
ous, and  it  may  be  doubted  whether,  taken  altogether,  it  needed  any 
innuendo  to  point  to  the  plaintiff.  Such  innuendoes  are  given, 
however,  and  we  must  consider  their  truth  to  have  been  found  by  the 
jury.  Its  avowed  purpose  was  to  hold  up  the  plaintiff  below  to 
public  scorn  and  condemnation,  as  guilty  of  a  crime  carrying  in  its 
train  household  ruin  and  the  wreck  of  domestic  happines&  It 
denounced  the  act  imputed  to  him  as  one  characterized  by  the  most 
shameless  treachery  and  hypocrisy.  No  words  could  have  been  used 
more  directly  calculated  to  excite  against  him  public  hatred,  or  to 
degnyle  his  character.  Had  the  publication  been  confined  to  the 
petition  filed  in  the  court  of  common  pleas  for  a  divorce,  it  might 
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have  been  considered  as  priyileged,  and  the  plaintiff  held  bound  to 
prove  express  malice.  Ourry  v.  Walter^  1  Bos.  &  PuL  623;  Mc- 
Loughlin  v.  McMakin,  Bright  Rep.  132 ;  Nuff  v.  Bennett^  4  San£ 
120.  Bat  the  comments  which  accompanied  it  deprived  it  of  its 
privilege.  It  has  been  held  to  be  libelous  to  publish  a  highly 
colored  account  of  judicial  proceedings  mixed  with  the  party's  own 
observations  and  conclusions.  Stiles  v.  Nokes,  7  East,  493 ;  Lends  y. 
Clement,  3  Barn.  &  Aid.  702.  In  such  b  case  the  general  principle 
is,  that  if  the  publication,  considered  either  by  itself  or  in  connec- 
tion with  extrinsic  facts,  be  defamatory,  malice  is  an  inference  of 
law,  which  the  jury  are  bound  to  find  according  to  the  direction  of 
the  court  2  Starkie  on  Slander  and  Libel,  322.  **  I  take  it  to  be  a 
general  rule,"  said  Abboit,  C.  J.,  in  Duncan  v.  Thwaites,  3  B.  &  C. 
556,  ^^  that  an  act  unlawful  in  itself  and  injurious  to  another  is  con- 
sidered, both  in  law  and  reason,  to  be  done  malo  animoj  and  this  is 
all  that  is  meant  by  a  charge  of  malice  in  a  declaration  of  this  8ort» 
which  is  introduced  rather  to  exclude  the  supposition  that  the  pub- 
lication may  have  been  on  some  innocent  occasion,  than  for  any 
other  purpose." 

These  considerations  dispose  of  the  third  and  fourth  assignments 
of  error,  and  the  first  and  second  not  being  secundum  regulam,  must 
be  treated  as  none. 

Judgm&tU  affirmed. 
RIA.D,  J.,  dissented. 


PxKKSYLTAKiA  ft  OHIO  Gakal  Cc,  appellant,  y.  Gbahail 

(68  Pttim.  81. 2Q(U 
HahUUy  of  canal  eompcmy — ir^uriee  from  d^ectSne  Inidgee. 

The.  charter  of  the  Pennsylvania  and  Ohio  Canal  Go.  required  it  "to  boili 
and  keep  in  good  repair  suitable  and  convenient  bridges  over  the  canal." 
One  of  the  bridges,  being  defective,  gave  away  while  G.  was  driving  over 
it,  and  he  received  injuries  for  which  he  brought  suit.  Hdd,i^X  the  oom^ 
panj  was  liable  even  without  evidence  of  actual  or  willful  negligence  on 
its  part,  and  that  the  Jury,  in  estimating  damages,  properly  considered  G.'s 

'  |>aln  of  mind  and  body. 
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AcnoH  ov  ^!i:,  oase  commenced  September  25, 1866,  by  Graham 
against  the  Pennsylyania  and  Ohio  Canal  CompiEmy.  The  plaintiff 
while  driving  oyer  a  bridge  built  across  the  canal,  was  iigored,  both 
as  to  himself  and  his  horses,  wagons  and  merchandise,  by  the  giving 
away  of  the  bridge  which  was  then  oat  of  repair. 

The  company,  by  its  charter,  was  obliged  '^to  build  and  keep  in 
good  repair  suitable  and  convenient  bridges  over  said  canaL''  At 
the  trial,  two  physicians,  Dr&  Eirker  and  Woodbridge,  were  allowed 
to  testify,  imder  defendants'  objection,  in  regard  to  '*  the  nature,  ex- 
tent  and  necessary  consequence  of  plaintiff's  injury,  for  the  puipose 
of  enabling  the  jury  to  make  a  just  estimate  of  the  damages  to 
which  he  is  entitled,  if  any."  Defendants  gave  evidence  to  the  effect 
that  the  bridge  was  built  of  good  materials,  by  an  experienced  bridge- 
builder,  and  in  a  substantial  manner.  The  jury  found  for  the 
plaintiff  for  $8,000.    Defendants  appealed. 

B.  B.  McCoomb  and  F.  Hutchins,  for  plaintifib  in  error,  cited  8 
Black.  Com.  219 ;  Broom  on  Com.  Law,  97 ;  Brown  v.  MaUet,  5  C.  B. 
599 ;  3  Bacon's  Abr.  498, 500;  3  Bums'  Just. ''  Highways,"  acts  June 
13, 1836,  §  6 ;  31  Pamph.  L.  556,  560,  April  12, 1855,  §  1 ;  Pamph. 
L.  220 ;  Purd.  875,  876,  879,  pi.  41,  47,  79 ;  1  Eed£  on  R  R  538,  et 
seq. ;  Painter  v.  Pittsburg^  10  Wright,  213 ;  1  Hill,  on  Torts,  100 ; 
Monongahela  Bridge  v.  Eirh,  10  Wright,  112 ;  Dunlap  v.  Enappj  14 
Ohio  St  64 ;  Oakland  R.  R.  Co.  v.  Fielding,  12  Wright,  320 ;  Angell 
on  Highways,  §  272 ;  Lancaster  Can.  Go.  v.  Pamaby,  11  A.  ft  E. 
243 ;  Orcutt  v.  Kittery  Bridge,  53  Me.  500 ;  Baxter  v.  Winooshi 
Turnpike,  22  Vt  114;  Matthews  v.  Same,  24  id.  480;  1  Pars,  on 
Oont  86-92 ;  2  Hill,  on  Torts,  446-460 ;  Clark  v.  !7Vy,  8  Ohio 
St  358. 

L.  Taylor  (with  him  were  2>.  B,  d  K  T.  Kortx),  for  defendant 
in  error. 

Shabswood,  J.  The  first  twelve  assignments  of  error  all  depend 
upon  one  question,  whether  defendants  below  were  responsible  in 
damages  to  the  plaintiff  for  the  injury  which  he  sustained  in  con* 
sequence  of  the  admitted  insufSciency  of  the  bridge  over  their 
canal,  without  some  evidence  of  actual  or  willful  negligence  on  their 
part 

It  has  been  argued  that  the  defendants  are  not  liable  to  the  plain- 
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tiff  at  all,  because  they  owed  him  no  daty.  Their  charter,  by  the  temiB 
of  which  they  were  "  to  build  and  keep  in  good  repair  suitable  and 
convenient  bridges  over  the  canal,''  it  is  contended,  was  a  contract 
with  the  State,  who,  alone,  can  take  advantage  of  its  violation. 
There  was  no  privity,  therefore,  in  the  plaintiff.  But  even  regard- 
ing it  in  that  light,  for  whose  use  and  benefit  did  the  commonwealth 
exact  this  engagement  from  the  corporation,  as  one  of  the  terms 
and  conditions  upon  which  the  franchise  was  granted  F  This  partic- 
ular clause  was  evidently  for  the  benefit  of  all  persons  traveling 
upon  the  public  highways.  If  A.  contracts  with  B.,  to  do  a  certain 
thing  for  the  benefit  of  G.  and  does  it  so  badly  that  C.  is  injured  by 
his  malfeasance,  C.  could  not  perhaps  sue  directly  on  the  contract,  but 
nan  cansiat  that  he  could  not  maintain  an  action  on  the  case,  on  the 
principle  that  it  was  a  breach  of  duty  to  him,  though  springing  from 
a  contract  with  another.  If,  as  the  argument  seems  to  admit,  the 
commonwealth  could  sue  for  the  use  of  the  plaintiff,  there  is 
no  reason  why  he  may  not  maintain  an  action  in  his  own  name. 

But  it  is  not  necessary  to  rely  on  this  line  of  reasoning.  The  char- 
ter is  indeed  a  contract ;  but  it  is  also  ft  law  imposing  upon  the  defend- 
ants, as  a  corporation,  the  burden  of  performing  a  certain  duty  to  the 
public  If  that  duty  to  the  public  has  not  been  performed,  they 
become  thereby  responsible  to  aU  persons  who  may  suffer  any  special 
inj  uiy  in  consequence  of  it.  Upon  the  same  principle  which  has  been 
settled  law  from  the  year-books  downward,  if  a  party  has  sustained 
any  special  damage  from  a  public  nuisance  beyond  that  which  affects 
the  public  at  large,  whether  it  be  direct  or  consequential,  an  action 
will  lie  against  the  author  of  the  nuisance  for  redress.  If  the  defend- 
ants, although  under  the  authority  of  their  charter,  buUt  a  bridge 
over  their  canal,  which  was,  originally,  either  rotten  and  unsafe,  or 
became  so  subsequently,  it  was  a  public  nuisance  in  the  highway, 
and  the  plaintiff,  having  suffered  a  direct  special  injury,  was  entitled 
to  recover  of  them  the  damages.  Wtlkes  v.  Hungerford  Market 
Co.,  2  Bingh.  (N.  0.)  281 ;  Hugh$B  v.  HeisWy  1  Binn.  463  ;  Pitts- 
hurgh  V.  8coU^  1  Bar.  309 ;  Commissioners  v.  Wood^  10  id.  93 ; 
BaxUr  v.  Winooski  Turnpike  Co.,  22  VL  122. 

In  Manly  Y,  St.  Helen's  Canal  and  Railway  Co.,  2  Hurls,  ft 
Norm.  840,  the  defendants  had,  'by  act  of  parliament,  the  right  to 
construct  a  canal  and  take  tolls  thereon ;  and  had  built  the  same 
across  an  ancient  highway,  having  made  a  swivel  bridge  across  the 
canal  for  the  passage  of  the  highway.    A  boatman  having  opened 
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the  swivel  bridge  to  allow  his  boat  to  pass  through  in  the  night 
time,  a  person  walking  along  the  road  fell  into  the  canal  and  was 
drowned  It  was  held  that  the  defendants,  having  a  beneficial 
interest  in  the  tolls,  were  liable  to  an  action,  the  same  as  any  owner 
of  private  property  would  be  for  a  nuisance  arising  therefronL  ^  It 
has  been  urged,^'  said  Pollock,  0.  B.,  '^  that  what  was  done  by  this 
nanal  company  was  done  by  them  under  the  authority  of  an  act  of 
parliament,  passed  many  years  ago,  and  with  the  same  responsibility 
as  attaches  to  the  trustees  of  a  highway,  or  other  persons,  acting  in  the 
performance  of  functions  intrusted  to  them  by  statute.  I  do  not 
think  that  argument  can  prevail.  The  owners  of  this  canal  were  to 
be  looked  on  as  a  trading  company,  who,  though  the  legislature  per- 
mits them  to  do  various  acts  described  in  the  statute,  are  to  be  con- 
sidered as  persons  doing  them  for  their  own  private  advantage,  and 
are  therefore  personally  responsible  if  mischief  ensues  fix>m  their  not 
doing  all  they  ought,  or  doing,  in  an  improper  manner,  what  they  are 
allowed  to  do."  In  The  Cumberland  Valley  Railroad  Co.  v.  Hughes,  1 
Jones,  140,  in  the  case  of  a  railway  company,  it  was  held  to  be  their 
duty  to  keep  the  road  in  sufficient  repair.  It  is  a  condition  attendant 
upon  a  grant  of  the  privilege  to  construct  a  public  road  or  highway 
for  profit,  which,  from  its  very  nature,  inures  to  the  benefit  of  all 
who  may  have  occasion  to  use  the  thoroughfare. 

In  7%6  Schuylkill  Navigation  Co.  v.  McDonoughy  9  Casey,  73,  it 
was  decided  that  the  remedies  against  a  canal  company,  provided  by 
their  act  of  incorporation,  for  injuries  arising  from  the  construction 
of  the  works,  do  not  exclude  the  common-law  remedies  for  injuries 
arising  from  an  abuse  of  their  privileges,  or  for  the  neglect  of  their 
duties,  and  that  they  are,  therefore,  liable  for  injuries  sustained  by  a 
riparian  owner  in  consequence  of  an  overflow  of  water,  caused  by 
the  pool  of  their  dam  being  filled  up  by  dirt,  without  regard  to  the 
question  by  whose  act  such  filling  up  was  occasioned.  In  Pitteburg 
City  V.  Oriery  10  Harris,  54,  it  was  held  that  a  city,  being  in  posses- 
sion of  a  public  wharf  within  its  limits,  exercising  exclusive  super- 
vision and  control  over  it,  and  receiving  tolls  for  its  use,  is  bound  to 
keep  it  in  proper  condition  and  is  liable  for  special  injury  sustained 
by  an  individual  in  consequence  of  its  neglect  to  keep  the  wharf  in 
order.  So  in  Erie  City  v.  Schwingle,  10  Harris,  384,  the  doctrine 
was  laid  down  expressly  that  a  corporation,  which  is  bound  by  its 
charter  to  keep  the  streets  in  repair,  is  liable  for  an  injury  occasioned 
by  its  neglect  to  do  so,  and  it  is  not  material  whether  the  neglect 
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was  willful  or  otherwise.  ^'  ExoepV'  says  Black,  G.  J.>  "  in  cases 
where  the  suit  is  against  a  public  officer  in  his  individual  character 
and  not  against  the  corporation  which  he  represents,  as  in  Bartlelt 
V.  OrozMTy  15  Johns.  250,  it  makes  no  diflference  whether  the  negleo: 
is  willful  or  otherwise."  In  like  manner  in  Yale  v.  The  ffampdeti 
S  Berkshire  Turnpike  Co.y  18  Pick.  357,  where  a  statute  provided 
that  a  turnpike  corporation  '^  shall  be  liable  to  pay  all  damagee 
which  may  happen  to  any  person  from  whom  toll  is  demandable, 
for  any  damage  sustained  by  a  traveler  in  consequence  of  a  defect 
in  the  road,"  the  supreme  court  of  Massachusetts  was  of  opinion, 
and  so  ruled,  that  by  this  act  it  was  intended  to  provide  that,  when- 
ever the  traveler  himself  is  not  chargeable  with  negligence  or  rash- 
ness, but  wheu;  from  an  unforeseen  cause,  the  road  is  actually  defec- 
tive and  in  want  of  repair,  and  an  accident  occurs  without  the 
default  of  either  party,  the  company  should  be  held  liable.  It  is 
founded  on  the  consideration  that  the  toll  is  an  adequate  compensa- 
tion for  the  risk  assumed,  and  that,  by  throwing  the  risk  upon  those 
who  have  the  best  means  of  taking  precautions  against  it,  the  public 
will  have  the  greatest  security  against  actual  damage  and  loss. 

From  these  cases  it  may  be  deduced  that,  where  a  corporation,  in 
consideration  of  the  franchise  granted  to  it,  is  bound  by  its  charter 
to  keep  a  road  or  bridge  in  repair,  it  is  liable  for  any  injury  to  a 
person,  arising  from  want  of  repair,  whether  the  defect  be  patent  or 
latent,  unless  he  be  in  default,  or  unless  the  defect  arose  from  inevi- 
table accident,  tempest  or  lightning,  or  the  wrongful  act  of  some  third 
person,  of  which  they  had  no  notice  or  knowledge.  It  matters  not 
that  ordinary  care  was  used  in  the  erection  or  repair  of  it,  and  that 
such  work  was  done  under  contract  by  competent  workmen.  The 
principle  of  Painter  v.  The  Mayor  of  Pittsburg,  10  Wright,  213,  has 
no  application.  That  was  an  action  for  an  injury  sustained  by  the 
plaintiff,  from  the  negligence  of  the  contractors  of  the  defendants, 
while  engaged  in  the  actual  construction  of  a  sewer.  Had  the  plain- 
tiflp,  in  this  case,  fallen  into  the  canal  in  consequence  of  the  negli- 
gence of  the  contractors  employed  by  the  defendants,  while  actually 
employed  either  in  the  construction  or  repair  of  this  bridge,  the 
case  presented  would  have  been  entirely  different 

It  is  supposed  that  Oakland  Railway  Co.  v.  Fielding,  12  Wright, 

820,  is  inconsistent  with  this  view.    But  it  is  to  be  remarked  that 

the  injury  arose,  in  that  case,  from  a  hole  in  the  road  made  by  third 

persons.    '^li,  then,"  said  the  learnt  judge  below,  ^^the  defendants 

Voi.  IIL  — 70 
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had  notice  of  the  hole — if  they  knew  that  it  rendered  the  street 
unUt  and  dangerous  for  public  travel,  and  if  they  knowingly  suf- 
fered it  to  remain  in  that  condition  without  an  effort  to  repair  it, 
they  were  guilty  of  negligence."  It  is  evident,  then,  that  the  case 
was  rested  upon  an  entirely  distinct  and  independent  ground,  which 
does  not  touch  the  principle  established  in  the  other  cases  cited.  It 
may  be  safely  admitted  that  if  a  third  person  had  wantonly  or 
midiciously  cut  away  part  of  the  timbers  of  this  bridge^  in  conse- 
quence of  which  it  had  fallen,  the  defendants  would  not  be  liable 
unless  notice  or  knowledge  of  the  defect  and  neglect  to  repair  it 
were  brought  home  to  thenL 

It  is  proper  to  notice  the  case  of  Monangahela  Bridge  Co.  v. 
Kirhy  10  Wright,  112,  which  has  been  much  relied  on  as  showing 
that  a  clause  in  the  charter  of  a  bridge  company,  that  the  bridge  should 
not  be  erected^' in  such  a  manner  as  to  injure,  stop  or  interrupt 
the  navigation  of  the  river  by  boats,  rafts  or  other  vessels,"  is  a  lim- 
itation of  the  franchise  only,  and  not  a  rule  of  liability  to  iigured 
navigators.  Although  this  is  said  in  the  opinion,  it  must  be  con- 
sidered in  its  application  to  that  particular  case,  and  not  as  the 
statement  of  a  general  principle.  The  injury  there  arose  from  the 
erection  of  piers,  which  the  company  were  authorized  by  their 
charter  to  build,  and  for  consequential  damages  for  an  act  within 
the  authority  conferred  upon  them,  they  were  not  responsible, 
as  was  held  in  The  Momngdhda  NamgcUion  Co,  v.  Go(mf  6  Barr. 
382,  and  many  ot1u>r  cases.  '^Surely,"  says  Bead,  J.,  ^^it  can- 
not be  maintained  that  the  proviso  in  the  company's  charter  is  a 
declaration  that  they  shall  pay  damages  to  any  one  injured*  It  is 
clear,  therefore,  that  the  defendants  are  not  liable  in  this  action 
unless  the  bridge  be  an  unauthorized  erection,  and  consequently  a 
nuisance.    That  it  is  not  has  been  sufficiently  shown." 

On  the  whole,  then,  we  are  of  the  opinion,  that  the  answers  of 
the  learned  judge  to  the  several  points  which  form  the  subject  of 
the  first  twelve  specifications  of  error  were  correct. 

It  remains  to  consider  the  thirteenth  assigninent  that  the  court 
erred  in  receiving  the  testimony  of  Drs.  Eirker  and  Woodbridge  relat- 
ing to  the  pain  and  suffering  of  the  plaintiff  from  the  injuries  received 
by  his  fall.  Damages  which  necessarily  result  from  the  act  com- 
plained of  are  properly  termed  general  damages,  and  may  be  shown 
under  the  common  allegation,  ad  damnum  Injuries  to  the  person 
consist  in  the  pain  suffered,  bodily  and  mental,  and  in  the  expenses 
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and  los8  of  property  they  occasioi..    In  estimating  damageB,  the 

jury  may  consider  not  only  the  direct  expenses  incurred   by  the 

plaintiff  but  the  loss  of  his  time,  the  bodily  suffering  endured,  and 

any  incurable  hurt  inflicted,  for  these  may  be  classed  among  necessary 

results.     Lang  v.  Colder ^  8  Barr,  479 ;  Pennslyvania  Railroad  Co.  y. 

Book$,  7  P.  F.  Smith,  839.    There  was  no  error,  therefore,  in  the 

admissum  of  this  eyidenoe. 

JudgmmUqfimmL 


JSwn  0t  oL,  appellants,  t.  HoBmob 

(6SPwiii.8t.SS7.) 

AUeroHon  tf  pramit$arp  naU. 

4  sealed  pxomisioiy  note,  with  seyeral  sureties,  was  executed  and  oflbied  by 
the  maker  to  the  pajee,  who  refased  to  accept  it  onleas  the  words  **  interest 
tobepaid  semi-annnallj"  were  inserted.  The  maker  thereupon,  without 
the  knowledge  of  the  sureties,  wrote  the  words  in  the  note  as  required. 
HM,  that  the  sureties  were  discharged  from  Uabilitj. 

AonoH  to  charge  the  sureties  on  a  promissory  note.  The  note 
was  as  foUows: 

"  $000.  2r<f9emb0r  18, 1865. 

••  One  jear  after  date  we,  or  either  of  us,  promise  to  paj  to  Samuel  Hor- 
ner the  just  sum  of  $000  in  seyen-thirties  for  value  receiTed  of  him,  where- 
unto  witness  our  hands  and  seals. 

"  Interest  to  be  paid  semi-annually. 

'^Jaoob  A.  PBNiriNaTOx,  [us.] 
"  John  Nbff,  [l.  s.] 

"  Joseph  Douohebtt,       [l.  a.] 
"  Thomas  Wilbt,  [l.  s.] 

"  Thomas  Cubl."  [l.  a.] 

The  words  **  interest  to  be  paid  semi-annually "  were  not  in  the 
note  when  the  sureties  signed  it ;  but  Pennington,  the  principal, 
took  it  to  Homer  who  reftised  to  accept  unless  these  words  were  in- 
serted. Pennington  then  wrote  the  words  in  the  note,  ttt  flip  baitw 
dme  stating  that  he  had  authority  to  do  so,  whicn  was  uni^rui:^ 
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The  pleas  filed  were  non  est  factum^  nil  debet,  and  payment  with 
leave.  By  neglect  of  the  prothonotary  the  plea  of  non  est  factum 
was  omitted  from  the  trial  list  prepared  for  the  judge,  and  ihe  trial 
proceeded  as  if  this  plea  had  not  been  filed.  While  the  court  was 
charging  the  jury,  it  was  discoyered  that  the  plea  of  non  est  factum 
was  actually  in,  and  the  court  was  requested  to  take  notice  of  this, 
but  refused  to  do  so,  because  the  trial  had  been  conducted  on  differ- 
ent pleas.    Verdict  for  plaintiff  for  1503^7.    Defendants  appealed. 

A,  A.  Purman  (with  him  were  Wyly  dt  Budianan),  for  plain- 
tiffs in  error,  dted  Babb  y.  Clemson,  10  S.  &  R  419 ;  United  States 
Bank  y.  Russell,  3  Yeates,  391 ;  MiUer  y.  Gilleland,  7  Ear.  120 ; 
MarsJudt  y.  Oougler,  10  S.  &  R.  164;  ffenning  v.  Werhlmser,  8  Barr. 
518 ;  Byles  on  Bills,  475 ;  Warrington  y.  Early,  %  Ellis  &  B.  762 ; 
2  Parsons  on  Bills,  545 ;  Add.  on  Cont  1083,  1084.  The  record  as 
to  the  plea  might  haye  been  amended.    Smith  y.  Hood,  1  Cas.  220. 

R,  TF.  Downey,  for  defendant  in  error. 

AoN^EW,  J.  It  seems  to  be  settled  that  a  yoluntary  alteration  of 
a  bond,  note,  or  other  instrument  imder  seal,  in  a  material  part,  to 
the  prejudice  of  the  obligor  or  maker,  ayoids  it,  unless  done  with 
tlie  assent  of  the  parties  to  be  affected  by  it  1  GreenL  Ey.,  g 
565 ;  Marshall  y.  Oougler,  10  S.  &  R  164 ;  Barrington  et  al.  y. 
Bank  of  Washington,  14  id.  422,  423 ;  Foust  v.  Renno,  8  Barr,  378 ; 
Henning  y.  Werkheiser,  id.  518;  Smith  y.  Weld,  2  id.  54.  Such 
a  willful  act  differs  from  spoliation  by  a  stranger,  or  accidental 
alteration  done  through  mistake,  where  the  instrument  remains 
effectual  in  law,  as  it  was  before  alteration.  1  Greenl.  Ey.,  §§  566, 
568. 

In  respect  to  bills,  notes  and  other  commercial  paper,  the  rule  is 
eyen  more  stringent,  the  law  casting  on  the  holder  the  burden  of 
disproying  any  apparent  material  alteration  on  the  face  of  the 
paper.  Stepheyis  y.  Ordham,  7  S.  &  R  505 ;  Simpson  y.  Stackhouse, 
9  Barr,  186 ;  Paine  v.  Edsett,  7  Ear.  178 ;  Miller  y.  Reed,  3  Casey, 
244. 

The  only  Pennsylyania  case  that  seems  to  run  against  this  stinr.o 
current  of  authority  is  Worrell  y.  Oheen,  3  Wright,  388,  but  it  id 
plainly  exceptional.  The  opinion  declares  on  the  general  principle 
itrongly,  but  makes  the  case  an  exception  on  the  ground  that  the 
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plaintiflP  had  no  hand  in  the  alteration,  and  because  the  case  being 
■stated  for  the  opinion  of  the  court,  they  were  met  by  no  discrepan- 
cy between  the  allegata  and  probata.  How  far  the  grounds  of 
distinction  may  be  deemed  satisfactory  it  is  of  no  importance,  for 
it  is  sufficient  that  the  case  is  made  an  exception  expressly. 

In  the  present  instance,  however,  the  plaintiff,  who  was  examined 
on  his  own  behalf,  admitted  that  Pennington,  the  principal  in  the 
note,  made  the  addition  in  his  presence.  He  saw  him  do  it  He 
would  not  take  the  note  till  Pennington  did  so.  The  latter  said  he 
had  authority  from  his  sureties,  but  this  was  untrue.  The  altera- 
tion was  not  accidental,  and  the  plaintiff,  though  guiltless  of  the 
fraud,  was  foolish  to  accept  a  note  he  himself  saw  altered  by  the 
principal  without  being  certain  he  had  authority  to  bind  his  sure- 
ties. The  alteration  was  material,  for  it  added  interest  to  the 
principaL  It  was  not  out  of  the  way,  so  as  to  be  no  part  of  the 
note,  for  its  position  at  the  foot  of  the  note,  and  by  way  of  con- 
tinuation, would  have  bound  the  sureties  to  the  payment  of  interest, 
hal  there  been  authority  from  them  to  write  it  there.  It  was 
material  in  the  eyes  of  the  pladntiff,  for  he  refused  to  take  the  note 
without  interest  added  to  it,  and  brings  the  suit  upon  it  in  this 
altered  state.  The  note  was,  therefore,  avoided  as  to  the  sureties, 
and  the  court  erred  in  holding  that  the  plaintiff  could  recover  the 
principal  from  all  the  parties,  disregarding  his  claim  for  the  interest. 
It  is  argued  that  a  recovery  of  the  principal  sum  does  no  harm,  for 
to  that  extent  the  sureties  bound  themselves.  But  the  conclusive 
aiiSwer  is  that  stated  by  Mr.  Oreenleaf,  supra,  section  565.  The 
ground  of  the  rule  is  public  policy  to  insure  the  protection  of  the 
instrument  from  fraud  and  substitution.  The  writing  goes  into 
the  hands  of  the  party  who  claims  its  benefit,  and  the  purpose  is  to 
take  away  the  motive  for  alteration,  by  forfeiting  the  instrument  on 
discovery  of  the  fraud.  When  the  sureties  signed  it  they  had  a 
right  to  have  it  delivered  unaltered  to  the  plainti£  He  was  bound 
to  know  that  the  alteration  was  rightfully  done,  and  that  the  pen- 
alty of  his  negligence,  or  his  wrongful  act,  was  a  loss  of  the 
security. 

As  to  the  plea  of  non  est  factum^  there  ought  to  have  been  no 
difficulty.  The  plea  was  already  on  the  record,  and  it  was  the  mere 
oversight  of  the  clerk  that  it  did  not  appear  on  the  judges'  tria) 
list  Consequently,  when  informed  of  the  fact,  the  plea  should 
have  been  allowed  its  proper  effect ;  and  if  the  court  thought  the 
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plaintiff  was  taken  by  surprise^  a  juror  might  hare  been  withdrawn, 
or  snch  order  made  as  would  prevent  injostioe.  But,  as  tlie  case 
was  submitted^  a  wrong  was  done  to  the  defendant,  which  could  be 
repaired  only  by  a  new  trial ;  for  the  effect  of  disregarding  the  plea 
of  non  est  factum  on  the  record  was  to  deprive  the  defendant  of  a 
defense  which  struck  at  the  very  marrow  of  the  plaintiff's  case. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


ZxiswBiss,  appellant,  v.  Jaxss. 

6SPeiin.8t.4A.) 
WiU-^void  remainder -^ii^fidel  eoeie^. 

By  a  will  certain  propertj  was  devised  to  C.  and  J.  for  life,  and  after  theii 
death  to  the  "  Infidel  Sodetjr  in  Philadelphia  hereafter  to  he  incorporated, 
and  to  he  held  and  disposed  of  by  them  for  the  pnrpose  of  building  a  hall 
for  free  discussion  of  religion,  politics/'  etc  Held,  (1)  that  this  remainder, 
limited  to  a  corporation  thereafter  to  be  created,  was  void,  because  there 
was  no  devisee  competent  to  take  at  the  time,  and  the  possibility  that  there- 
might  be  such  a  corporation  during  the  particular  estate  for  life  was  too 
remote ;  (2)  that  it  was  not  valid  as  a  charitable  use  which  could  be  enforced 
and  administered  in  a  court  of  equity.  M  eeenu  that  such  a  corporation  could 
not  be  formed  under  the  laws  of  Pennsylvania  providing  for  the  incorpora 
tion  of  societies  for  literary,  charitable  or  religious  purposes,  and  beneficial 
associations. 

Case  stated.  Amanda  James,  Anna  James  and  Mary  A.  Cono- 
ver,  with  her  husband,  0.  H.  P.  Conover,  plain tifib;  Nathaniel  Z 
ZeisweisSy  defendant  The  fiEk^ts  submitted  to  the  court  involved 
the  interpretation  of  a  will  made  by  Levi  Nice,  of  Philadelphia,  who 
died  April,  1865,  devising  a  tract  of  land  known  as  Oxford  Lodge. 
The  plaintifb,  two  of  whom  were  the  first  takers  under  the  will, 
made  a  contract  for  the  sale  of  the  land  to  the  defendant,  but  he 
refused  to  complete  the  contract,  on  the  ground  that  the  plaintifis, 
under  the  will,  did  not  possess  a  good  title  in  fee  simple.  The  will 
is  as  follows : 

"  I  give  and  devise  unto  my  grand-nieces  Mary  A.  Conover,  wife  of  O.  EL 
Perry  Conover,  and  Anna  N.  James,  children  of  my  niece  Amanda  James,  all 
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the  property  of  which  I  may  die  poflsessed  of,  Sn  fee  idmple,  and  to  their  hein 
and  aasigna,  subject  neyertheleas  to  the  following  restrictions,  that  is  to  say, 
that  the  real  estate  of  which  I  may  die  seised  shaU  be  held  and  ezgoyed  by 
them  during  all  the  time  of  their  natural  liyes,  or,  in  case  of  the  death  of  one 
of  them,  during  the  life  of  the  surviyor  upon  the  express  condition  that  they 
stall  make  the  homestead  property  upon  which  I  now  reside,  and  Imown  as 
Oxford  Lodge,  as  their  place  of  permanent  residence  or  the  residence  of  one 
<if  them,  and  it  is  my  will  that  should  they  both  refuse  to  so  reside  at  said 
homestead  residence  for  the  space  of  two  months,  then  said  real  estate  Is  to  go 
as  directed  in  the  next  dause  of  this  my  will,  that  is  to  say,  in  the  same  man- 
ner as  if  both  of  deyisees  were  dead*" 

«<  Immediately  after  the  death  of  both  of  my  said  grand-neices,  then  it  is  my 
will  that  my  real  estate  aforesaid  shall  go  to  and  be  held  in  fee  simple  by  the 
Infidel  Society  in  Philadelphia  hereafter  to  be  incorporated,  and  to  be  held 
and  disposed  of  by  them  for  the  purpose  of  building  a  hall  for  the  free  discus- 
sion of  religion,  politics,"  etc. 

The  coart  entered  judgment  for  the  plaintiff  upon  the  case  stated. 
Defendant  appealed* 

W,  A.  Manderson,  for  plaintiff  in  error. 

I%os.  J.  Clayton,  for  defendant  in  error,  cited  2  Bed£  on  Wills 
(2d  ed.),  770;  1  Dey.  Eq.  276;  Holland  t.  Peck,  2  Irod.  Bq.  255 ;  1 
Jarman  on  Wills,  332. 

Shabswood,  J.  It  must  be  conceded  that  the  devise  by  the  will 
of  Levi  Nice  to  Mary  A.  Oonover  and  Anna  M«  James,  in  fee  sim- 
ple, is  reduced,  by  the  subsequent  words,  to  a  life-estate  to  the 
devisees  and  the  survivor  of  them,  determinable,  however,  on  their 
both  refusing  to  reside  on  the  homestead  known  as  Oxford  Lodge 
for  the  space  of  two  months.  The  testator  decbures  that  in  that 
event  the  said  real  estate  is  to  go  as  directed  in  the  next  clause  of 
his  will ;  that  is  to  say,  in  the  same  manner  as  if  both  of  the  devi- 
sees were  dead. 

The  next  clause  is  as  follows:  '^ Immediately  after  the  death  of 
both  my  said  grand-nieces,  then  it  is  my  will  that  my  real  estate 
aforesaid  shall  go  to  and  be  held  in  fee  simple  by  the  Infidel  Society 
in  Philadelphia,  hereafter  to  be  incorporated,  and  to  be  held  and 
disposed  of  by  them,  for  the  purpose  of  building  a  hall  for  the  free 
discussion  of  religion,  politics,"  eta 

I^  there  was  an  Infidel  Society  in  Philadelphia  at  the  date  of  the 
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wUl,  it  was  not  then  incorporated,  the  testator  expressly  referring  to 
it  as  thereafter  to  be  incorporated*  If  we  are  to  infer  the  nature 
and  objects  of  the  corporation  from  the  name,  it  means  an  associ- 
ation of  infidels  or  unbelievers,  for  the  purpose  of  propagating  infi- 
delity, or  a  denial  of  the  doctrines  and  obligations  of  revealed  religion. 
It  must  be  so  understood,  according  to  the  commonly  received 
meaning  of  the  term.  Such  an  association,  it  would  seem,  could 
not  be  incorporated  under  any  of  the  general  laws  of  the  common- 
wealth. The  acts  of  April  6,  1791  (3  Smith,  20),  and  of  October 
13, 1840  (Pamph.  L.  1841,  p.  5),  provide  for  the  incorporation  of 
societies  for  any  literary,  charitable  or  religious  purpose,  and  bene- 
ficial societies  or  associations.  It  could  scarcely  be  considered  as 
within  either  the  letter  or  spirit  of  these  act&  It  is  highly  improb- 
able that  the  legislature  will  ever  incorporate,  or  authorize  the  incor- 
poration of,  such  an  association.  Supposing  it,  however,  to  be  pos- 
sible, it  is  potetUia  remota — that  a  corporation  should  be  created, 
and  with  that  name — a  possibility  upon  a  possibility,  which,  as 
Lord  Coke  tells  us,  is  never  admitted  by  intendment  of  law.  Co. 
Litt  25,  26,  184  a.  It  is  like  a  remainder  to  the  heirs  of  a  person 
unborn —  that  a  i)er8on  should  be  born  and  die  during  the  continu- 
ance of  the  particular  estate  —  or  to  an  unborn  son  of  a  particular 
name.  Fearne,  251.  Indeed,  the  very  case  is  put  in  the  old  books 
that,  if  a  remainder  be  limited  either  by  feoffment  or  devise  to  a  cor- 
poration which  is  not  in  existence  at  the  time  of  the  grant  or  devise, 
the  remainder  is  void,  even  though  such  a  corporation  should 
afterward  be  erected  during  the  particular  estate,  because  it  iBvoten- 
Ha  remota.  Sir  Hugh  Cltolmey^s  Case,  2  Eep.  51  a;  Cane  v.  Cow- 
per,  Moor,  104;  Cowden  v.  Clarke,  Hob.  33;  Nbe^s  Case,  Winch.  55 ; 
Simpson  T.  Southward,  1  EoL  254.  In  the  Year  Book,  9  Hen. 
VI,  24,  it  is  laid  down  that  if  one  devise  lands  to  the  priests  of  a 
chantry,  or  of  a  college  in  the  church  of  A.,  at  which  time  there  is 
no  chantry  and  no  college,  the  devise  is  void,  notwithstanding  the 
devise  is  by  license  of  the  king ;  and  if  after  a  chantry  or  college  is 
made  in  the  same  place,  yet  they  shall  not  have  the  land,  because  at 
the  time  of  the  devise  there  was  no  corporation  in  which  the  devise 
could  take  effect.  We  must  conclude  then  that  this  remainder, 
limited  to  a  corporation  thereafter  to  be  created,  was  void,  because 
there  was  no  devise  competent  to  take  at  the  time,  and  the  possi- 
bility that  there  might  be  such  a  corporation,  during  the  particular 
estate  for  life,  was  too  remote. 
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Bat  it  may,  nevertheless,  be  tme  that  if  the  purpose  for  which 
the  derise  oyer  in  remainder  was  made,  be  a  valid,  charitable  use, 
which  can  be  enforced  and  administered  in  a  court  of  equity,  it  will 
not  be  allowed  to  fail  for  want  of  a  trustee.  McOirr  v.  Aaumy  1 
Penn.  49.  Such  an  use  may  be  vague  and  indefinite,  so  that 
no  particular  person  or  persons  may  have  such  an  interest  as  will 
give  them  a  right  to  demand  the  execution  of  it,  yet  that  forms  no 
objection  to  a  charity  if  there  be  a  competent  trustee  named,  clothed 
with  discretionary  power,  either  express  or  implied,  to  carry  out  the 
general  objects  of  the  donor  or  testator.  As  was  said  by  Gibson, 
G.  J.,  in  WJMman  v.  LeXf  17  S.  &  R.  93:  '^It  is  immaterial  whether 
the  person  to  take  be  in  esse  or  not,  or  whether  the  legatee  was  at 
the  time  of  the  bequest  a  corporation  capable  of  taking  or  not,  or 
how  uncertain  the  objects  may  be,  provided  there  be  a  discretionary 
power  vested  anywhere  over  the  application  of  the  testator's  bounty 
to  those  objects."  To  the  same  efifect  are  McOirr  v.  Aarotiy  1 
Penn.  51;  Martin  v.  McCard,  5  Watts,  496;  Beaver  v.  Filson, 
8  Barr,  335 ;  Pickering  v.  ShotweUy  10  Bar.  23 ;  Ihe  Domestic  and 
Foreign  Missionary  Society's  Appeal,  6  Casey,  425.  '^  A  charitable 
gift,"  says  Oomstock,  C.  J.,  in  Beekman  v.  Bonsor,  23  N.  Y.  308, 
''  definite  both  in  its  subject  and  purpose  and  made  to  a  definite 
trustee,  who  is  to  receive  iJie  fund  and  apply  it  m  the  manner  sped- 
flod,  is  to  be  maintained,  although  it  would  be  void  by  the  general 
rules  of  law,  because  the  particular  objects  of  the  gift,  or  persons  to 
be  benefited  by  it,  are  unascertained.  Such  a  gift  is  capable  of  being 
enforced  by  judicial  sentence;  and  affords  neither  room  nor  justifi- 
cation for  an  exercise  of  the  cy  pres  power.  So  much,  then,  of  that 
which  is  peculiar  in  the  EngUdi  system  of  charitable  trusts  ought 
to  be  considered  as  settled  in  the  jurisprudence  of  this  State.  But 
beyond  this  we  cannot  go,  without  exercising  functions  which  are 
not  judicial ;  which,  in  England,  rest  on  prerogative,  and  are  there 
exercised  by  the  sign  manual  of  the  sovereign,  or  by  the  court  of 
chancery,  as  the  keeper  of  his  conscience."  Qodard  v.  Pomeroy,  36 
Barb.  546 ;  Le  Page  v.  McNamara,  5  Olark,  124 ;  Owens  v.  The  Mis- 
«  sionary  Society,  4  Kern.  380.  The  discretion  which  must,  in  such 
a  case,  necessarily  be  vested  somewhere,  cannot  be  assumed  by  a  court, 
for  it  would  not  be  a  judicial  function ;  nor  can  it,  therefore,  be  re- 
posed in  a  trustee  or  trustees  of  their  selection.  When  there  is  no 
competent  trustee  named,  or  he  dies  or  resigns,  and  no  provision  is 
nade  by  the  testator  for  the  continuance  of  the  trust,  the  chanty 
Vol.  in.— 71 
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must  ML  Ibntain  y.  Bavenel,  17  How.  (S.  C.)  369.  In  that  ca«e 
ezecntors  were  directed  to  make  distribution  of  the  estate  among 
such  charities  as  tiiey  should  deem  most  beneficial  But  they  died 
without  doing  so.  - 

^  There  mnat  be  some  creative  energy/'  said  Mr.  Justice  McLbast^ 
^to  give  embodmient  to  an  intention  which  was  never  perfected. 
Nothing  short  of  the  prerogative  power,  it  would  seem,  can  reach 
this  case.  There  is  not  only  uncertainty  in  the  beneficiaries  of  this 
charity,  but  behind  that  is  a  more  formidable  objection.  There  is 
no  expressed  will  of  the  testator.  He  intended  to  speak  through 
the  executors,  or  the  survivor  of  them,  but,  by  the  acts  of  Provi- 
dence, this  has  become  impossible.  It  is,  then,  as  though  he  had 
not  spoken.  Can  any  power  now  speak  for  him  except  the  parens 
pairia  t  Had  he  declared  that  the  residue  of  his  estate  should  be 
applied  to  certain  charitable  purposes,  under  the  statute  of  43  Eliza- 
beth, or  on  principles  similar  to  those  of  the  statute,  effect  might  have 
been  given  to  the  bequest,  as  a  charity,  in  the  State  of  Pennsylvania. 
The  words  ^as  to  the  residue  of  his  property '  were  used  in  reference 
to  the  discretion  to  be  exercised  by  his  executors.  Without  their 
action  he  did  not  intend  to  dispose  of  the  residue  of  his  property." 
<^  Power  to  act  at  discretion,''  says  Oibson,  0.  J.,  ^^need  not  be 
expressly  given  if  it  can  be  implied  from  the  nature  of  the  trust" 
Pickering  v.  ShoitaeU,  10  Barr,  28.  No  doubt  an  unincorporated 
society  may  be  a  trustee,  invested  witii  such  a  discretion,  and  may 
perpetuate  itself  by  ther  succession  of  its  members.  This  is  the  doc- 
trine of  the  learned  and  elaborate  opinion  of  Mr.  Justice  Baxdwik  in 
Sarah  Zane^s  will;  MagiU  v.  Brotony  Brightiy,  346,  note,  sus- 
tained and  affirmed  by  the  court  in  The  Domestic  and  foreign  Mis- 
sionary Societifs  Appeal^  6  Oasey,  425,  and  Hie  Evangelical  Associa- 
iunCs  Appeal,  11  id.  316.  Now,  if  the  use  in  this  case  be  a  valid 
charitable  use,  it  is  certainly  of  a  very  indefinite  nature,  and  requires 
to  be  administered  according  to  a  discretion  to  be  confided  to  some 
person  or  persons.  The  testator  named  the  Infidel  Society  in  Phila- 
delphia, which  might  have  been  well  enough,  if  there  was  such  a 
society,  though  unincorporated;  but  he  made  it  an  essential  quality 
of  the  society  thus  selected,  that  it  should  be  incorporated.  That, 
as  we  have  seen,  was  a  poientia  remota,  which  made  the  devise  over 
in  remainder,  after  the  life  estates,  a  void  devise.  There  was  no 
trustee  then  competent  to  exercise  a  discretion  in  the  admitistra- 
tion  of  the  charity.    Building  a  hall  may  be  an  object  sufficiently 
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definite;  bat  the  tmst  was  not  to  end  there.  It  is  evidently  a 
permanent,  perpetual  one.  The  hall,  when  built,  must  be  kept  up 
and  maintained.  Some  person  or  persons  must  regulate  the  free 
discussion  in  religion  and  politics,  and  determine  what  is  to  be 
included  under  the  comprehensive  '^et  cetera.*'  It  is  plain  that  no 
court  would  ever  undertake  to  administer  such  a  charity,  or  to 
exercise  discretion  through  a  trustee  or  trustees  appointed  by  them. 
It  is  not  a  disposition  of  property  "  for  ftny  religious,  charitable, 
literary  or  scientific  use,"  within  the  act  of  April  26,  1855,  §  10, 
Pamph.  L.  331.  If  this  course  of  reasoning  be  sound,  it  follows 
that  this  d(  vise  is  void  as  a  charity,  and  that  the  reversion,  subject 
to  the  life  estate,  descended  to  Amanda  James,  the  niece  of  the 
testator,  and  his  heir  at  law,  under  the  intestate  act,  and  that  a 
conveyance  by  her  and  the  life-tenants  will  vest  a  good  title  in  fee 
simple  in  their  grantee. 

In  placing  the  decision  on  this  ground,  however,  it  must  not  be 
understood  that  I  mean  to  concede  that  a  devise  for  such  a  purpose 
as  was  evidently  contemplated  by  this  testator,  even  if  a  competent 
trustee  had  been  named,  would  be  sustained* as  a  valid,  charitable 
use  in  this  State.  These  endowments  originated  in  England,  at  a 
period  when  the  religious  sentiment  was  strong,  and  their  tendency 
was  to  "vxn.  into  superstition.  In  modem  times  the  danger  is  of  the 
opposit  extreme  of  licentiousness.  It  is  necessary  that  they  should 
be  carefully  guarded  from  either,  and  preserved  in  that  happy  mean 
between  both,  which  will  most  conduce  to  the  true  interests  of 
society.  Established  principles  will  enable  the  courts  to  accomplish 
thi&  Charity  is  love  to  Ood  and  love  to  our  neighbor;  the  fulfill- 
ment of  the  two  great  commandments  upon  which  hang  al  ihe  law 
and  the  prophets.  The  most  invaluable  possessions  of  man  are  faith, 
hope,  charity,  these  three;  but  the  greatest  of  these  is  charity. 
Love  worketh  no  ill  to  his  neighbor;  therefore  love  is  the  fulfilling 
of  the  law.  It  is  the  fountain  and  source  whence  flow  all  good 
works  beneficial  to  the  souls  or  bodies  of  men.  It  is  not  easy  to  see 
how  these  are  to  be  promoted  by  the  dissemination  of  infidelity, 
which  robs  men  of  faith  and  hope,  if  not  of  charity  also.  It  is 
unnecessary  here  to  discuss  the  question  under  what  limitations  the 
principle  is  to  be  admitted  that  Christianity  is  part  of  the  common 
law  of  Pennsylvania.  By  the  third  section  of  the  ninth  article  of 
the  constitution  it  is  indeed  declared  ^  that  all  men  have  a  natural 
and  indefeasible  right  to  worship  Almighty  Ood  according  to  the 
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dictates  of  their  own  consciences ;  that  no  man  can  of  right  be  com* 
pelled  to  attend,  erect  or  support  any  place  of  worship,  or  to  main* 
tain  any  ministry  against  his  consent ;  no  human  authority  can,  in 
any  case  whatever,  control  or  interfere  with  the  rights  of  conscience ; 
and  no  preference  shall  eyer  be  given  by  law  to  any  religious  estab- 
lishments or  modes  of  worship  7^^  It  is  in  entire  consistency  with  this 
sacred  guarantee  of  the  rights  of  conscience  and  religious  liberty  to 
hold  that,  even  if  Christianity  is  no  part  of  the  law  of  the  land,  it  is 
the  popular  religion  of  the  country,  an  insult  to  which  would  be 
indictable  as  directly  tending  to  disturb  the  public  peace.  The  laws 
and  institutions  of  this  State  are  built  on  the  foundation  of  reverence 
for  Christianity.  To  this  extent,  at  least,  it  must  certainly  be  con* 
sidered  as  well  settled  that  the  religion  revealed  in  the  Bible  is  not 
to  be  openly  reviled,  ridiculed  or  blasphemed,  to  the  annoyance  of 
sincere  believers  who  compose  the  great  mass  of  the  good  people  of 
the  commonwealth.  Updegraph  v.  The  ConimonweaUh,  11  S.  &  IL 
894;  Vidal  v.  OirarePs  Executors,  2  How.  (IT.  S.)  198.  I  tan 
conceive  of  nothing  so  likely — so  sure,  indeed,  to  produce  these  con* 
BBquences,  as  a  hall  desecrated  in  perpetuity  for  the  free  discussion 
of  religion,  politics,  ei  cetera,  under  the  direction  and  administration 
of  a  society  of  infidels.  Indeed,  I  would  go  further,  and  adopt  the 
sentiment  and  language  of  Mr.  Justice  Dukoan  in  the  case  just 
referred  to :  ^^  It  would  prove  a  nursery  of  vice,  a  school  of  prepara- 
tion to  qualify  young  men  for  the  gallows  and  young  women  for  the 
brothel,  and  there  is  not  a  sceptic  of  decent  manners  and  good 
morals  who  would  not  consider  such  a  debating  club  as  a  commoa 

nniaanoe  and  disgrace  to  the  dtj/^ 

Judgment  affirmed^ 
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Tatlob,  appellant,  ?•  Taylob. 

(68  Pttim.  St.  4aL> 
Oo9UtnieUan  of  i0»0— "  loMful  Umu  "— "eftofo  iaOr 

A  testator  gave  to  his  wife  and  daughter,  or  in  case  of  the  death  of  one  of 
them,  to  the  Burviyor,  all  his  real  estate  during  their  liyes,  and  in  case  of 
the  death  of  the  daughter,  leaying  lawful  issue,  his  real  estate  was  to  des- 
cend to  such  lawful  issue,  their  heirs  and  assigns  forever.  The  will  further 
proceeded:  "In  case  mj  daughter  shall  die  before  her  mother,  leaving  law- 
ful issue,  such  issue  shall  e^joy  and  inherit  their  mother's  right  from  the 
time  of  her  death ;  but  in  case  my  daughter  shall  die,  not  leaving  lawful 
issue,  the  executors  shall  sell,  after  the  death  of  my  wife,  the  real  estate, 
and  distribute  the  proceeds  among  my  relatives  hereinafter  named."  HM 
that  the  daughter  did  not  take  an  ^  estate  tail "  which  could  be  barred  by 
conveyance  in  fee ;  but  that  she  took  an  estate  for  life,  with  remainder  to 
her  children  in  fee,  with  an  alternative  limitation  over,  in  the  event  of  her 
dying  without  issue  living  at  her  death. 

Ahioablb  action  on  a  contract  for  the  sale  of  land,  commenced 
Noyember  19, 1869.  James  M.  Taylor,  plaintiff;  Alfred  B.  Taylor, 
defendant 

The  farts  are  are  as  follows : 

Obadiah  Bonsall  died  seised  of  certain  real  estate,  leaving  a  will, 
April  6, 1837,  and  proved  July  21st.    This  will  was  as  follows : 

"  I  give  and  bequeath  unto  my  beloved  wife,  Sarah  Bonsall,  and  my  daughter, 
Susanna  Bonsall,  or  in  the  case  of  the  death  of  one  of  them,  to  the  survivor  of 
them,  all  my  real  estate  during  their  or  her  natural  lives,  and  in  case  my  daugh* 
ter,  Susanna  Bonsall,  shall  depart  this  life  leaving  lawful  issue,  it  is  then  my  will 
that  my  real  estate  descend  to  such  lawful  issue,  their  heirs  and  assigns,  for- 
ever ;  and  further,  it  is  my  will  that  in  case  my  daughter  shall  depart  this  life 
before  her  mother,  leaving  lawful  issue,  then  such  issue  shall  enjoy  and 
inherit  their  mother's  right  from  the  time  of  her  death.  But,  in  case  my 
daughter  shall  depart  this  life  not  leaving  lawful  issue  as  aforesaid,  it  is  then 
my  will  that  my  executors,  or  the  survivor  of  them,  shall  sell  at  public  sale 
(but  not  till  after  the  death  of  my  wife,  Sarah  Bonsall)  all  my  real  estate,  and 
make  deed  or  deeds  of  conveyance  to  the  purchaser  or  purchasers,  their  heirs  and 
assigns  forever,  in  fee  simple,  the  same  as  I  could  do  if  living,  and  perpcnally 
present ;  and  the  net  proceeds  of  such  sale  it  is  my  will  that  it  be  divided  in  the 
following  manner,  vis. :  One-sixth  part  to  the  children  of  my  wife's  sister,  Han- 
nah Baker,  or  their  lawful  Issue ;  one-sixth  part  to  the  children  of  my  wife's 
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deoeaaed  sitftor,  Mary  Skelion,  or  their  lawfal  issue*  and  one-rixth  part  lo  the 
children  of  my  wife's  deceased  sister,  Sosanna  Walter,  or  their  lawful  Issue. 
"  And  the  other  half  of  my  estate  as  aforesaid,  I  will  to  be  divided  between 
the  children  (or  their  lawful  issue)  of  my  sister,  Bebeoca  Peterscm,  and  Enoch 
Hannum,  the  son  of  my  deceased  sister  Sarah  (or  his  lawful  issue),  and  Jesse 
Bonsall,  the  son  of  my  deceased  sister,  Tacy  Bonsall  (or  his  lawful  issue),  share 
and  share  alike." 

Sarah  Bonsall,  the  widow  of  the  testator,  is  dead.  After  bef 
death,  and  on  the  29th  of  May,  1868,  Susanna  Bonsall,  the  daughter, 
who  neyer  married,  conveyed  the  devised  premises  to  Francis  0. 
Hooton  in  fee,  with  the  intention,  as  she  declared,  of  barring  the 
estate  tail,  of  which  she  was  seised  nnder  the  wilL  On  the  same 
day,  Francis  0.  Hooton  conveyed  the  same  premises  to  Sosanna 
Bonsall  in  fee,  and  on  the  16th  of  Jane,  1865,  Susanna  Bonsall  con- 
veyed the  premises  to  James  N.  Taylor  in  fee,  who,  on  the  27th  of 
October,  1869,  made  a  contract  with  Alfred  B.  Taylor,  the  defendant, 
for  the  sale  of  the  premises  for  $11,000.  On  the  15th  November, 
1869,  the  day  when  the  contract  was  to  be  completed,  Alfred  B 
Taylor  refased  to  take  the  deed  and  deliver  the  purchase-money,  on 
the  ground  that  James  was  not  seised  of  the  fee  simple,  and  could 
not  convey  such  title.  The  court  held  that,  under  the  will,  Susanna 
took  an  ^  estate  tail  **  which  was  barred,  according  to  her  intention, 
by  the  conveyance  to  Hooton,  and  that  the  subsequent  conveyances 
carried  with  them  title  of  fee  simple.  Judgment  for  plaintifH  De- 
fendant appealed. 

W.  B.  WaddeO,  for  phuntiff  in  error. 

R.  T.  CommU  and  W.  Darlington,  for  defendant  in  error,  cited  1 
Rep.  104 ;  Co.  Litt  376 ;  Findlay  v.  RiddlSy  3  Binn.  159 ;  Carter  v. 
McMichael,  10  S.  &  K.  429 ;  Paxson  v.  LeffertSy  3  Bawle,  59 ;  HUeman 
V.  Bouslauffhy  1  Har.  344;  Oeorge  v.  Morgan^  4  id.  95;  WilcTs 
Case,  6  Oo.  17;  Clark  v.  Baker,  3  S.  &  B.  477;  Doe  v.  Applin,  4  T. 
R.  82 ;  Bayes  on  Estates  Tail,  7  Law  Lib.  106 ;  James'  Claim,  1 
Dall.  47 ;  Evans  v.  Davis,  1  Yeates,  332 ;  Price  v.  Taylor,  4  Casey, 
95 ;  Wynn  v.  Storey,  2  Wright,  166 ;  Haldeman  v.  Haldeman,  4  id. 
29 ;  CriswelTs  Appeal,  5  id.  288 ;  Angle  v.  Broeius,  7  id.  187 ;  Covert 
V.  Robinson,  10  id.  274. 

Shabswood,  J.  The  word  ^  issue ''  in  a  will  means,  prima  faeu 
the  same  thing  as  ^heirs  of  the  body,**  and  in  general  is  to  be  con 
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stmed  as  a  word  of  limitation,  but  this  constmction  will  give  way, 
if  there  be  on  the  face  of  the  instrument  snfScient  to  show  that 
the  words  were  intended  to  have  a  less  extended  meaning,  and  to 
be  applied  only  to  children,  or  to  descendants  of  a  particular  class 
or  at  a  particular  time.  There  is  less  reluctance,  indeed,  to  narrow 
ihe prima  facie  meaning  of  the  word  ^^  issue''  than  of  the  words 
''heirs  of  the  body;"  because  these  latter  words  are  proper  technical 
words  of  limitation,  while  ''issue  "  is  not,  when  used  in  a  deed ;  and 
accordingly,  in  a  will  it  is  to  be  construed  as  a  word  of  purchase  or 
of  limitation,  as  will  best  effectuate  the  intention  of  the  testator 
gathered  firom  the  entire  instrument  This  was  well  expressed  long 
ago  by  Chief  Justice  Willes  :  "  Why  does  the  word  '  issue '  in  a 
will  signify  the  same  as  'heirs  of  the  body?'  Only  because  it  may 
be  supposed  that  the  testator,  who  was  ignorant  of  the  law,  in- 
tended it  should  have  that  construction.  It  does  not,  therefore,  ex 
vi  termini  create  an  estate  tail  in  a  will  as  '  heirs  of  the  body '  do 
in  a  deed,  but  only  when  it  appears  to  be  the  intent  of  the  testator 
that  the  word  should  have  that  construction,  or,  at  least,  that  it 
does  not  appear  that  the  intent  of  the  testator  was  otherwise." 
Oinger  v.  White^  Willes,  348 ;  Quiddington  v.  Kerne,  1  Ld.  Baym. 
303 ;  Doe  on  d.  Cooper  y.  CoUie,  4  Term  Bep.  294 ;  Slater  y.  Dan^ 
gerfieldy  15  M.  &  W.  263;  Lessee  of  Findlay  y.  Riddle,  Z  Binn. 
139;  Olarh  y.  Baker,  3  S.  &  B.  470;  Paxson  y.  Lefferts,  3  Bawle, 
59;  Ebge  y.  Boge,  1  S.  &  B.  144;  Abbott  y.  Jenkins,  10  id. 
296.  It  is  a  position  not  open  to  dispute,  then,  that  if  it  appears, 
either  by  expression  or  by  clear  implication,  that  by  the  word 
"  issue  ^  the  testator  meant "  children  "  or  issue  liying  at  a  particu- 
lar  period,  as  at  the  death  of  the  first  taker,  and  not  the  whole  line 
of  succession,  which  would  be  included  under  the  term  "  heirs  of 
the  body,"  it  must  necessarily  be  construed  to  be  a  word  of  pur- 
chase ;  and  the  rule  in  Shelly's  case  can  haye  no  application.  This 
does  appear  in  the  will  now  before  us,  both  expressly  and  by  clear 
implication. 

The  testator  giyes  to  his  wife  and  daughter,  or  in  case  of  the 
death  of  one  of  them,  to  the  suryiyor,  all  his  real  estate  during 
their  natural  liyes,  and  in  case  his  daughter  "shall  depart  this  life 
leaying  lawful  issue,"  then  his  real  estate  to  descend  to  such  lawful 
issue,  their  heirs  and  assigns  foreyer.  He  immediately  adds  these 
words :  "  And  further,  it  is  my  will,  that  in  case  my  daughter  shall 
depart  this  life  before  her  mother,  leaying  lawful  ispue,  then  sucb 
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uune  shall  enjoy  and  inherit  their  mother's  right  &om  the  time  of 
her  death."  No  declaration  could  well  be  more  express  to  show 
that  by  issue  he  meant  children ;  for  they  were  to  inherit  and  enjoy 
^' their  mother's  right''  from  the  time  of  her  death. 

The  devise  over,  which  is  relied  on  as  enlarging  the  estate  of  the 
joint  devisee  to  an  estate  in  tail,  follows  this  clause:  ''But  in  case 
my  daughter  shall  depart  this  life  not  leaving  lawful  issue  as  afore- 
said, it  is  then  my  will  that  my  executors  or  the  survivors  of  them 
shall  sell,"  etc  ''  Lawful  issue  as  aforesaid,"  can  only  mean  such 
issue  as  by  the  clause  immediately  preceding  were  to  enjoy  and  in- 
herit ^'  their  mother's  right" — of  course,  children. 

This  clear  expression  of  intention  is  abundantly  confirmed  when 
we  examine  the  terms  of  the  whole  disposition.  The  remainder  to 
the  issue  is  with  superadded  words  of  limitation  in  fee,  to  their 
heirs  and  assigns  forever.  This  would  certainly  be  insufficient  if 
followed  by  a  devise  over  after  an  indefinite  failure  of  issue.  But 
it  is  a  very  significant  circumstance  as  bearing  upon  the  question 
of  intention,  if  we  shall  find  that  the  testator  contemplated  that 
the  devise  over  should  take  effect  only  on  a  failure  of  issue  at  a 
particular  period — the  death  of  the  first  devisee.  Here  was  an 
estate  in  fee,  with  an  alternative  limitation  over  also  in  fee.  This 
seems  necessarily  to  be  implied  from  the  absolute  direction  to  his 
executors  or  the  survivor  of  them  to  sell  and  convert  the  estate  into 
money  in  that  event.  It  was  to  be  done  during  the  life-time  of  his 
executors  or  the  survivor,  and  as  he  expressly  provides,  not  until 
after  the  death  of  his  wife.  They  were  to  distribute  the  proceeds 
between  the  children  of  his  own  and  his  wife's  deceased  sisters  or 
their  lawful  issue.  He  certainly  could  not  have  had  in  his  mind 
an  indefinite  failure  of  the  issue  of  his  daughter,  which  might  be 
postponed  to  a  very  remote  period.  The  nature  of  the  devise  over 
has  always  been  looked  at  to  ascertain  whether  a  definite  or  indefi- 
nite failure  of  issue  was  intended :  as  where  the  ulterior  devises 
confer  estates  for  life  only,  or  when  they  are  only  to  take  effect  in 
case  the  devisee  then  be  living.  Pelh  v.  Brotofiy  Gro.  Jac.  590 ;  See 
and  Slieerer  v.  Jefferyy  Term  Bep.  589.  In  the  leading  case  of 
Eichelberger  v.  BamitZy  9  Watts,  450,  Mr.  Justice  Sbrgeakt  states 
the  same  thing  as  an  exception  to  the  general  rule  that  a  devise 
over  of  land  on  death  without  lawful  issue,  or  leaving  no  lawful 
issue,  means  an  indefinite  failure:  '^If  the  devise  over  be  of  a  life 
•state,  which  implies  necessarily  that  such  devisee  over  may  outlive 
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the  first  estate."  The  reason  is  very  clearly  stated  by  Mr.  Smith: 
'^  Because  it  is  not  likely  in  such  case^  that  the  testator  was  contem- 
plating an  indefinite  failure  of  issue,  as  that  might,  and  most  prob- 
ably would,  not  happen  until  many  years  after  the  death  of  the 
object  of  the  ulterior  limitation.'*  Smith  on  Executory  Interests^ 
559.  ^^The  same  construction/'  he 'adds,  ^Ms  adopted,  when,  on 
&ilure  of  issue,  the  property  is  devised  in  trust  for  the  payment  of 
debts,  because  it  could  not  be  supposed  that  the  testator  would  pro- 
Tide  for  the  payment  of  debts,  on  an  indefinite  fsulure  of  issue, 
which  might  not  happen  for  two  or  three  hundred  years.  Id.  560, 
for  which  he  cites  French  v.  Caddelly  6  Bro.  P.  G.  58 ;  and  Welling- 
ton  Y.  Wellington,  4  Burr.  2165 ;  Feame,  450,  n.  6. 

An  estate  tail  may,  no  doubt,  be  subject  to  an  executory  devise 
over  on  some  condition  or  event,  to  take  effect  in  abridgment  or 
derogation  of  it  (1  Preston  on  Abstracts,  401),  though  such  an 
executory  devise  can  be  destroyed  by  a  common  recovery  suffered 
by  the  tenant  in  tail,  which  enlarges  his  estate  into  a  fee,  and 
excludes  all  subsequent  limitations,  whether  in  remainder  or  by  the 
way  of  springing  use  or  executory  devise.  2  Preston  on  Estates,  460 ; 
1  Preston  on  Abstracts,  401 ;  3  id.  130 ;  4  Kent's  Com.  13.  This 
destructibility  deprives  any  limitation  after  an  estate  tail  of  all 
objection  on  the  score  of  tending  to  create  a  perpetuity,  however 
remote  may  be  the  event  on  which  it  is  limited  to  vest  Lewis  on 
Perpetuities,  663.  A  devise  over  after  an  estate  tail  on  a  definite 
fulure  of  issue  is  not  an  executory  devise,  but  a  remainder;  for  it 
takes  effect,  not  in  derogation  or  abridgment  of  the  preceding  estate, 
but  on  its  regular  determination,  though  only  in  the  event  of  the 
determination  of  the  estate  upon  the  death  of  the  tenant.  In  this 
respect  it  resembles  somewhat  the  remainder  to  trustees  to  support 
contingent  remainders,  which  is  limited  only  on  the  determination 
of  the  preceding  life  estate  by  forfeiture,  or  otherwise  than  by  the 
death  of  the  tenant  This  remainder  has  been  authoritatively  settled 
to  be  vested  {Smith  d.  Dormer  v.  Parkhurst,  18  Viners  Abr.  413 ; 
4  Bro.  P.  0.  353),  though  the  principle  of  that  determination  has 
been  very  seriously  questioned.  Smith  on  Executory  Interests,  116. 
There  is,  however,  not  much  importance  in  the  distinction  as  to  the 
limitation  over  after  a  definite  failure  of  the  issue  of  tenant  in  tail, 
since,  call  it  what  you  will,  executory  devise,  or  vested  or  contingent 
remainder,  it  can  be  barred  by  a  common  recovery,  or  by  a  deed 
Vol.  IIL— 72 
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duly  executed  to  dock  ihe  entail,  under  the  act  of  asaembly  of 
January  16, 1790.    3  Smith,  388. 

The  &ot,  then,  that  the  devise  over  is  after  a  definite  fiulure  of 
iMue,  may  not  be  suflScient  to  narrow  the  construction,  where  the 
words  of  limitation  are  ^' heirs  of  the  body,"  or  where  the  word 
**  issue"  is  clearly  used  as  a  word  of  limitation,  as  in  University  of 
Oxford  T.  Clifton,  Ambler,  385 ;  Doe  d.  Cannon  t.  Bucaetle,  8  CL 
B.  876.  But  when  this  is  not  tiie  case,  that  it  shall  enlarge  an 
express  estate  for  life  into  an  estate  tail,  seems  opposed  alike  to 
reason  and  the  decided  cases. 

I  am  aware  of  what  is  said  in  Price  v.  Taylor,  4  Casey,  95,  but  I 
think  it  must  be  regarded  as  an  obiter  dictum  merely.  The  case  did 
not  call  for  it.  It  was  a  limitation  worded  in  a  very  peculiar  man- 
ner: for  life,  provided  the  devisee  had  no  issue,  but  if  she  did  leave 
issue  at  her  death,  then  in  fee  simple  to  her  heirs  forever,  and  in 
case  she  had  no  issue  at  her  death  it  was  to  go  over.  An  estate  tail 
might  well  have  been  implied  firom  the  first  clause  standing  by 
itself;  for  if  she  was  only  to  have  a  life  estate  if  she  had  no  issue, 
and  that  could  not  be  ascertained  till  her  death,  what  other  estate 
could  she  have  in  the  mean  time,  but  an  estate  tail  or  in  fee  ?  That 
case,  as  an  authority,  must  rest  on  its  own  circumstances — on  the 
words  of  that  particular  will.  Criley  v.  Chan^erlain,  6  Casey,  161, 
is  relied  on  to  sustain  the  same  point,  but  there  the  first  limitation 
was  in  fee,  and  the  case  has  no  application.  On  the  other  hand  I  will 
cite  a  few  of  the  decisions,  confining  myself  to  those  which  seem  to 
be  in  point.  Plunket  v.  Holmes,  1  Sid.  47,  1  Lev.  11,  there  was  a 
devise  to  A.  for  life,  and  if  he  die  without  issue  living  at  his  death, 
remainder  in  fee.  It  was  held  to  be  an  estate  for  life  with  contin- 
gent remainder  over.  Doe  and  Barnard  v.  Season,  cited,  3  Wils. 
242.  Devise  to  A.  for  life,  on  her  decease  to  such  issue  of  her  body, 
who  shall  be  then  living,  and  in  case  my  said  niece  shall  die  without 
issue  of  her  body  then  living,  then  over,  held  to  be  an  estate  for 
life  in  A.  Bennet  v.  Lowe,  7  Bing.  535,  devise  to  D.,  L.,  Y.  and 
S.  (females),  and  in  case  any  of  them  die  leaving  a  daughter  or 
daughters,  the  share  to  go  to  each  daughter  in  seniority ;  but  if  any 
of  them,  D.,  L.,  Y.  and  S.,  should  die  without  issue,  in  the  life-time 
of  M.,  C,  A.  and  W.,  the  shares  of  her  or  them  so  dying  to  go  to  F. 
and  others  in  succession;  all  the  rest  and  residue  of  the  devisor's 
estate  to  go  to  D. :  Held,  that  D.,  L.,  Y.  and  S.,  and  their  daughters, 
took  estates  for  life,  and  D.  a  remainder  in  fee  in  the  whole.    Mr 
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Smith  has  well  expressed  the  result  of  the  cases  in  England 
^  When  the  limitation  over  is  to  take  effect,  not  on  an  indefinite 
fidlnre  of  issne  of  the  prior  taker,  bat  on  a  failure  of  children  only, 
or  on  a  fiulure  of  issue  within  a  given  time,  then  the  limitation 
oyer  will  not  raise  an  estate  tail  by  implication  in  the  prior  taker 
but  he  will  have  a  life  estate  with  a  contingent  remainder  over,  or  a 
life  estate  with  a  limitation  over  of  a  springing  interest,  or  a  fee 
with  a  conditional  limitation  over,  as  the  case  may  be.''  Smith  on 
Executory  Interests,  301.  Our  own  cases,  with  the  exception  of 
Price  y.  Taylor,  utter  the  same  yoice.  We  haye  the  opinion  of 
Edward  Tilghman,  a  great  authority  upon  such  subjects,  of  whom 
Judge  DuKOAN  said,  that  ^'  he  could  untie  the  knots  of  a  contingent 
remainder  or  executory  deyise  as  familiarly  as  he  could  his  garter." 
9  S.  &  K.  369.  This  opinion  was  not  arguendo  as  counsel,  but  fur- 
nished by  request  as  amicus  curio  in  Lessee  of  Findlay  y.  Riddh,  3 
Binn.  139.  That  was  the  case  of  a  deyise  to  John  for  life,  if  he  dies 
leaying  lawful  issne,  to  his  heirs  as  tenants  in  common  and  their 
respectiye  heirs  and  assigns,  and  if  he  die  without  leaying  lawful 
issue,  then  to  his  brother  James.  The  deyise  oyer  being  without 
words  of  limitation,  as  the  law  then  stood,  was  for  life.  Mr.  Tilgh- 
man said :  ^  It  is  fatal  to  the  idea  of  an  estate  tail  that  indefinitd 
issue  of  John  were  not  contemplated  by  the  testator — indefinite  in 
point  of  time — on  the  contrary,  issue  at  John's  death  then  abVe," 
The  decision  of  the  court  was  accordingly,  that  John  had  only  a  life 
estate.  In  Carter  y.  McMichael,  10  S.  &  R.  429,  Chief  Justice  Tilgh« 
KAK  said:  ^' There  are  no  expressions,  which  limit  the  failure  of 
heirs  male  of  the  body  of  Edwards  to  the  time  of  his  death.  If  there 
had  been  the  case  would  haye  been  different"  In  Oeorge  y.  Jfor- 
gauy  4  Harris,  95,  Bell,  J.,  said :  ^'  The  words  relied  on  (default 
of  such  issue),  used  in  a  will  in  reference  to  an  estate  in  land,  operate 
as  a  further  limitation,  unless  there  be  something  in  the  context  to 
show  that  the  testator  contemplated  a  failure  of  issue  at  a  particular 
period,  and  not  an  indefinite  failure."  And  see  Wynn  y.  Story,  % 
Wright,  166;  Bogey.  Hoge,  1  S.  &  B.  144;  AbhoU  y.  Jenkins,  10 
id.  296 ;  Caskey  y.  Brewer,  17  id.  441 ;  Langley  y.  HeaM,  7  W.  &  S. 
96;  Turner  y.  Fowler^  10  Watts,  325;  Covert  y.  Robinson^  10 
Wright,  274. 

It  seems  to  haye  been  supposed,  that  eycn  if  the  word  ^  issue'' 
was  intended  to  be  ^^  children,"  still,  as  there  were  no  children  of 
the  daughter  Hying  at  the  time  of  the  deyise,  it  shall  be  construed 
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as  a  word  of  limitation,  and  Wild's  Case,  6  B.  1606,  is  cited  and 

elied  on.    But  this  must  have  arisen  from  an  entire  misapprehen- 

'on  of  that  case.    Land  was  devised  to  A.  for  life,  remainder  to  B. 

nd  the  heirs  of  his  body,  remainder  to  Rowland  Wild  and  his  wife, 

nd  after  their  decease  to  their  children.    Rowland  Wild  and  his 

ife  then  having  issue,  a  son  and  a  daughter.    It  was  resolved,  that 

Rowland  and  his  wife  had  only  an  estate  for  life,  with  remainder  to 

heir  children  for  life,  and  no  estate  taiL    In  the  course  of  the  aigu- 

ment  this  diversity  was  resolved  for  good  law,  that  **  if  A.  devise  his 

land  to  B.,  and  to  his  children  or  issue,  and  he  has  no  issue  at  the 

time  of  the  devise,  that  this  is  an  estate  tail ;  for  the  intent  of  the 

devisor  is  manifest  and  certain,  that  his  children  or  issue  shall  take, 

and  as  immediate  devisees  they  cannot  take,  because  they  are  not  in 

rerum  natura,  and  by  way  of  remainder  they  shall  not  take,  for  this 

was  not  his  intent,  for  the  gift  is  immediate ;  wherefore  such  words 

shall  be  taken  as  words  of  limitation.''    But  in  the  case  before  us 

the  devise  was  to  the  daughter  for  life,  and  to  her  issue  or  children 

after  her  death.    As  Mr.  Powell  says :  '^  Where  a  limitation  is  to  a 

parent  for  life,  and  to  his  children  by  way  of  remainder,  there  seems 

to  be  no  ground,  whether  there  are  children  or  not,  for  holding  the 

parent  to  be  tenant  in  taQ."   2  Powell  on  Devises,  n.    It  was  accord- 

ingly  so  held  by  this  court  in  Cote  v.  Vann  Bannharsi,  5  Wright, 

243;  see  Lantz  v.  TrusUry  1  id.  482;  Haldeman  v.  Haldeman^  4 

id.  29. 

Our  conclusion  then  is,  that  Susanna  Bonsall,  the  daughter  of 

the  testator,  took  an  estate  for  life,  with  remainder  to  her  children 

in  fee,  with  an  alternative  limitation  over  in  the  event  of  her  dying 

without  issue  living  at  her  death. 

Judgment  reversed,  and  now  judgment  for  the  defendant  an  tke 

stated. 
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Mats,  appellant,  y.  Makufactubbbs'  Natiohal  Bahx. 

(64  Peim.6t74.) 

Bmnkrvpieif — bona  fdt  paffm$nt  iff  deti  to  hanbmpt — ^mI  ^. 

Pajment  of  depoaita*  hj  a  bank,  to  a  bankrupt  at  any  time  after  th«  filing 
of  the  petition,  although  made  in  good  faith  and  without  at^ual  notice  of  the 
proeeedinga  in  bankruptcy,  will  not  diachaige  the  bank  from  liability  to  the 
assignees  for  the  amount  so  paid ;  but  it  must  be  proved  that  the  deposits 
were  the  property  of  the  bankrupt  at  the  time  of  filing  the  petition. 

Action  of  assnmpfiit  by  Mays  and  Homor,  assigneee  in  bank- 
mptcy  of  Bom,  against  The  Manufacturers'  National  Bank,  of  Phil- 
adelphia. 

A  petition  was  filed  January  31, 1868,  in  the  district  coiirt  of  the 
United  States,  in  the  case  of  Bom,  and  he  was  declared  a  bankrupt 
February  26, 1868.  Due  publication  of  the  adjudication  was  made, 
and  the  said  assignees,  now  plaintiffs,  were  appointed  March  2^ 
1868. 

At  the  trixJ  in  February,  1869,  Bom's  bank  book  was  introduced 
in  evidence,  showing  a  balance  in  his  fayor  Febmary  6, 1868,  of 
$409.12,  brought  firom  an  old  book;  also,  entries  up  to  April  1, 
amounting  in  all  to  $2,612.42.  Against  this  amount  were  several 
checks  charged  to  Bom  firom  February  6th  to  April  4th,  leaving  a 
balance  of  $29  in  favor  of  Bom  April  4th.  It  was  not  denied  ti^at 
the  bank  paid  these  checks  without  any  knowledge  or  notice  of  the 
proceedings  in  bankruptcy  against  Bom,  and  in  good  faith.  The 
court  charged  the  jury  **  that  the  bank,  not  having  knowledge  or 
actual  notice  of  the  proceedings,  in  bankruptcy,  of  Born,  is  not 
liable  to  the  assignees  in  bankruptcy  for  the  moneys  drawn  out  by 
him  prior  to  notice,"  and  directed  a  verdict  for  plaintiffs  for  $29, 
whereupon  plaintiffs  appealed. 

C.  W.  Homor,  for  plaintiffs  in  error,  referred  to  bankmpt  act 
of  March  2, 1867,  §§  14,  27,  28,  36,  39,  42,  44,  "Acts  of  Congress,'' 
etc.,  159,  ei  seq. ;  Ex  parte  Foster,  2  Story,  158 ;  Carr  v.  OaJs,  3 
Woodb.  &  M.  67 ;  BramwsU  v.  Eglinton,  Law  Bep.,  1  Q.  B.  494 ; 
ExUji  V.  Inglis,  id. ;  8  Exch.  247.  Lis  pendens  is  notice.  Taylor  v. 
Carryl,  12  Har.  ML 
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A.  H.  Smithy  for  defendants  in  error,  referred  to  bankrupt  act, 
iuprtu  Dormer  v.  Brackett  (U.  S.  D.  0.  Vt),  6  Law  Eep.  393.  In 
re  Patterson  (D.  C.  TJ.  S.  South.  Dist  N.  Y.),  6  Int  Eev.  Bee  157; 
In  re  RoaenfiOd  (D.  G.  TJ.  S.  N.  J.),  15  Pitts.  Leg.  Jour.  245 ;  Oranfe 
Casey  2  Story's  G.  G.  312. 

• 

Shabswood,  J.  The  counsel  for  the  parties,  with  all  their  learn- 
ing and  research,  haye  not  been  able  to  produce  any  decision  upon 
the  question,  nf hether  where  the  debtor  of  a  bankrupt,  in  good  faith, 
and  without  knowledge  or  notice  of  the  proceedings  against  him, 
pays  him  a  debt,  he  can  be  compelled  to  pay  it  over  again  to  the 
assignee.  The  reason  may  be  that  the  language  of  all  bankrupt 
laws,  previous  to  the  act  of  congress  of  March  2,  1867,  was  such 
as  to  preclude  the  question  from  arising.  In  England,  by  the 
statute  13  Eliz.,  ch.  7,  the  property  of  the  bankrupt  vested  in  the 
commissioners  firom  the  time  of  an  act  of  bankruptcy  committed ; 
and  payments  made  by  a  debtor  to  a  bankrupt,  after  a  secret  act  of 
bankruptcy,  would  under  the  statute  have  been  void.  The  injus- 
tice of  this  relation  back  was  so  apparent,  that  parliament,  by  thef 
statute  1  Jac.  I,  ch.  14,  made  such  payments,  until  notice  of  the 
act  of  bankruptcy,  good ;  but  still  left  payments,  after  commission 
issued,  as  they  stood  under  the  statute  of  Elizabeth.  To  the  present 
time  the  law  in  England  rests  on  the  same  basis ;  that  all  contracts, 
conveyances  and  dealings  to  and  with  a  bankrupt  in  good  faith  and 
without  notice  before  the  filing  of  the  petition  are  valid ;  other- 
wise, after  the  filing.  Eden  on  Bankruptcy,  258;  stat  4  (}eo. 
rV,  ch.  16 ;  12  and  13  Vict,  ch.  106.  By  the  act  of  congress  of 
April  4, 1800,  section  13  (1  Story's  Laws,  737),  the  commissioners 
were  empowered  to  assign  all  the  debts  due  to  the  bankrupt,  which 
assignment  should  vest  the  property  and  right  thereof  in  the  as- 
signee ;  ^*providedy  that  where  a  debtor  shall  have  bona  fide  paid 
his  debt  to  any  bankrupt,  without  notice  that  such  person  was 
bankrupt,  he  or  she  shall  liot  be  liable  to  pay  the  same  to  the  as- 
signee, or  assignees.''  This  just  and  liberal  provision  was  not 
contained  in  the  act  of  congress  of  August  19,  1841  (5  Story's 
Laws,  28,  29),  but  it  declared  "  that  all  dealings  and  transactions 
by  and  with  any  bankrupt  bona  fide  made  and  entered  into  more 
than  two  months  before  the  petition  filed  against  him  or  by  ]iini, 
shall  not  be  invalidated  or  affected  by  this  act ;  providedy  that  the 
'^^her  party  to  any  such  dealings  and  transactions  had  no  notice  of 
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a  prior  act  of  bankruptcy^  or  of  the  intention  of  the  bankrupt  to 
take  the  benejQt  of  this  act" 

The  act  of  congress  of  March  2^  1867,  has  no  express  provision 
on  the  subject  The  case  is  necessarily  left  to  the  legal  effect  of  the 
aisignment  provided  by  the  act  The  14th  section  enacts  '^  that 
as  soon  as  said  assignee  is  appointed  and  qualified^  the  judge,  or 
where  there  is  no  opposing  interest,  the  register  shall,  by  an  instru- 
ment under  his  hand,  assign  and  convey  to  the  assignee  all  the 
estate,  real  and  personal,  of  the  bankrupt,  with  all  his  deeds,  books 
and  papers  relating  thereto;  and  such  assignment  shall  relate  back 
to  the  commencement  of  said  proceedings  in  bankruptcy,  and 
thereupon,  by  operation  of  law,  the  title  of  all  such  property  and 
estate,  both  real  and  personal,  shall  vest  in  said  assignee."  The 
only  and  natural  construction  of  these  words  is,  that  the  assign- 
ment, no  matter  when  made,  shall  take  effect  by  operation  of  law, 
as  if  it  had  been  made  at  the  commencement  of  the  proceedings,  or 
on  the  day  of  filing  the  petition.  It  is  undoubtedly  well  settled 
that  of  such  an  aissignment  by  operation  of  law  the  whole  world  's 
bound  to  take  notice.  HUchcox  v.  Sedgwick^  2  Vem*  156 ;  where 
it  was  said  that  there  was  a  difference  where  a  man  had  divested 
himself  of  his  estate  by  his  own  act,  and  where  it  was  taken  out  of 
him  by  act  of  parliament,  whereunto  all  persons  are  supposed  to 
be  parties,  and  are  concluded  by  it  CaUet  v.  Db  Ooh,  Gas.  Temp. 
Talb.  65.  The  same  principle  was  applied  by  this  court  to  the  case 
of  an  insolvent  debtor  under  the  act  of  March  26, 1814  (6  Smith's 
Laws,  195),  which  provided  that  ''the  trustee  or  trustees  shall  be 
deemed  vested  with  all  the  estate  of  such  debtor  at  the  time  of  his 
or  their  appointment"  ''This  divestment  of  his  debt,"  said  Dun- 
can, J.,  in  Wicheraham  v.  Mchohan,  14  S.  &  R  118,  "was  by  posi 
tive  law,  and  the  assignment  a  notorious  judicial  act,  of  which  all 
the  world  was  bound  to  take  notice.  It  is  constructive  legal  notice, 
and  as  binding  to  every  intent  as  actual  potice  to  the  individual." 
It  was  accordingly  decided  in  that  case  that  a  payment  to  the  insol- 
vent, the  day  after  his  assignment  and  discharge,  by  one  who  had 
not  actual  notice  of  it,  was  not  valid.  We  are  compelled  to  apply 
this  same  principle  to  the  case  of  a  payment  to  a  bankrupt  bona 
flde  made  and  without  actual  notice  after  the  commencement  of  the 
proceedings — namely,  the  filing  of  the  petition,  to  which  time,  by 
the  express  provision  of  the  act  of  congress,  the  assignment 
relates. 
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It  muBt  be  admitted  that  this  is  an  unjust  and  cruel  law ;  and  the 
effect  of  it  may  be  to  make  bankrupts  of  honest  and  solvent  men, 
who  are  only  desirous  of  fulfilling  their  legal  obligations.  That  all 
the  world  has  notice  of  a  transfer  by  operation  of  law,  in  proceeding 
in  bankruptcy,  is  a  mere  fiction  —  not  true  in  reality  —  whatever 
care  the  law  may  take  to  give  public  notice  through  newspapers. 
All  men  cannot  afford  to  take  all  the  newspapers,  and  if  they  did, 
have  not  time  to  read  aU  the  advertisements.  Life  is  too  short,  and 
other  cares  too  pressing  for  that  The  attention  of  congress  ought 
surely  to  be  called  to  this  subject,  and  some  suitable  provision  made 
to  protect  those  who  deal  honestly,  in  good  fiftith,  and  without  notice 
with  bankrupt& 

There  is,  however,  another  important  question  which  arises  on 
this  record.  The  proceedings  in  bankruptcy  against  August  Borm 
were  commenced  by  filing  the  petition  January  31,  1868,  and  he 
was  adjudicated  a  bankrupt  February  26, 1868.  His  bank  account 
with  the  defendants  below,  which  was  all  the  evidence  produced  to 
charge  them  with  the  receipt  and  possession  of  any  of  his  property, 
showed  a  balance  from  the  old  book  under  date  of  February  6, 
1868,  and  all  the  deposits  made  by  him  were  subsequent  to  that 
date.  Now,  if  we  give  the  fullest  effect  to  the  relation  of  the  assign- 
ment to  the  commencement  of  the  proceedings,  it  must  be  held  to 
operate  in  the  same  manner  as  if  it  had  been  then  made.  It  follows, 
logically,  that  it  only  transfers  the  property  which  the  bankrupt 
then  had*  Of  course  we  do  not  speak  of  fraudulent  conveyances 
made  by  him  previously.  This  is  not  only  the  literal  construction 
of  the  act  but  accords  with  its  spirit  and  policy.  It  is  the  most 
humane  and  liberal  interpretation  that  the  earnings  and  acquisitions 
of  the  bankrupt  subsequent  to  the  commencement  of  the  proceed- 
ings shall  be  his  own,  subject  to  his  eventful  discharge.  If  he  does 
not  succeed  in  procuring  that,  they  remain  liable  to  execution  or 
attachment  by  his  former  creditors.  It  is  certainly  good  policy  to 
hold  out  encouragement  to  continued  effort  and  industry.  Besides, 
if  this  is  not  the  date  of  the  transfer,  what  is  ?  The  adjudication  or 
the  discharge?  A  considerable  period  may  elapse  between  the 
filing  of  the  petition  and  either  of  these.  If  his  acquisitions  in  the 
mean  time  are  in  any  event  to  pass  to  his  assignees,  he  will  be  likely 
to  fold  his  hands  in  inactivity,  content  with  the  allowance  made  him 
by  the  law.  It  is  true,  that  by  the  16th  section  debts  provable  are 
tibose  due  at  the  time  of  the  adjudication,  but  it  is  also  true  that 
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by  the  32d  section  the  oertifioate  of  discharge  is  expressed  to  be  *'  firom 
aU  debts  and  claims  which  by  said  act  are  made  prorable  against 
his  estate,  and  which  existed  on  the  day  of  ,  on  which  day 
the  petition  for  adjudication  was  filed.''  It  would  rather  seem  to  fol- 
low that  the  adjudication  was  also  meant  to  relate  to  the  day  of  filing 
the  petition,  otherwise  it  is  not  easy  to  reconcile  these  provisions. 
In  re.  Charles  0.  Paitereon^  a  bankrupt,  in  the  district  court  of  the 
United  States  for  the  southern  district  of  New  York,  6  Int  Ser.  Bee. 
157,  Judge  Blatchford,  in  an  able  and  elaborate  opinion,  adopts  and 
yindicates  this  construction  of  the  act  of  congress.  "  The  intent  and 
purport  of  this  provision ''  (§  14),  says  he,  **  is,  that  the  property  which 
was  the  property  of  the  bankrupt  at  the  time  of  the  commencement  of 
the  proceedings  in  bankruptcy,  and  no  other  property,  shall  vest  in  the 
assignee,  and  shall  vest  in  him  as  of  the  time  of  the  commencement  of 
such  proceedings,  no  matter  when  the  assignment  to  the  assignee  is 
actually  executed.  It  does  not  mean  that  the  property,  which  is  the 
proper^  of  the  bankrupt  at  the  time  the  assignment  is  executed, 
and  also  the  property  which  was  his  property  at  the  time  of  the 
commencement  of  the  proceedings,  shall  pass  to  the  assignee.'*  He 
accordingly  decided  that  a  bankrupt  cannot  be  examined  as  to  prop- 
erty acquired  or  business  done  after  the  date  of  filing  the  petition. 
And  this  decision  was  followed  by  Judge  Fiblo,  in  the  district  court 
of  the  United  States  for  New  Jersey,  In  re.  Isaac  Rosenfield,  Jr.,  a 
iankrupiy  15  Pittsburg  Leg.  Jour.  245. 

There  was  no  evidence  adduced  in  the  court  below  to  show  that 
the  balance  in  the  bank,  February  6,  1868,  or  the  subsequent 
deposits,  belonged  to  August  Bom,  the  bankrupt,  on  the  Slst 
January,  1868 — the  day  the  petition  was  filed.  They  may  have  been 
given  to  him  by  firiends — or  bequeathed  to  him  by  will,  or  acquired 
by  his  own  industry,  after  that  date.  The  onus  was  certainly  on 
the  plaintiffs  below  to  show  affirmatively  that  they  were  his  property 
at  the  same  time  the  assignment  by  relation  took  effect  They  failed 
entirely  to  do  this,  and  there  was  consequently  no  evidence  for  the 
jury  to  charge  the  defendanss  even  with  the  balance  which  was 
found  by  the  verdict 

Judgmeni  affirmed. 


Maim — Bm  to  ■ama  efliMt,  A^tafit  V.  JISidkMC0^StovlPigiBank  .^JM^^ 

Vol.  nL~78 


578  PENNSYLVANIA, 


LiTeiey  r.  Phikdelphia. 


LiTSZBT,  appellant^  t.  Philadslphia. 

(64  VmuL  BL 1M4 
D^mtigei  bif  flood — munieipal  retpantMUif. 

A  publie  bridge  was  carried  away  by  an  extraordinary  freshet,  and  lodged  ia 
the  stream  in  the  land  of  h.,  where  it  was  allowed  to  remain  for  some  time 
obetraoting  the  flow  of  water  and  greatly  damaging  L.'s  acUaoent  land  and 
trees.  Held,  that,  in  the  absence  of  evidence  of  any  insafficien<7  in  the 
eonstmetion  or  fturtenings  of  the  bridge,  L.  could  not  recover  of  the  town. 

Aonoir  on  the  case  by  Idyezey  against  the  city  of  Philadelphia^ 
oommenoed  September  Id,  1867.  The  facts  are  stated  in  the 
opinion. 

W.  8.  Price,  for  plaintiff  in  error. 

T.  J.  Barg&r,  city  solicitor,  for  defendant  in  error,  cited  Lehigh 
Bridge  Oo.  y.  Lehigh  Coal  <£  Navigation  Co.,  4  Bawle  9 ;  Ibrster  r. 
Juniata  Bridge  Co^  4  Har.  393. 

Shabswooo,  J.  The  learned  judge  of  the  district  court,  after 
having  heard  the  plaintiff's  case,  being  of  the  opinion  that  he  had 
given  no  such  evidence  as  in  law  was  sufficient  to  maintain  the 
action,  entered  a  nonsuit,  under  the  7th  section  of  the  act  of  March 
11,1836.    Pamph.  L.78. 

The  declaration  contains  four  count&  The  first  two«  with  some 
unimportant  variations  in  the  mode  of  statement,  allege,  as  the 
ground  of  complaint,  that  the  defendants  wrongfully  and  injuri- 
ously obstructed,  diverted  and  turned  the  ancient,  natural  and  ac- 
customed flow  of  Wissahickon  creek,  and  maintained,  kept  up  and 
continued  such  obstruction  and  diversion  by  means  of  a  part  of  a 
bridge  of  the  said  defendants,  wrongfully  kept  lying  in  the  said 
creek,  opposite  to  the  land  of  the  plaintiff.  The  last  two  allege  thai 
the  defendants  so  negligently  and  insufficiently  erected  and  con 
structed,  secured  and  fastened  said  bridge,  that  it  was  afterward 
washed  away,  removed  and  carried  by  the  waters  of  the  said  creek, 
from  the  place  where  it  was  erected  down  to  and  into  the  bed  and 
channel  of  the  said  creek,  where  it  passes  through  the  .and  of  the 
plaintiff  and  upon  the  said  land. 
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As  to  the  ground  of  negligence,  it  may  be  dismiflsed  with  the  re- 
mark that  there  was  no  evidence  whatever  of  any  insufficiency  in 
the  construction  or  fastenings  of  the  bridge.  Had  it  been  carried 
away  by  an  ordinary  freshet  a  presumption  to  that  effect  ipight 
pel  haps  have  arisen.  But  it  was  a  clearly  proved  and  uncontra- 
dicted fact  that  the  freshet  in  which  the  disaster  occurred  was  a 
most  unusual  and  extraordinary  one — greater  and  more  destructive 
than  was  ever  known  to  happen  before  or  since;  that  the  water  in 
the  stream  rose  ten  feet  above  its  ordinary  level.  The  accident  took 
place  in  the  night-time,  and  no  one  appears  to  have  seen  it,  but  the 
great  probability  seemed  to  be,  in  the  opinion  of  the  witnesses  ex- 
amined,  that  it  would  have  stood  had  it  not  been  butted  against  by 
a  wooden  bridge  carried  down  by  the  flood  from  higher  up  the 
creek. 

For  this  accident,  therefore,  and  all  damages  resulting  from  it, 
direct  or  consequential,  the  defendants  ought  not  to  be  held  liable. 
Actus  Dei  nemini  ftwit  injuriam.  The  concurrence  of  negligence 
with  the  act  of  Providence,  where  the  mischief  is  done  by  flood  or 
storm,  is  necessary  to  fix  the  defendants  with  liability.  'When  a 
loss,"  says  Oibsok,  G.  J., ''  happens  exclusively  from  an  act  of  Provi- 
dence, it  will  not  be  pretended  that  it  ought  to  be  borne  by  him 
whose  superstructure  was  made  the  immediate  instrument  of  if 
Lehigh  Bridge  Co,  v.  Lehigh  Coal  and  Navigation  Co,,  4  Bawle,  24, 

The  bridge,  in  this  instance,  lodged  in  the  bed  of  the  creek, 
which  is  not  a  navigable  stream,  and  has  never  been  declared  a 
public  highway,  and  the  place  where  it  lodged  was  the  plaintiff's 
own  soiL  The  injury  alleged  to  have  been  suffered  was  from  the 
diversion  of  the  water  caused  by  this  obstruction,  and  the  conten- 
tion on  the  part  of  the  plaintiff  now  is,  that  it  was  the  duty  of  the 
defendants  after  reasonable  notibe,  which  was  proved  to  have  been 
given,  to  have  removed  it,  and  that,  having  failed  to  do  so,  they  are 
responsible  for  the  consequences.  But  the  ratio  decidendi  in 
Forster  v.  Juniata  Bridge  Co,,  4  Har.  393,  which  seems  not  only 
founded  on  sound  principles  but  to  be  a  logical  deduction  from  the 
Lehigh  Bridge  Co.  v.  The  Lehigh  Coal  and  Navigation  Co,,  4  Bawle, 
24,  does  not  support  this  contention.  It  was  there  said  that  in  such 
a  case  where  there  is  no  negligence  in  the  first  instance  the  sufferer 
must  get  rid  of  the  instrument  and  the  injury  as  he  may.  ^^The 
company  were  not  bound,"  said  Oibson,  G.  J.,  ^^  to  follow  the  wreck 
of  their  bridge.    They  might  abandon  it  without  incurring  respon 
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ability  for  it»  and  the  defendant,  after  notice  given^  might  haye 
disincumbered  his  land  of  it  by  casting  it  back  into  the  river;  bnt 
he  could  not  appropriate  it  to  his  own  use.  He  certainly  might 
haye  removed  it  at  his  own  expense,  but  the  refusal  of  the  company 
to  remove  it  did  not  divest  their  property  in  it  or  bar  their  enixy  to 
reclaim  it  It  was  held  in  Etter  v.  Edwards^  4  Watts,  65,  that  a 
riparian  owner  has  neither  lien  nor  claim  for  preserving  a  raft  cast 
on  his  land ;  and  this  on  the  authority  of  Doctor  and  Student,  chap- 
ter 51,  in  which  it  is  said  that  a  man  who  has  abandoned  his 
property  may  at  any  time  resume  the  ownership  of  it"  The  facts 
that,  after  notice  from  the  plaintiff  the  city  made  an  effort  to  re- 
move the  obstruction,  or  fiuling  in  this,  that  they  sold  it  to  another, 
who  made  a  second  unsuccessful  attempt,  are  circumstances  which 
in  no  way  vary  the  case.  It  is  not  essential  to  immunity  that  the 
defendants  should  have  abandoned  their  property  in  the  thing.  The 
plaintiff  always  had  his  remedy  in  his  own  hands  by  removing  it 
himself.  Had  he  done  so  the  defendants  would  have  been  entitled 
to  it,  though  it  may  be  that  they  could  not  have  maintained  replevin 
without  a  tender  of  the  expense,  or  such  expense  might  in  trover 
have  been  recouped  from  the  damages.  Their  act,  or  that  of  their 
vendee,  though  it  may  be  admitted  as  the  assertion  of  a  claim  to 
the  property  of  the  thing,  could  not  create  a  liability  for  a  wrong 
which  they  had  never  committed,  and  for  the  consequences  of  which 
they  could  not  have  originally  been  made  to  answer.  The  principle 
of  our  decisions  upon  this  subject  seems  to  be  fully  supported  by 
the  voice  of  the  civil  law.  Dig.,  chapter  89,  titles  2, 6, 24 ;  1  Domat 
by  Strahan,  §  1578;  Pandectes  par  Pothier,  vol.  16,  fi  5.  The 
owner  of  the  thing  cannot  indeed  by  that  law  recover  or  retake 
possession  without  compensating  the  damage  it  has  caused,  which 
may  be  an  equitable  rule.  The  defendants  here  have  not  retaken 
possession,  nor  are  they  now  seeking  to  recover  it  The  defendants 
have  lost  their  bridge^and  the  plaintiff  his  ornamental  trees.  Both 
are  innocent  parties,  and  both  have  suffered  from  the  same  act  of 
Providence.  It  seems  just  that  each  should  bear  the  loss  which 
has  thus  fidlen  upon  them. 

Juagment  affirmed. 
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(64  Peon.  St  «U 
Panenger  earrim's — rwukoarthineu  of  ear. 

When  ft  zmilwfty  oar  la  perfect  In  appeftianoe,  but  imperfect  from  aome  httent 
defect  which  the  atmoet  skill  and  cftre  ooald  neitiier  perceive  nor  proyide 
igftinot,  the  railway  company  is  not  responsible  for  injuries  to  a  passenger 
arising  firom  the  breaking  of  an  axle  of  the  car  while  running  at  a  proper 
speed  upon  a  well-constmcted  road* 

AonoK  by  Meiers  against  The  Pennsylyania  Bailroad  Company 
to  lecoyer  for  injuries  snstained  while  traveling  on  their  road  on 
ihe  morning  of  Feb.  8, 1867.  The  plaintiff  was  riding  in  a  sleeping 
oar  at  the  time  of  the  accident;  the  train  was  going  west,  running 
at  the  rate  of  twenty-six  miles  per  hour  up  grade,  when  the  axle  of 
the  forward  truck  of  said  car  broke  in  two  places  and  plaintiff's  leg 
was  injured.  It  appeared  at  the  trial  that  the  car  had  been  provided 
with  new  wheels  and  new  axles  the  year  before ;  that  the  axles  were 
made  by  a  reliable  firm  and  were  of  good  quality,  and  that  the  train 
had  been  inspected  twenty-two  miles  east  of  the  place  of  the  acci- 
dent; that  the  road  and  the  track  were  in  good  order,  and  that  the 
tiain  was  proceeding  at  a  proper  speed. 

The  verdict  was  for  the  defendants ;  whereupon  the  plaintiff  ap- 
pealed, and  assigned  for  error  that  the  judge  erred  in  charging, 
among  other  points,  as  follows : 

**  2.  That  the  rule  in  regard  to  carriers  of  passengers  is  this :  The 
utmost  care  and  vigilance  is  required  on  the  part  of  the  carrieri 
This  rule  does  not  require  the  utmost  degree  of  care  which  the 
human  mind  is  capable  of  imagining ;  but  it  does  require  that  the 
highest  degree  of  practicable  care  and  diligence  should  be  adopted 
that  is  coi^stent  with  the  mode  of  transportation  adopted.  Bail- 
way  passenger  carriers  are  bound  to  use  all  reasonable  precautions 
against  injury  of  passengers ;  and  these  precautions  are  to  be  meas- 
ured by  those  in  known  use  in  the  same  business,  which  have  been 
proved  by  experience  to  be  efficacious.  The  company  are  bound  to 
use  the  best  precautions  in  known  practical  use.  That  is  the  lule: 
the  best  precautions  in  known  practical  use  to  secure  the  safety  of 
the  passengers;  but  not  every  possible  preventive  which  the  highest 
scientific  skill  might  suggest." 
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^3.  If  the  track  of  defendants'  road  and  the  car  which  ran  apon 
it,  to  which  this  accident  occurred,  were  built  and  constructed  of 
the  best  known  materials,  and  in  the  best  known  manner,  combining 
all  those  appliances  which  men  skilled  in  the  art  of  road-building 
and  oar-constructing  employ;  and  if  the  car  and  its  running-gear 
were  duly  and  carefully  inspected  from  time  to  time,  and  as  often 
and  in  such  manner  as  those  skilled  in  the  art  hare  firom  scientific 
knowledge  and  by  experience  found  requisite,  so  that  the  jury  are 
satisfied  by  the  eyidence  that  the  accident  was  due  to  some  cause 
against  which  precaution  and  foresight  would  be  unavailable,  then 
there  can  be  no  recovery  in  this  case.^' 

/•  HamUhurst,  for  plaintiff  in  error.  Defendants  engaged  to  pro- 
vide a  safe  railroad,  roadworthy  cars,  and  competent  management 
Sullivan  v.  Railroad,  6  Casey,  239 ;  Derwort  v.  Loamer,  21  Conn. 
246 ;  Railroad  Co.  v.  Kmnardy  9  Harris,  204  \  Laing  v.  Colder ,  8 
Barr,  479 ;  Penna.  Railroad  v.  AspeU,  11  Harris,  147 ;  Readheaa 
V.  Railroad,  2  Q.  B.  412 ;  White  v.  BouUon,  1  Peake's  Cas.  91 ; 
hraA  v.  Clarke,  4  Esp.  257 ;  Bremner  v.  Williams,  1  Car.  So  Payne^ 
414;  Crofts  v.  Waterhouse,  3  Bing.  321;  Christie  v.  Origgs,  % 
Gamp.  79 ;  Sharp  v.  Orey,  9  Bing.  331 ;  Alden  v.  Railroad,  26  N. 
7.  102;  Coggs  v.  Bernard,  2  Ld.  Baym.  909;  Jones  v.  Bright,  6 
Bing.  529 ;  Cray  v.  Chx,  4  B.  &  G.  108 ;  Gardiner  v.  Cray,  4  Gamp. 
144;  OMl  V.  SmUh,  1  Stark.  107  (86) ;  Bluett  v.  Osborne,  id.  384 
(308) ;  Brown  v.  Eddington,  2  M.  &  G.  279 ;  Abbott  on  Shipping, 
218;  Lyon  v.  Mells,  5  East,  428;  Q^son  v.  SmaU,  4  H.  L.  0 
404;  IngaUs  v.  BiUs,  9  Mete.  (N.  T.)  1;  Sherman  &  Bedfield  on 
Negligence,  298. 

T.  Ouyler,  for  defendants  in  error.  2  Bedfidd  on  Bailway8,.170- 
190 ;  Aston  v.  Heaven,  2  Esp.  533 ;  Hall  v.  Steamboat  Co.,  13  Gonn. 
826 ;  Boyce  v.  Anderson,  2  Peters,  150 ;  Derwort  v.  Loomer,  21  Conn. 
245 ;  Hegeman  v.  The  Railway,  16  Barb.  353 ;  Caldwell  v.  Murphy^ 
1  Duer,  241 ;  IngaUs  v.  BiUs,  9  Mete.  1 ;  Oalena  £  Chicago  Railway 
V.  Fay,  16  IlL  558 ;  Wilkie  v.  Bolster,  3  E.  D.  Smith,  327 ;  Chicage 
£  Burl  Railroad  v.  Hazzard,  26  111.  373 ;  Taller  v.  Talbot,  23  id. 
857;  Bowenr.  N.  F.  Cent.  Railroad,  18  N.  Y.  408;  Caldwell  v. 
Murphy,  1  Duer,  241 ;  Curtis  v.  The  Rochester  d  Syracuse  Railroad^ 
18  N.  T.  534;  HollisterY.  Nowlen,  19  Wend.  236 ;  Camden  £  Am* 
loy  Railroad  v.  Burke,  13  id.  620 ;  Hegeman  v.  Western  Railroad^ 
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16  Barb.  353;  &  &,  3  £em.  9;  Wilkie  t.  Buth^,  4  E.  D.  Smith, 
327 ;  HoJbrooh  y.  Tlie  Railroad^  2  Eem.  236. 

Aovsw,  J.  It  IS  agreed  on  all  hands,  says  Judge  Sbdfielo,  in  his 
work  on  Bailways,  edition  of  1867,  p.  174,  that  carriers  of  passengers 
are  liable  only  for  negligence  either  proximate  or  remote,  and  that 
they  are  not  insurers  of  the  safety  of  their  passengers,  as  they  are  as 
oarriers  of  goods  and  baggage  of  passengers.  The  numerous  cases 
cited  from  which  this  result  is  drawn  justify  this  statement  Alden 
▼.  N.  T.  Central  Railroad  Co.,  26  N.  T.  102,  holding  that  a  carrier 
is  bound  absolutely  to  provide  a  safe  yehicle,  irrespective  of  any 
question  of  negligence,  is  not  in  accord  with  the  American  cases 
generally,  or  the  modem  English  decisions.  It  is  reviewed  in  Read- 
head  V.  Midland  Railroad  Co^  2  Law  Eep.,  Q.  B.  412,  and  therein  said 
not  to  be  founded  in  good  reason.  See  the  cases  collected  in  Shear- 
man A  Bedfield  on  Negl.  (1869)  299,  §  267. 

The  language  of  Judge  Oibson,  taken  from  Ifew  Jersey  Rail- 
road Co.  V.  Kennardf  9  Har.  204,  that  a  carrier  of  either  goods  or 
passengers  is  bound  to  provide  a  carriage  or  vehide  perfect  in  aD 
its  parts,  in  default  of  which  he  becomes  responsible  for  any  loss  oi 
injury  that  may  be  suffered,  has  no  relation  to  the  question  now 
brfore  us.  The  case  he  was  considering  was  that  of  a  car  made 
without  guards  at  the  windows  to  prevent  the  arms  of  passengers 
being  thrust  out,  to  their  injury,  which  he  considered  a  defect  in  the 
construction  of  the  car,  making  the  carrier  liable  for  negligence. 
The  car  was  not  perfect  in  its  parts  as  he  thought  The  car  was 
imperfect  in  construction,  and  therefore  not  adapted  to  the  end  to 
be  attained,  to  wit,  security.  It  may  not  be  amiss  to  say  that  this 
opinion  of  the  chief  justice  as  to  window  guards,  was  not  sustained 
by  the  court  in  banc,  and  has  since  been  overruled  in  PUishurg  A 
OonneOsviOe  Railroad  Co.  r.  MeCleary,  6  P.  F.  Smith,  294  The 
doctrine  we  are  now  asked  to  sustain  is,  that  though  the  car  is  per- 
fect in  aH  its  parts,  if  imperfect  from  some  latent  and  undiscovera- 
ble  defect,  which  the  utmost  skill  and  care  could  neither  perceive 
nor  provide  against,  the  railway  company  must  still  be  held  respon- 
sible for  injury  to  passengers,  on  che  ground  of  an  absolute  liability 
for  every  defect  The  plaintiff  in  error  in  effect  contends  that  the 
defendants  were  warrantors  against  every  accident,  but  even  in  the 
ease  referred  to,  Judge  Oibsok  denied  this  rule.  He  said  of  the 
tarrier,  he  is  bound  to  guard  him  (the  passenger)  from  every  danger 
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which  extreme  yigilaiice  can  prevent.  This  exprcflees  the  trae 
measnre  of  responsibility.  He  answered  a  point  in  these  words : 
^  That  the  company  is  responsible  only  for  defects  disooyerable  by  a 
careful  man  after  a  oareftQ  examination  and  exercise  of  sound  judg* 
menf  Thus:  ** This  is  tme^  but  were  there  such  an  examination 
and  exercise  of  judgment?  The  defeotiTe  construction  of  the  car 
must  have  been  obvious  to  the  dullest  perception/'  etc.  The  same 
rule  was  laid  down  in  Laing  r.  Colder^  8  Barr.  482.  Judge  BBLii 
says,  it  is  long  since  settled  that  the  common-law  responsibilities  of 
carriers  of  goods  for  hire  do  not  as  a  whole  extend  to  carriers 
of  passengers.  The  latter  are  not  insurers  against  all  accidents. 
But  though  (he  says)  in  legal  contemplation  they  do  not  warrani 
the  absolute  safety  of  their  passengers,  they  axe  bound  to  the  oxerdae 
of  the  utmost  degree  of  diligence  and  care.  The  slightest  neglect 
against  which  human  prudence  and  foresight  may  guard,  and  by 
which  hurt  or  loss  is  occasioned,  will  render  them  liable  in  dam- 
ages. The  same  doctrine  will  be  found  in  substance  in  Railroad 
Co.  V.  AspMy  11  Har.  149,  and  SuUivan  v.  ITie  Philadelphia  S 
Reading  Co.,  6  Oasey,  234,  and  in  other  casea  In  all  the  Pennsyl- 
vania cases,  it  will  be  found  that  negligence  is  the  ground  of  liabil- 
ity on  the  part  of  a  carrier  of  passengers.  Absolute  liability  re* 
quires  absolute  perfection  in  machinery  in  all  respects  which  is  im- 
possible. 

The  utmost  which  human  knowledge,  human  skill  and  human 
foresight  and  care  can  provide  is  all  that  in  reason  can  be  requixedh 
To  ask  more  is  to  prohibit  the  running  of  railways,  unless  they 
possess  a  capital  and  surplus  which  will  enable  them  to  add  a  new 
element  to  tiieir  business,  that  of  insurance.  Nor  can  we  carry  the 
requirement  beyond  the  use  of  known  machinery  and  modes  of  using 
it  Bailroads  must  keep  pace  with  science  and  art  and  modem 
improvement,  in  their  application  to  the  carriage  of  passengers, 
but  are  not  responsible  for  the  unknown  as  well  as  the  new.  The 
rule  laid  down  by  the  learned  judge,  in  the  language  quoted  in  the 
second  assignment  of  error,  is  a  correct  summary  of  the  law.  The 
rule  of  responsibility  differs  from  the  rule  of  evidence.  Prima  faciei 
where  a  passenger,  being  carried  on  a  train,  is  injured  without  fault 
of  his  own,  there  is  a  legal  presumption  of  negligence,  casting  upon 
the  carrier  the  onus  of  disproving  it  Laing  v.  Colder y  8  Barr.  482 ; 
Sullivan  v.  Philadelphia  &  Reading  Railroad  Co,y  6  Casey,  284 ; 
Shearman  &  Bedfield  on  Negl.,  §  280 ;  Redfield  on  Railways,  g  1760, 
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•nd  notes.  This  is  the  rale  when  the  injury  is  caused  by  a  defect  in 
the  road,  cars,  or  machinery,  or  by  a  want  of  diligence  or  care  in 
those  employed,  or  by  any  other  thing  which  the  company  can  and 
ought  to  control  as  a  part  of  its  duty,  to  carry  the  passengecs  safely ; 
but  this  rule  of  evidence  is  not  concluslTe.  The  carrier  may  rebut 
l*e  presumption  and  relieve  himself  from  responsibility  by  showing 
till  t  the  injury  arose  from  an  accident  which  the  utmost  skill,  fore- 
sight and  diligence  could  not  prevent. 

We  think  none  of  the  errors  assigned  are  sustained,  and  the  judg- 
ment is  therefore  affirmed. 


Wiltbakk'8  Appbau 

(MP6iiii.8l.266.) 
TnuU — wtoek  when  income  and  nflt  eapUak 

Bf  ft  will  ft  Imst  was  created,  the  capital  consisting  of  stock  in  two  oorpoia- 
tioins.  The  corporations  afterward  issued  new  stock  to  be  taken  by  the 
8tockholders»  and  the  trustees,  under  the  will,  sold  the  right  to.  subscribe 
for  stock  in  one  company  and  bought  stock  with  their  own  money  in  the 
other  company,  and  sold  it  at  an  advance.  HM,  that  the  profits  belonged 
to  the  income  and  not  the  capital  of  the  trust. 

Bill  in  equity  by  Wiltbank  against  The  Pennsylvania  company 
for  insurance  on  lives,  etc.,  praying  that  the  defendants^  be  compelled 
to  jMiy  the  plaintiff  certain  sums  derived  from  the  sale  of  stocks  in 
the  New  York  and  New  Haven  Railroad  Co.,  and  the  New  Haven 
Oas  Light  Company.  The  fieu^ts  are  succinctly  set  forth  in  the 
opinion. 

W.  W.  WiUbanky  for  appellant  Earp's  Appeal,  4  Gasey,  373 ;  Hill 
on  Trustee,  384;  Paris  y.  Paris,  10  Vesey,  185;  Clayton  y,  Gresham, 
id.  288 ;  Wills  v.  Sieere,  13  id.  363 ;  Bardey  v.  Waintorighiy  14  id.  66 ; 
Hooper  v.  Bossiier,  13  Price,  774 ;  Price  v.  Anderson,  15  Simons, 
473 ;  Plamb  v.  Neild,  6  Jurist  (N.  S.)  529 ;  McClaren  v.  Sianion,  3 
De  Gez,  F.  &  J.  202. 

Vol.  nL— 74 
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W.  F.  Judson,  for  appeUees^  cited  Hartly  v.  AlUn,  4  Jurist  (N.  S.) 
500. 

Agkbw,  J.  Mrs.  Maria  Garleton,  by  her  last  will,  created  a  truBt 
of  her  estate,  making  the  defendants  trustees,  and  directing  that  they 
should  pay  to  her  daughter  Julia  the  sum  of  $1,400  per  annum,  o^  t 
of  the  income  and  profits,  and  to  her  son,  the  plaintiff,  the  remf  ji- 
der  of  the  income.  After  the  death  of  Mrs.  Garleton,  two  corpora- 
tions in  which  she  owned  stock,  constituting  a  part  of  the  trust  estate, 
resolved  to  increase  their  capital  by  an  issue  of  new  stock  to  be  sub- 
scribed and  paid  for  by  the  stockholders.  The  defendants,  as  trus- 
tees, sold  the  right  to  subscribe  for  stock  in  one  company,  and  sub- 
scribed and  paid  with  their  own  money  for  stock  in  the  other 
company.  They  sold  the  stock  subscribed  for  at  a  premium,  and 
credited  the  trust  fund  with  the  sums  made  in  both  cases.  The 
question  is,  whether  the  profits  made  by  the  trustees  belong  to  the 
capital  or  to  the  income  of  the  trust?  The  court  below  thought  it 
was  capital    We  think  this  was  an  error. 

The  new  stock  issued  by  the  New  York  and  New  Haven  Bailroad 
Company,  and  by  the  New  Haven  Gas  Light  Company,  was  not  a 
part  of  the  capital  of  the  old  stock,  but  a  mere  product  of  an  advan* 
tage  belonging  to  it,  to  wit,  a  right  to  subscribe  for  the  new  stock. 
The  new  stock  is  added  capital  represented  by  the  cash  which  paid 
for  it.  This  cash  belonged  to  the  parties  who  paid  it,  and  formed 
no  part  of  the  trust  estate.  Had  the  companies  sold  the  new  stock 
in  the  market,  instead  of  permitting  it  to  be  subscribed  for  by  the 
stockholders,  it  is  obvious,  the  new  stock  would  have  had  no  con- 
nection with  the  owners  of  the  old  stock.  The  premium  of  the  sales 
of  the  new  stock  would  have  gone  directly  into  the  treasury  of  the 
corporations,  and  would  have  found  its  way  into  the  pockets  of  the 
stockholders  only  by  means  of  future  dividends.  The  dividends  thus 
declared,  manifestly,  would  have  been  no  part  of  the  capital  of  the 
trust  estate,  but  would  be  a  profit  earned  by  the  corporation  after 
the  death  of  Mrs.  Garleton,  and  paid  to  the  trustee  as  income. 

Had  the  defendants  purchased  at  a  sale  and  paid  their  own  money, 
it  is  evident  that  they  would  have  been  entitled  to  any  profit  they 
might  have  made  for  themselves.  The  liability  to  account  for  the 
profit  is  founded  on  the  fact  that  the  right  of  subscription  belonged 
to  the  trust  estate.  The  defendants  had  no  personal  right  to  sub- 
scribe for  the  new  stock,  but  could  subscribe  only  qua  trustee.    la 
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BO  far  as  thisbrotight  an  advantage,  it  accrued,  thereto,  to  the  trust, 
and  not  to  themselves.  But  this  advantage  is  maifestly  a  profit,  as  it 
consists  only  of  the  excess  made  by  the  trustee's  sale  of  the  stock  for 
a  premium  over  and  above  the  capital  paid  in  by  the  trustee  at  par. 
This  capital  belonged  to  the  trustee,  the  residue  only,  less  expenses, 
was  profit,  and  belonged  to  the  trust  The  sale  of  tiie  right  of  sub- 
scription (instead  of  making  an  actual  subscription  and  selling  the 
stock),  stands  precisely  on  the  same  footing.  The  price  obtained  for 
it  is  the  profit,  and  is  the  equivalent  of  the  premium  on  the  sale  of 
the  stock  itselfl 

The  new  stock  was  neither  a  stock  dividend  nor  a  dividend  of  a 
surplus  fund.  It  was  not  paid  for  out  of  either  capital  or  income, 
but  with  the  money  of  the  trustee  or  subscriber.  It  in  no  sense 
represents  either  income  or  capital  of  the  old  stock.  The  price 
brought  by  the  sale  of  the  subscription  right,  and  the  premium  of  the 
subscribed  stock,  are,  therefore,  an  incidental,  and  in  one  sense  an 
accidental,  profit,  following  the  ownership  of  the  old  stock,  as  the 
product  of  an  advantage  belonging  to  it 

This  case  is  not  within  the  decision  in  Earp's  Appeal,  4  Casey,  368, 
though  falling  clearly  within  its  principle.  There  the  actual  earn- 
ings of  Robert  Earp's  stock  made  before  his  death,  were  held  to 
constitute  a  part  of  his  capital  at  his  decease,  while  the  earnings 
made  afterward  were  income  only.  The  principle  established  in  that 
case  is,  that  the  earnings  or  profits  of  stock  made  after  death  are 
income  and  not  capital,  even  though  in /orm  of  capital  by  the  issue 
of  new  stock.  Equity,  seeking  the  substance  of  things,  found  that 
the  new  stock  was  but  a  product,  and  was,  therefore,  income.  Pre- 
cisely so  it  is  here,  equity  discovers  the  subject  of  controversy  is  a 
mere  product ;  a  right  incidental  to  the  stock,  and  is,  therefore, 
income. 

The  effect  of  the  issue  of  the  new  stock  upon  the  market  value  of  the 
old,  does  not  alter  the  principle  of  the  case,  however  it  may  possibly 
influence  the  administration  of  the  equity  in  ascertaining  the  actual 
profit  realized  ftom  the  advantage  of  subscription  belonging  to  the 
old  stock.  There  has  been  no  serious  diminution  in  the  value  of  the 
old  stock  caused  by  the  new  issue,  and,  therefore,  this  possible  ques« 
tion  is  not  before  us.  In  a  case  of  what  is  termed  the  ''  watering  "  of 
stock  merely — an  increase  of  the  nominal  capital,  without  an; 
addition,  or  only  a  partial  addition,  to  the  actual  capital  —  there 
might  be  a  difference  possibly,  though  we  do  not  assert  it  now 


588  PENNSYLVANIA, 


MeKibUn  r.  BCmUh. 


Here  the  tniBtee  has  oredited  the  trost  with  the  profits  made,  and 
the  only  question  is,  whether  it  is  inoome  or  capital  We  are  of 
opinion  it  is  inoome,  and  to  be  distributed  as  such  under  the  will 
of  Mrs.  Oarleton.  The  decree  of  the  court  of  common  pleas  is  re- 
Tersed,  and  a  decree  ordered  to  be  entered  in  favor  of  the  appeUant 
with  costs,  the  decree  to  be  drawn  up  and  submitted  according  to 
rule. 


MoEiBBDr,  appellant^  y.  Mabiiw. 
(a4Fwiii.8t.aaL) 

Two  wotm,  hotol-keapera,  dlBposad  of  their  Intezest  in  the  hotel  fandtate  and 
fixtovM  to  their  father.  The  father  had  been  living  in  the  hotel  preTiooi 
to  the  transfer.  After  the  transfer,  the  sons  remained*  and  one  of  them 
acted  as  saperintendent.  The  diasolation  of  the  partnership  of  the  sons, 
and  the  transfer  to  the  father,  were  published  in  two  leading  newspapers. 
Sahseqaentlj  the  famitore  was  leyied  on  onder  a  judgment  obtained  against 
the  sons.  HM,  that  not  only  the  question  of  good  ftiith  in  making  the  trans- 
fer, but  also  the  question  whether  there  was  such  delivery,  actual  or  construe, 
tive,  as  to  be  notice  to  all  third  persons,  and  whether  tiie  possession  taken 
by  the  rendee  was  exdusive,  or  concurrent  with  the  vendors,  was  to  be 
submitted  to  the  Jury. 

Two  feigned  issues  under  the  SheriflTs  Interpleader  Act,  Chamber 
McEibben,  claimant  and  plaintiff  in  both,Thomas  J.  Martin,  defend- 
ant in  one  and  Charles  D.  Kline  in  the  other,  to  determine  title  to 
hotel-furmture,  eta,  levied  on  under  judgment  obtained  by  defend- 
ants against  Jeremiah  McKibben  and  William  C.  McEibben,  sons  of 
plaintiff,  and  former  owners  of  the  property.  Previous  to  the  judg- 
ment and  levy,  the  sons  had  been  keeping  the  Merchants  Hotel, 
Philadelphia,  and  had  sold  the  furniture,  fixtures  and  appurte- 
nances, to  their  father,  who  had  been  living  in  the  hotel.  The  notices 
of  dissolution  of  partnership,  and  of  the  sale,  appeared  in  the ''  Press  ^ 
and  ''Age."  The  sons  remained  as  before;  and  one  of  them  con- 
ducted the  business  of  superintendent  The  hotel-bills  were  madi 
out  in  the  name  of  plaintiff,  and  he  assumed  general  charge  of  th*f 
bnsinesB  of  the  hotel  as  soon  as  the  sale  was  affected.    At  the  trial 
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the  judge  sabmitted  to  the  jury  the  question  of  good  fiuth  and  re- 
seryed  the  point :  "  Whether  under  all  the  evidenoe  there  was  such 
actual,  yisible,  notorious  delivery  and  change  of  possession  from  the 
sons  to  the  &ther  of  the  furniture  as  would  be  valid  in  law  against 
the  creditor  of  the  ^-endor." 

The  jury  found  for  the  plaintiff  and  the  court  entered  judgment 
for  defendant^  whereapon  plaintiff  appealed* 

A.  McClure  and  T.  Ouyler,  for  plaintiff  in  error,  cited  Mc  Vicker 
T.  Majff  3  Barr,  224;  Lang  v.  Knapp^  4  P.  F.  Smith,  518;  Barr  v« 
Beitt^  8  id.  256;  Hugus  v.  Eobinson,  12  Harris^  1;  Benford  v. 
Sckea,  6  R  7.  Smith,  893. 

T.  J.  DUJil  and  P.  Archer^  Jr.  (with  whom  was  L.  C.  CasMy)^  for 
defendants  in  error,  cited  Ulow  v.  Woods,  5  S.  &  B.  276 ;  Cadbury 
T.  Nolen,  5  Barr,  320 ;  Dunlap  v.  BoumonviUe,  2  Casey,  72 ;  Young 
T.  McClure,  2  W.  &  S.  147 ;  Milne  v.  Henry,  4  Wright,  352 ;  Bravm 
V.  KelUr,  7  id.  104 ;  Edwards  v.  Harhen,  2  T.  E.  587 ;  Bdbb  v.  Clem- 
son,  10  S.  &  B.  419 ;  Hoffn&r  v.  Clark,  5  Whart  545 ;  Steelwagon 
V.  Jeffries,  8  Wright,  407 ;  Dewart  v.  Cl&mmt,  12  id.  413 ;  Barr  v 
ReUz,  supra ;  Meyers  v.  Wood,  1  Phila.  24 ;  Randall  v.  Parker, 
8  Sand£  97;  Travers  v.  Ramsay,  3  Gr.  G.  G.  354;  Reed  v. 
Minor,  id.  32;  Hamilton  v.  RusseU,  1  Granch,  310;  The  Romp, 
Olcott,  196 ;  Meeker  v.  Wilson,  1  Oall.  423 ;  Cadogan  v.  Kenneit, 
Cowp.432;  BiUingsley  v.  WliiU.  9  P.  F.  Smith,  464.  Besponsibility 
cannot  be  avoided  by  an  advertisement.  Williamson  v.  Fox,  2 
Wright,  214;  Waikinson  t.  Bank  of  Pennsylvania,  4  Whart  482* 
He  v.  Ghvrk,  12  Casey,  114;  Lincoln  v.  Wright,  11  Harris,  76. 

Shabswood,  J.  There  are  probably  no  more  difBcult  and  embar- 
rassing questions  than  those  which  relate  to  the  respective  provinces 
of  the  court  and  of  the  jury  to  determine  what  is  law  and  what  is 
fact  It  would  require  a  volume  to  consider  the  subject  in  all  its 
bearings,  and  deduce  accurate  and  intelligible  principles  from  the 
great  mass  of  the  decided  cases,  and  a  philosophical  treatise  on  this 
important  head  is  still,  I  think,  a  desideratum  of  our  legal  literature. 
Th€i:e  are  undoubtedly  some  rules  clearly  established — these  are 
plain  lines  of  demarcation,  but  there  is  a  border  land  of  controversy 
in  which  the  opposing  principles  seem  to  be  in  continual  conflict 
the  victory  sometimes  inclining  to  one  side  and  sometimes  to  the 
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other.  This  conflict  often  has  ended  in  a  reasonable  compromise 
by  which  the  question  has  become  what  is  termed  a  mixed  question 
of  law  and  &ct,  to  be  submitted  to  the  decision  of  the  jury  under 
proper  instructions  from  the  court. 

One  of  the  questions  upon  which  difBculty  has  often  arisen  is 
fraud  in  the  sale  or  transfer  of  chattels  under  the  statute  of  13  Eliz. 
ch.  6y  Boberts'  Dig.  295.  Such  fraud  may  be  either  actual  or  legaL 
Actual  fraud  or  fraud  in  fact  consists  in  the  intention  to  prevent 
creditors  fit>m  recovering  their  just  debts  by  an  act  which  wididraws 
the  property  of  a  debtor  from  their  reach.  Fraud  in  law  consists  in 
actSy  which  though  not  fraudulently  mtended,  yet  as  their  tendency 
is  to  defraud  creditors  if  they  vest  the  property  of  the  debtor  in  his 
grantee,  are  void  for  legal  fraud,  which  is  deemed  tantamount  to 
actual  fhtud,  full  evidence  of  fraud,  and  fraudulent  in  themselves, 
the  policy  of  the  law  making  the  acts  illegal  Baldwik,  J.,  in  J?an- 
son  V.  EustacBj  2  How.  688.  Actual  fraud  is  always  a  question  for 
the  jury — legal  fraud,  where  the  facts  are  undisputed  or  are  ascer- 
tained, is  for  the  court  Dornick  v.  Seichenbacky  10  S.  &  R  90 
^  As  remarked  by  an  eloquent  writer,"  says  Chief  Justice  Gibbon. 
f*  these  statutes  of  Elizabeth  produce  the  most  beneficial  effects  by 
placing  parties  under  a  disability  to  commit  fraud  in  requiring  for 
the  characteristics  of  an  honest  act  such  circumstances  as  none  but 
an  honest  intention  can  assume;  and  they  seem  to  have  been 
expressed  in  general  terms  purposely  to  leave  room  for  a  large  inter- 
pretation by  the  judges,  who  in  accordance  with  the  spirit  rather 
than  the  words,  have  engrafted  on  them  such  artificial  presumptions 
and  legal  intendments  as  are  ordinarily  subjects  of  judicial  construc- 
tion. In  fact  they  act  exclusively  by  presumptions,  not  always 
inflexible  indeed,  but  sometimes  amounting  to  legal  conclusions." 
Avery  v.  Street,  6  Watts,  347. 

In  Twyne's  Case,  which  came  up  in  the  Star  Chamber  in  44  Eli&, 
and  is  reported  in  3  Bep.  80  b,  Moore,  638,  one  of  the  badges  of 
fraud  was  declared  to  be  that  ^'  the  donor  continued  in  possession, 
and  used  the  goods  sold  or  given  as  his  own ;  and  by  reason  thereof 
he  traded  and  trafficked  with  others,  and  defrauded  and  deceived 
them.'"  No  distinction  was  attempted  between  actual  and  legal 
fraud,  and  the  tribunal  forbade  any  question  as  to  law  and  fact^ 
It  is  unnecessary  to  trace  the  decisions  in  England.  Cloto  t.  Woods' 
5  S.  A;  R.  275,  decided  by  this  court  in  1819,  is  the  magna  charta  of 
our  law  upon  this  subject    The  principles  settled  in  that  case  haTe 
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been  recognized  and  affirmed  by  a  bead-roll  of  subsequent  decisions, 
which  it  would  be  a  mere  affectation  of  learning  to  cite.  Without 
adverting  to  other  points,  it  established  that  retention  of  possession 
was  fraud  in  law  whereyer  the  subject  of  the  transfer  was  capable  of 
deliyery,  and  no  honest  and  fair  reason  could  be  assigned  for  the 
vendor  not  giving  up  and  the  vendee  taking  possession.  Since  then 
the  courts  have  been  principally  occupied  in  determining  when  the 
evidence  of  change  of  possession  was  such  as  to  present  a  questioo 
of  law  for  the  court  or  of  fact  for  the  jury. 

No  point  as  U;  actual  fraud  arises  on  this  record.  That  was  sub- 
mitted to  the  jury,  and  decided  by  them  in  favor  of  the  plaintiC 
The  whole  question  of  legal  fraud,  however,  was  reserved  and  judg- 
ment entered  on  the  reservation  for  the  defendauL  K  there  was 
evidence  from  which  a  jury  would  have  been  justified  in  inferring, 
under  instructions  from  the  court,  that  there  had  been  in  point  of 
fact  an  actual  and  exclusive  change  of  possession,  it  ought,  as  we 
think,  to  have  been  submitted  to  them. 

The  reserved  point  comprehends  two  questions,  which,  in  the  con- 
sideration of  the  case,  it  will  be  best  to  keep  distinct.  First :  was 
there  evidence  firom  which  the  jury  would  be  permitted  to  find  such 
a  delivery,  actual  or  constructive,  as  the  law  requires  to  make  the 
sale  valid  as  against  creditors  ?  Second :  was  the  possession  taken 
by  the  vendee  exclusive  of  the  vendors  or  concurrent  with  them,  in 
point  of  law  P 

1.  Whenever  the  subject  of  the  sale  is  capable  of  an  actual  de- 
livery, such  delivery  must  accompany  and  follow  the  sale  to  render 
it  valid  against  creditors.  The  court  is  the  tribunal  to  judge  whether 
there  is  sufficient  evidence  to  justify  the  inference  of  such  a  delivery. 
If  there  is  any  question  upon  the  evidence  aef  to  the  facts,  or  resting 
upon  the  credibility  of  witnesses,  the  determination  of  that  must  be 
referred^  of  course,  to  the  jury.  But  if  not,  it  is  incumbent  upon  the 
court  to  decide  it,  either  by  a  judgment  of  nonsuit  or  a  binding 
direction  in  the  charge.  'Young  v.  McGlure,  2  W.  &  S.  147 ;  McBHds 
V.  McdeOandy  6  id.  94 ;  Milne  v.  Hmry,  4  Wright,  352 ;  Dewart  v. 
Clement,  12  id.  413.  But  it  often  happens  that  the  subject  of  the 
sale  is  not  reasonably  capable  of  an  actual  delivery,  and  tiien  a  con- 
structive delivery  will  be  sufficient.  As  in  the  case  of  a  vessel  at  sea, 
of  goods  in  a  warehouse,  of  a  kiln  of  bricks,  of  a  pile  of  squared 
timber  in  the  woods,  of  goods  in  the  possession  of  a  factor  or  bailee, 
of  a  raft  of  lumber,  of  articles  in  the  process  of  manufiEU^ture,  where 
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it  would  be  not  indeed  impoaaible,  bnt  injorioos  and  nnasnal  to  le 
moye  the  property  from  where  it  happens  to  be  at  the  time  of  the 
transfer.  Claw  ▼.  WoodSy  5  S.  ft  R  275;  Cadbury  ▼.  Nolens  5  Barr^ 
320 ;  Linton  y.  Butz^  7  id.  89 ;  Haynes  y.  Hunsicker,  2  Cafley,  58 ; 
CkoM  Y.  Ralston,  6  id.  539 ;  Barr  y.  Seitz,  3  P.  F.  Smith,  256 ;  Ben- 
ford  y.  ScheU,  5  id.  393.  In  such  cases  it  is  only  neoessaiy  that  the 
rendee  should  assume  the  control  of  the  subject  so  as  reasonably  to 
indicate  to  all  concerned  the  fact  of  the  change  of  ownership.  Where 
nothing  of  the  kind  has  taken  place,  it  is  the  duty  of  the  court  to 
pronounce  a  mere  symbolical  deliyery  to  be  insufficient;  but  where 
there  is  eyidenoe  of  such  assumption  of  control,  it  is  for  the  jury  to 
say  whether  it  was  bona  fide  or  merely  colorable,  and  whether  it  was 
enough  to  giye  notice  to  the  world.  The  question  in  such  case  is^ 
did  the  yendee  do  all  that  he  might  reasonably  be  expected  to  do  in 
the  case  of  a  real  and  honest  sale  P  In  Barr  y.  Reitz,  3  P.  F.  Smith, 
256,  the  rule  was  clearly  expressed  in  the  opinion  of  the  court  by 
Mr.  Justice  Agkew.  **  In  considering  the  question  what  is  an  actuid 
deliyery,  the  nature  of  the  property  and  circumstances  attending 
the  sale  must  be  taken  into  the  account.  We  are  not,  in  carrying 
out  a  mere  rule  of  policy,  to  confound  all  distinctions  between  that 
which  is  capable  of  easy  deliyery  and  that  which  is  not  Squared 
timber  lying  in  the  woods,  or  piles  of  boards  in  a  yard,  are  incapable 
of  the  same  treatment  as  a  piece  of  a  cloth,  or  a  horse.  So  there  are 
many  cases  which  allow  the  force  of  those  circumstances,  which  take 
away  any  false  color  or  appearance  of  ownership  remaining  in  the 
seller.''  Then,  after  citing  a  number  of  decisions,  it  is  added :  ^  But 
without  affirming  these  doctrines  to  the  extent  these  cases  might 
seem  to  warrant,  it  is  sufficient  to  say  they  are  illustrations  of  the 
principle  we  haye  stated,  that  the  circumstances  may  preyent  the 
court  from  pronouncing  it  a  fraud,  per  se,  and  carry  tiie  case  to  the 
jury  on  the  facts  with  proper  instruction  from  the  court  on  the  law, 
if  tibe  jury  find  the  deliyery  of  possession  merely  formal  or  con- 
structiye."  The  distinction  founded  upon  the  principle  here  stated 
between  a  question  of  law  and  one  of  fact,  may  be  iUustrated  by  a 
familiar  example.  Upon  the  sale  of  a  single  board,  or  of  a  cartload 
of  boards,  it  would  not  do  to  set  up  a  constructiye  deliyery  by  mark-> 
ing,  and  letting  it  remain  where  it  was  until  it  was  oonyenient  to 
remoye  it  The  court  would  be  bound  to  hold,  as  matter  of  law, 
that  such  articles  were  capable  of  actual  deliyeiy.  But  it  would  be 
different  with  a  board-yard,  filled  with  many  piles  of  lumber.    There 
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the  cdrenmstances  are  snch  as  to  render  an  actual  delivery  and  re- 
moval impracticable^  or  at  least  injurious  and  expensive.  The 
vendee  must  assume  the  control,  and  do  all  that  an  honeei^  :?iu2, 
would  reasonably  be  expected  to  do  to  advertise  the  public  oi  the 
•ale. 

This  seems  to  be  just  the  difference  between  the  case  of  iS^ttj^ 
woffon  V.  Jeffries,  8  Wright,  407,  upon  which  the  court  below  relied, 
and  the  evidence  as  it  appears  on  this  record.  That  was  the  sale  of 
the  furniture  of  a  dwelling-house.  Nothing  is  easier  than  to  re- 
move it  to  another  house,  or  if  that  be  not  necessary,  for  the  vendor 
lo  leave  the  house  and  the  vendee  to  take  possession  with  all  the 
ordinary  indicia  of  ownership.  That  is  the  ground  upon  which  the 
present  chief  justice  placed  that  determination.  ''Why,''  says  he, 
^is  not  the  transfer  of  household  property  to  be  actual  and  exclu- 
sive like  that  of  any  other  personal  property  ?  It  is  as  cai>able  of 
manual  occupancy  and  removal  as  almost  any  other  kind.  If  the 
sale  be  actual  it  usually  is  removed ;  if  it  be  only  for  the  purpose 
of  securing  it  against  creditors,  why  shall  it  not  stand  on  the  same 
platform  with  other  property,  capable  of  delivery  and  change  of 
possession  ?  ^  But  the  circumstances  of  a  large  establishment  like 
the  "Merchants'  Hotel"  are  entirely  different  Here  are  many 
hundred  lodging-rooms,  parlors  and  sitting-rooms,  besides  the  culi- 
Lary  department  with  its  necessary  offices,  all  fully  furnished.  To 
what  other  building  can  the  vendee  remove  them,  or  at  least  with- 
out great  deterioration  and  expense  ?  They  are  valuable  mainly  for 
the  purpose  for  which  they  are  used  and  in  the  place  where  they  are 
situated.  It  is  enough  that  the  vendee  assume  the  direction  and 
control  of  them,  and  in  such  an  open,  notorious  manner  as  usually 
accompanies  an  honest  transaction.  Whether  all  was  done  that 
ought  to  have  been  done  in  this  instance,  and  whether  the  change 
of  possession  was  real  and  bona  fide — not  merely  colorable  and  de- 
ceptive— leaving  the  actual  possession  and  control  in  Che  vendors, 
were  questions  of  fact  which  ought  to  have  been  submitted  to  the 
jury. 

2.  But  the  law  undoubtedly  is,  that  not  only  must  possession  be 
taken  by  the  vendee,  but  that  possession  must  be  exclusive  of  the 
vendor.  A  concurrent  possession  will  not  do.  '^  There  cannot  in 
vuch  case,"  said  Mr.  Justice  Dukcan,  ''be  a  concurrent  possession; 
it  must  be  exclusive,  or  it  would  by  the  policy  of  the  laT  be  deemed 
eolorable. "  Clow  v.  Woods,  5  S.  ft  R  287.  And  again  in  Babb  v. 
Vol.  III.— 75 
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UlwMor^  10  id.  428:  ''There  cannot  be  a  ooncorrent  possession  in 
the  ssfdgnor  and  assignees;  it  must  be  ezclusiyei  or  it  is  deemed 
colorable  and  firandnlent  To  defeat  the  execution,  there  most  have 
'%ce«^  li  bona  Ude,  substantial  change  of  possession.  It  is  mere  mock 
iry  lo  ym  m  another  person  to  keep  possession  jointly  with  the  for 
mer  owner.  A  ooncorrent  possession  with  the  assignor  is  colorable. 
Bui  what  is  the  concurrent  possession  which  will  be  deemed  such  as 
matter  of  law  ?  Evidently  as  owner,  or  accompanied  with  the  ordi- 
nary indicia  of  ownership — such  as  will  lead  any  person  not  in  the 
^e^ret  ^jo  infer  that  there  has  been  no  actual  change.  The  vendor 
must  appear  to  occupy  the  same  relation  to  the  property  as  he  did 
before.  In  such  a  case  the  court  must  pronounce  it  fraudulent  and 
colorable  je;^  se.  We  have  been  referred  to  three  cases  only  in  our 
bcAks  which  were  determined  on  this  ground.  These  were  all  of 
the  character  I  have  stated.  Hoffner  v.  Clark,  5  Whart  545 ;  Brawn 
V.  Keller i  7  Wright,  104;  Steelwagon  Y.Jeffries,  8  id.  407.  Certainly 
it  may  be  considered  as  settled  by  abundant  authority  in  this  court 
that  where  there  has  been  a  sufficient  actual  or  constructive  delivery 
to  the  vendee,  and  he  is  in  possession,  the  fact  that  the  vendor  is 
employed  as  a  clerk  or  a  servant  about  the  establishment,  in  a 
capacity  which  holds  out  no  indicium  of  ownership,  does  not  consti- 
tute such  a  concurrent  possession  as  the  law  condemns.  In  such 
cases  it  is  a  question  for  the  jury  whether  the  change  of  possession 
has  been  actual  or  bona  fide — not  pretended,  deceptive  and  collu- 
sive. If  there  are  facts  tending  to  show  that  he  had  a  beneficial 
interest  in  the  business;  that  the  proceeds  of  it  went  to  him 
beyond  a  reasonable  compensation  for  his  services ;  that  he  had  ai^ 
unlimited  power  to  draw  upon  the  till;  or  that,  with  the  knowledge 
of  the  vendee,  he  took  money  to  pay  his  own  debts  —  these  are  factp 
for  the  jury.  I  will  refer  to  a  few  of  the  cases  which  sustain  this 
view.  Thus  in  Mc  Vtcker  v.  May,  3  Barr.  224,  a  sale  by  a  &ther  to 
a  son ;  when  the  son  had  removed  to  another  tavern-stand  the  father 
continued  to  live  with  him,  and  was  employed  about  the  house  as  a 
servant  "  When  the  son  opened  the  new  tavern,"  say  the  court, 
''his  mother  and  sister  kept  house  for  him,  and  his  father  did  jobs; 
but  the  son's  possession  and  use  of  the  goods  were  exclusive.  But 
if  mere  cohabitation  were  a  badge  of  fraud,  a  father's  sale  to  his 
unmarried  son  would  seldom  be  sustained.  It  certainly  was  not 
necessary  for  the  son  to  turn  his  father  out  of  doors."  Foreyih  v. 
MattheiaSf  2  Harris,  100,  as  explained  by  Mr.  Justice  Lowrjv,  befon) 
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whom  the  case  had  been  tried  below  (2  Oasey,  74),  was  a  sale  by  a  son 
to  his  father,  and  though  the  business  continued  to  be  conducted 
in  the  same  place  and  with  the  assistance  of  the  son,  yet  there  being 
evidence  of  an  actual  transfer  of  the  possession  and  control  of  th^ 
property,  the  sale  was  sustained.  Childa  y.  Simmotu,  an  unreported 
case,  cited  2  Casey,  74;  the  transfer  was  by  a  storekeeper  to  his 
clerk,  the  Tender  continued  to  aid  in  the  store,  but  the  sign  was 
changed,  and  the  sale  was  upheld*  Hugtis  v.  Robinson,  12  Harris, 
9 ;  the  subject  was  a  drug  store.  The  vendee  bought  it  for  his  son, 
who  had  been  a  clerk  and  apprentice  of  the  vendor,  and  put  him  in 
possession.  The  vendor  tended  the  store  very  much  as  before,  and 
the  signs  were  not  changed.  It  was  left,  as  a  (question  of  fiact,  to  the 
jury,  and  the  judgment  was  aflkn^ed.  In  Dunlap  v.  BaurnonviUs, 
%  Oasey,  72,  two  brothers  transferred  a  coachmaker's  establishment 
to  a  third,  and  the  vendors  remained  in  the  capacity  of  foremen.  It 
was  held  that  it  ought  to  have  been  submitted  to  the  jury.  Chief 
justice  Thompsok  bias  said  that  this  case  stands  on  the  very  oute^ 
verge  of  settled  principles,  but  on  its  facts  is  still  within  them.  8 
Wright,  412.  In  Bilingshy  v.  White,  9  P.  F.  Smith,  464,  two  part- 
ners sold  out  a  store  of  goods  to  the  brother  of  one  of  them.  One  of 
the  vendors  continued  in  the  store  as  a  hired  hand.  ^'If,'^  said  Mr. 
J  astice  Williams,  '^  Bilingsley's  acts  and  declarations  as  a  salesman 
had  been  such  as  to  leave  it  doubtftil  whether  he  was  acting  ai 
owner  or  agent,  then  his  presence  and  connection  with  the  goods 
would  have  been  such  evidence  of  retained  possession  as  to  render 
the  sale  fraudulent  But  if  his  acts  and  declarations  were  pro- 
fessedly and  apparently  those  of  a  mere  agent,  and  were  so  under- 
stood by  the  parties  with  whom  he  dealt,  as  all  the  evidence  tends 
to  show,  then  they  constituted  no  such  badge  of  fraud  or  evidenoe 
of  retained  possession  as  would  justify  the  court  in  declaring  the 
sale  fraudulent." 

:  I  frankly  confess  that  I  have  not  regarded  this  line  of  decisions 
with  favor.  Dunlap  v.  Bournonviih  was  tried  before  me  in  the  dis- 
trict court,  and  I  entered  the  judgment  of  nonsuit,  which  was  there 
reversed.  I  dissented  from  the  termination  in  BiUngsley  v.  Whiter 
because  I  was  afraid  that  it  went  a  step  further  than  any  of  the  pre* 
ceding  cases,  in  recognizing  the  right  of  the  vendee  to  employ  fchf 
vendor  as  his  agent  to  conduct  the  business.  Perhaps  it  does  not 
go  that  far.  But  I  have  been  too  long  on  the  bench — now  nearly 
twenty-five  years — not  to  have  learned  this  lesson,  that  a  judge  has 
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no  right  to  adhere  to  his  own  favorite  opinions,  after  they  have  been 
reversed  or  overruled.  It  is  his  duty  to  administer  justice  accord- 
ing to  the  law  as  it  is  settled — not  according  to  his  own  notions  of 
what  it  ought  to  be.  N&minem  cportei  esse  sapierUiorem  Isgibus.  No 
man  out  of  his  own  private  reason  ought  to  be  wiser  than  the  law, 
which  is  the  perfection  of  reason,  says  Lord  Cokb.  1  Inst  97,  b. 
Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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Mert§ege  ^  preperig  to  he  aequired  in  fvitwro — rofirpadt— MMfriMtfM  ^ 

euouU, 

In  prnmuuioe  of  a  statute  authorising  a  railroad  company  to  mortgage  "  all  or 
any  part  of  their  road,  property,  rights,  liberties  and  franchlBes/'  the  com- 
pany executed  and  delivered  a  mortgage  to  certain  pereons,  trustees,  ol 
"  all  the  road,  property,  rights,  liberties,  privileges,  corporate  franchises. 
Incomes,  tolls  and  receipts,  now  held  or  hereafter  to  be  acquired."  Held^ 
that  the  mortgage  was  authorised  by  the  statute  and  gave  a  valid  lien  on 
the  engines,  cars,  furniture  of  stations,  etc,  required  for  the  transaction  of 
the  business  of  the  company,  whether  owned  at  the  date  of  the  mortgage 
or  subsequently  acquired. 

Bill  in  equity  filed  September  7,  ISBO,  by  Woelpper  against  Phil* 
adelphia^  Wilmington  and  Baltimore  Railroad  Go.,  De  Witt  Clinton 
Lewis,  sheriff  of  Chester  county,  ei  ah,  praying  that  defendant  be 
restrained  from  selling  certain  railroad  property  levied  on  under  an 
execution  issued  on  a  judgment  This  judgment  was  recovered 
July  16,  1869,  by  the  Philadelphia^  Wilmington  and  Baltimore 
Bailroad  Company  against  the  Philadelphia  and  Baltimore  Central 
railroad  in  a  suit  on  bonds  secured  by  a  mortgage  given  by  th# 
Philadelphia  and  Baltimore  Central  railroad  to  trustees,  pursuant 
to  a  statute.  The  sheriff,  under  this  judgment,  levied  on  **  fonr 
locomotive  engines,  a  number  of  cars,  shop  and  quarry  tools,  cross- 
ties,  iron  rails,  Aimiture  at  stations,"  etc.  The  inventory  of  the 
sheriff  was  made  part  of  the  biU  as  schedule  B.    The  plaintiff 
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claimed  that  this  property  was  exempt  from  sale  under  execution 
because  it  was  coyered  by  the  said  mortgage.  The  remaining 
material  facts  and  the  conditions  of  the  mortgage  are  set  forth  in 
the  opinion  of  the  court  Decree  in  &yor  of  plaintiff;  defendant 
appealed* 

J.  J,  Finkertan  and  J,  8.  Futhey,  for  appellants. 

One  cannot  mortgage  property  to  which  he  has  no  title.  Janes  ?. 
Richardson,  10  Mete.  481;  Moody  y.  Wright,  13  id.  17;  2  HilL 
on  Mori  196.  A  corporation  can  mortgage  only  under  express 
authorily.  Howe  y.  Freeman,  14  Oray,  566 ;  Lovdenslager  y.  Benson, 
8  Grant,  384.  '^  Property"  in  this  mortgage  is  too  iu  definite  to  coyer 
engines,  rolling  stock,  etc.  Mogg  y.  Baker,  3  M.  &  W.  195 ;  Winslow 
y.  Merchants^  Ins.  Oo^  4  Mete.  306.  These  articles  are  not  coyered 
by  ^  franchises.''  Shatnokin  Valley  Railroad  y.  Livermare,  llWright» 
465. 

W.  MacVeagh,  for  appellees,  cited  Peirce  on  Am.  Bailroad  Law 
530,  531 ;  Morris  y.  Noyes,  3  Am.  Law  Beg.  (N.  S.)  18 ;  Coe  j. 
Hart,  6  Am.  Law  Beg.  27;  Philips  y.  Winslow,  18  B.  Monr. 
621 ;  1  Bedf.  on  Bailw.  235,  note  21-24. 

Shabswood,  J.  By  the  act  of  assembly  of  February  12, 1856 
(Pamph.  L.  42),  it  was  proyided  '^  that  for  the  purpose  of  construct- 
ing and  equipping  the  Philadelphia  and  Baltimore  Central  Bailroad* 
chartered  by  the  legislatures  of  Pennyslyania  and  Maryland,  the 
said  company  is  hereby  authorized  to  borrow  money  to  any  amount 
not  exceeding  $1,500,000,''  ♦  ♦  ♦  « and  to  issue  their  bonds  there- 
for," *  *  *  ''and  to  secure  the  payment  of  the  said  bonds  and  their 
interest  by  executing  and  deliyering  to  such  trustee  or  trustees  as 
ihey  may  select,  a  mortgage  or  mortgages  of  all  or  any  part  of  their 
road,  proi)erty,  rights,  liberties  and  franchises  of  the  said  company 
m  the  State  of  Pennyslyania.'' 

In  pursuance  of  this  power  the  said  company,  on  February  16^ 
1859,  did  execute  and  deliyer  to  Ezra  Bowen  and  Gteorge*  S.  Fox, 
trustees,  a  mortgage  of  ''  all  the  road,  property,  rights,  liberties^ 
priyileges,  corporate  franchise,  incomes,  tolls  and  receipts,  now  held 
vr  heitrnfter  to  be  acquired  in  the  State  of  Pennsylyania." 

The  first  qi^estion  which  arises  is,  whether  this  mortgage  is  effect* 
aal  to  giye  a  yalid  lien  on  the  locomotiye  engines,  passenger  and 
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other  carS;  fandtare  of  stations,  tools  and  materials  for  support 
and  repair  of  the  road,  levied  on  by  the  sheriff  of  Chester  county 
ander  9k  fieri  facias  issued  upon  a  judgment  obtained  by  the  appel« 
lants  in  the  court  of  common  pleas.  These  articles,  or  by  far  the 
greater  part  of  them,  were  not  in  existence  or  acquired  by  die  mort 
^cgors  at  the  date  of  the  mortgage ;  but  it  is  clear,  and  is  reported 
as  a  fact  by  the  master  in  the  court  below,  that  they  were  in  actual 
use  upon  the  railroad,  and  were  required  for  the  transaction  of  its 
business,  and  that  the  trains  could  not  be  run  without  them,  and' 
that>  although  acquired  since  the  execution  of  the  mortgage,  they  ' 
are  of  the  kind  of  articles  which  the  company  had  at  the  time,  and 
are  essential  to  the  full  exercise  of  the  franchises  granted  to  the  com- 
pany, which  were  for  the  benefit  of  the  public  as  well  as  for  that  of  ' 
the  corporators.  It  is  not  denied  that  the  words  of  grant  in  the  mort- 
gage are  sufficiently  ample  to  cover  all  this  property.  But  it  is  ob- 
jected that  no  i)erson,  natural  or  artificial,  can  grant  what  he  does 
not  possess  or  own  at  the  time  of  the  grant  Q^i  non  habei,  itt$ 
non  dot.  Yet  even  at  law  this  rule  is  not  without  some  qualifica- 
tions. A  man  may  grant  the  future  accretions  or  increase  of  any 
subject  which  he  owns  at  the  time  of  the  grant,  as  all  the  wool 
which  shall  grow  on  his  sheep  for  a  term  of  years.  Orantham  v 
Hawleyy  Hobart,  132,  was  the  case  of  a  covenant  by  a  lessor  that 
a  lessee  of  a  term  certain  might  take  the  com  that  should  be  grow- 
ing at  the  end  of  the  term,  and  upon  an  issue  whether  it  did 
of  right  belong  to  the  lessee  it  was  held  to  be  a  good  grant.  And 
though  the  lessor  had  it  not  actually  in  him,  nor  certain,  yet  he 
had  it  potentially ;  for  the  land  is  the  mother  and  root  of  all  fruits. 
Therefore  he  that  hath  it  may  grant  all  fruits  that  may  arise  upon 
it  after,  and  the  property  shall  pass  as  soon  as  the  fruits  are  extant. 
Ass.  21  Henry  6.  A  person  may  grant  all  the  tithe  wool  that  he 
shall  have  in  such  a  year.  1  Plowd.  13  a.  So,  if  a  man  grant 
vesturam  terrte,  the  grantee  shall  have  the  com,  grass,  underwood, 
sweepage  and  the  like.  1  Inst.  4  b.  It  is  indubitable  that  a  mort> 
gage  of  land  will  pass  all  structures  or  fixtures  that  may  afterward 
be  erected  upon  it  by  the  mortgagor.  But  it  is  not  necessary  to 
maintain  that  the  rolling  stock  and  equipments  of  a  railway  are 
part  of  its  accretions  and  fixtures,  so  as  to  make  the  transfer  good, 
at  law.  It  is  unquestionably  good  in  equity.  Contmgent  estates 
and  interests,  though  not  assignable  at  law,  are  assignable  in  equity ; 
and  they  may  also  be  the  subject  of  a  contract,  which,  when  made 
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for  valuable  consideration,  t  ill  be  speoifically  enforced  when  the 
events  happen.  2  Story's  Esq.  1040,  6.  On  the  same  principle 
equity  originally  took  cognizance  of  assignments  of  choses  in  action, 
which  were  void  at  law,  and  when  made  for  value,  carried  them  into 
execution  by  considering  the  assignment  a  declaration  of  trust  by 
the  assignor  in  favor  of  the  assignee,  compelling  the  assignor  to 
allow  his  name  to  be  used  by  the  assignee  in  proceeding  at  law,  and 
enjoining  him  from  releasing  or  otherwise  interfering  with  the 
equitable  property  vested  by  the  assignment  in  the  assignee.  2 
Story,  1039, 1040.  It  is  a  plain  corollary  from  these  principles  that 
a  court  of  equity  will  treat  a  mortgage  of  property,  to  be  subse- 
quently acquired,  whether  it  be  real  or  personal,  as  a  binding  con- 
tract, which  attaches  to  the  thing  when  acquired.  Equity  considers 
that  as  actually  done  which  a  chancellor  would  decree  to  be  done. 
If  then,  upon  every  acquisition  of  property  within  the  description 
contained  in  the  mortgage,  a  chancellor  would  decree  the  mortgagor 
to  execute  a  mortgage  of  such  subject,  it  will  be  considered  as 
though  it  had  been  done,  and  that  of  every  article  of  property  as 
acquired  there  was  an  actual  mortgage  then  executed.  The  author- 
ities cited  in  the  able  report  of  the  master  below  fully  sustain  this 
Ti'jw,  to  which  may  be  added  Covey  v.  Pittsburgy  Fart  Wayne  and 
Cl'icago  Railroad  Co.^  3  Phila.  173,  decided  by  our  brother  Ao- 
Nfiw,  when  presiding  judge  of  the  court  of  common  pleas  of  the 
17th  judicial  district 

But  the  principal  contention  here  has  been  that  the  mortgage  by 
this  corporation,  so  far  as  it  included  subsequent  acquisitions,  was 
uUra  vires — beyond  the  power  conferred  upon  them  by  the  legisla- 
tive grant  The  act  authorized  them  to  mortgage  all  their  property, 
a  word  of  very  large  extent  Property  (proprietor)  is  whatever  is  a 
man's  own  {proprius).  His  future  acquisitions,  though  subject  to  a 
contingency,  are  his  own,  and  if,  as  we  have  seen,  they  can  be  granted 
or  assigned,  they  are  his  present  property,  valuable  now  to  him  be- 
cause they  can  be  enjoyed  or  used  by  anticipation.  There  is  no  re- 
finement in  this  reasoning  as  applied  to  the  construction  of  this 
statute.  The  legislature  evidently  intended  it  Every  law  is  to  be 
interpreted  according  to  its  subject-matter.  This  act  relates  to  a 
railroad  and  its  usual  necessary  appurtenances.  The  words  are, 
*'road,  property,  rights,  liberties  and  franchises,"  including  the 
road  and  all  its  adjuncts.  The  very  objects  of  the  loan,  and  of  the 
mortgage  to  secure  it,  as  expressed  in  the  act,  was  "^  for  the  purpose 
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of  conBtructing  and  equipping  the  road.''  Ifc  evidently  contem- 
plated a  condition  of  things  in  the  future.  The  bare  road,  only 
then  constructed  in  part,  without  any  rolling  stock  or  equipmenti^ 
would  have  been  no  security,  or  a  very  inadequate  one.  Had  tha 
road  even  been  fully  equipped  at  the  date  of  the  mortgage,  can  it  be 
doubted  that  the  legislature  meant  that  it  should  comprise  every 
thing  subsequently  acquired  to  replace  old  and  worn-out  materially 
and  to  maintain  and  keep  up  the  equipment?  No  money  would 
have  been  loaned  on  a  security  daily  deteriorating,  and  which  must 
eventually  perish  entirely.  As  was  well  said  by  our  brother  Aoirsw, 
in  the  case  before  referred  to:  ''To  build  a  railroad  requires  a  vast 
capital  beyond  ordinary  means,  and  to  borrow  it,  to  carry  into  effect 
the  objects  of  the  incorporation,  demands  all  the  security  within  the 
possible  power  of  the  corporation  to  give.  By  necessity  and  prac- 
tice, the  money  of  the  creditor  capitalist  finishes  and  equips  the 
road ;  and  slender  indeed  would  his  security  be  which  extends  not 
beyond  worn-out  rails,  and  rolling  stock,  and  equipments  first  in  use, 
and  these,  indeed,  not  often  in  being  at  the  time  of  the  execution 
of  the  mortgage.  In  giving  the  power  to  borrow  and  pledge,  it 
must  be  supposed  the  power  was  given  to  its  fullest  extent,  in 
order  to  carry  into  effect  the  object  of  the  incorporation.''  This  con- 
struction does  not  conflict  with  Roberta  and  Payntfs  jippeal,  10  P. 
F.  Smith,  400.  That  was  under  the  act  of  January  11, 1867  (Pamph. 
L.  1372),  which  enabled  **  all  iron  and  other  manufacturing  «nd 
mining  corporations  to  borrow  moneys,  and  to  secure  the  loans  to 
be  made  to  them,  by  mortgage  of  their  property."  No  special  pur- 
pose is  specified  and  the  subject-matter  was  not  such  as  to  call  for 
or  require  any  other  than  a  strict  construction.  It  was  held,  there- 
fore, not  to  include  chattel  mortgages.  '^It  is  true,"  says  the  opin- 
ion,  ^^  railroad  corporations  have  been  allowed  to  do  this,  and 
other  corporations  in  similar  circumstances,  when  personal  interests 
have  been  of  such  a  permanent  or  fixed  character,  or  so  incapable 
of  removal  that  no  inconvenience  would  be  felt  in  relaxing  the  gen- 
eral rule  as  to  movables.  But  in  this  act  the  term  '^  property"  is  so 
wholly  unexplained  by  its  context,  that  it  may  or  may  not  refer  to 
chattels,  and  leaves  the  mind  to  hesitate  and  doubt  whether  th« 
legislature  meant  more  than  the  property  accustomed  to  be  mori* 
gaged  under  the  laws  of  the  State,  and  for  which  provision  was 
made  for  notice  by  recording,  and  remedy  by  scire  facias.** 
These  conclusions  sustain  the  decree  made  in  the  court  below. 
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and  dispense  with  the  necessity  of  considering  the  other  point 
made  as  the  right  of  the  sheriff  to  levy  upon  the  articles  contained 
in  the  inventory  independently  of  the  mortgage. 
Deer9$  affirmed,  and  appeal  dismiss^  ai  the  costs  of  the  appeUamte 


Mos%  appellant^  v.  Culvsiu 

(MPenn.8t.4U.) 
Suhanffseflandihif  parol  etmtraei. 

A  mutual  transfer  of  poflBession  of  lands*  nnder  a  parol  contract,  which 
tinaesexdaBiTe  and  nndistarbed  for  19  jears.  Is  a  valid  transfer  of  titles  and 
is  not  within  the  statute  of  f  rands. 

AcnoK  of  ejectment  for  50  acres  of  land  by  Benjamin  Moss  against 
Wesley  Culver.  The  plaintiff  died  pendente  lite,  and  David  Moss  et  al, 
heirs  and  devisees,  were  substituted.  The  facts  are  stated  in  the 
opinion.  There  was  a  large  amount  of  evidence  reported  for  the  con* 
sideration  of  the  courts  also  assignments  of  error  and  the  charge  of 
the  court  below,  which  ore  referred  to  in  the  opinion,  but  which  are 
unimportant  to  an  understanding  of  the  case.  The  question  befoie 
the  court  was  the  validity  of  a  parol  exchange  of  lands  made  by  the 
parties  litigant  The  verdict  was  for  defendant,  the  appeal  was  by 
plaintiff. 

D.  L.  Rhone,  C.  E.  Wright  and  D,  C.  Harrington,  for  plaintiffs  in 
error ;  Frye  v.  Shefier,  7  Barr,  93 ;  Greenlee  v.  Oreenlee,  10  Harris,  226 ; 
Echert  v.  Eckert,  3  Penn.  332 ;  Poorman  v.  Eilgore,  2  Oasey,  371 ; 
Workman  v.  Outhrie,  6  id.  495 ;  Hill  v.  Myers,  7  Wright,  174 ;  Bij 
Mountain  Improvements  Co.^s  Appeal,  4  P.  F.  Smith,  370 ;  Stafford 
V.  Henry,  1  id.  517 ;  StartweU  v.  Wilcox,  8  Harr.  117 ;  Eidder  v.  Boom 
Co,,  12  id.  293. 

AoNEW,  J.    The  first  and  second  assignments  of  error  do  not  con 
form  to  the  rule  requiring  the  points  to  be  set  out  in  totidem  verbis 
The  third  and  fourth  embrace  all  the  material  questions  in  the 
cause.    The  contract  for  the  exchange  of  farms  between  Benjamin 
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.M088  and  Wesley  Cnlyer  was  snfficienily  proved.  The  testimony  of 
Joel  B.  Culver  brought  the  parties  faoe  to  finoe,  not  only  in  the  fisict 
that  he  was  the  anthorized  channel  of  oommunieation  between  thenti» 
but  by  actual  presence  also.  The  agreement  to  exchange  was  diiectt 
positive,  express  and  ambiguous;  its  terms  clearly  defined,  and  the 
subjects  of  it  identified.  Wesley  Culver  was  the  equitable  owner  of 
a  tract  of  140  acres  of  land,  bought  of  Benjamin  Moss,  on  which  he 
had  paid  all  the  purchase-money  except  a  small  sum.  Benjamin 
Moss  was  the  owner  of  a  tract  of  50  acres  of  land.  Wesley  Culver 
married  a  daughter  of  Moss,  and  went  into  the  house  on  the  50 
acres.  For  family  reasons  Moss  desired  to  get  back  the  140  acres  he 
had  sold  to  Culver,  and  had  been  endeavoring  to  exchange  the  50 
acres  for  the  140  acres,  but  failed.  He  then  sent  Joel  R  Culver  to 
see  his  brother  Wesley  and  persuade  him  to  exchange.  Before  Jod 
started  he  asked  Moss  how  he  wanted  to  trade,  and  what  proposition 
he  should  make  to  Wesley.  Moss  said,  I  want  you  to  go  down  and 
offer  him  that  lot  where  he  lives,  even  up,  for  the  140  acres,  and  tell 
him  I  will  make  him  a  general  warranty  deed  for  it  in  lieu  of  that 
I  was  to  make  for  the  140  acres.  Upon  these  terms,  the  exchange  was 
finally  made,  with  the  additional  provision  that  Wesley  should  give 
Moss  a  sleigh  in  satisfaction  of  the  balance  of  purchase-money  un- 
paid on  the  140  acres.  Thus  the  terms  of  the  exchange  were  clear 
and  unambiguous.  The  subjects  of  it  were  equally  well  defined,  the 
tracts  being  separate,  well-known  parcels  of  land,  given  each  for  the 
other,  without  the  necessity  of  a  survey,  or  other  act  to  ascertain  or 
identify  them.  The  exchange  was  carried  fiilly  into  execution,  even 
to  the  tender  of  the  warranty  deed  to  Wesley  Culver,  but  which  he 
foolishly  rejected  on  the  ground  that  the  terms  50  acres,  strid  meas- 
ure, would  not  embrace  (as  he  supposed)  two  or  three  acres  additional 
contained  in  the  tract  Benjamin  Moss  got  back  the  tract  of  140 
acres,  and  has  since  held  it  and  conveyed  parts  of  it  away.  Wesley 
Culver  has  remained  in  the  exclusive  and  undisturbed  possession  of 
the  50  acres  for  almost  twenty  years.  The  tract  has  been  assessed 
to  him,  and  taxes  paid  by  him,  during  all  this  time.  The  contract^ 
as  proved  by  Joel  B.  Culver,  was  strongly  corroborated,  and  mutual 
performance  fully  proved  by  other  witnesses.  Under  these  circum- 
stances the  contract  and  the  facts  of  the  exchange  were  properly 
submitted  by  the  court  to  the  jury,  and  if  believed  were  suflScient 
to  take  the  case  out  of  the  statute  of  frauds  and  perjuries.  There 
was  not  such  a  conflict  of  evidence  raised  by  the  testimony  of  Lucy 
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Wilkinaon,  the  daughter,  and  Daniel  Moes,  the  son  of  Benjamin 
M088,  as  justified  a  withdrawal  of  the  case  from  the  jnry.  Their 
statement  as  to  a  different  arrangement  about  the  140  acres,  and: 
Ibe  permissiTe  occupancy  by  Wesley  of  the  50  acres,  was  strongly 
contradicted  by  the  act  of  Moss  himself  in  making  the  deed 
to  Wesley  for  the  50  acres.  The  church  trial  and  the  deed  strongly 
repelled  any  idea  of  a  tenancy.  Nor  are  we  conyinced  that  there 
was  not  sufficient  evidence  of  the  change  of  the  character  of  Wes- 
ley's possession  of  the  50  acres  at  or  immediately  after  the  exehange. 
Indeed  there  was  no  satisfactory  eyidence  of  his  tenancy  of  the  tract 
or  of  the  terms  under  which  he  held  possession  of  it  before  the 
exchange.  Joel  B.  Oulver  testifies  that  after  Wesley's  marriage  to 
Moss's  daughter,  he  went  into  possession  of  the  house  on  the  50 
acres — that  Moss  told  him  to  move  into  the  house*  On  the  other 
side  there  was  no  proof  of  a  specific  tenancy.  Daniel  Moss  said  he 
knew  that  Wesley  went  on  the  place — that  they  all  worked  together 
there  that  summer.  Jonah  De  Long  said  all  he  knew  was,  that  Dan-' 
iel  Moss,  Wesley  and  his  uncle  (Benjamin  Moss)  worked  together, 
and  he  thought  they  divided  in  some  way  or  other.  Certainly  this 
is  loose  evidence  of  a  tenancy  of  the  entire  tract  by  Wesley,  and 
scarcely  justifies  the  complaint,  that  the  judge  submitted  a  theory 
of  his  own  without  evidence,  as  to  the  tenancy  being  confined,  pos-^ 
sibly  to  the  house.  Nor  is  there  any  force  in  the  expressions,  '*  the 
lot  of  land  where  he  lives,"  "  the  land  he  now  lives  on."  They  were 
fiiimply  descriptive  of  the  tract  exchanged,  and  not  of  the  character' 
or  extent  of  Wesley's  possession  of  it.  But  assuming  that  previous 
to  the  exchange  Wesley  had  a  permissive  possession  of  the  entire- 
tract  of  the  50  acres,  so  as  to  constitute  a  tenancy  at  will,  still  the 
evidence  of  a  change  in  the  character  of  the  possession  was  ample, 
it  was  exclusive  on  the  part  of  Wesley  for  about  twenty  years,  dur- 
ing which  time  the  tract  was  assessed,  and  taxes  paid  by  him.  He 
j)aid  no  rent  and  none  was  demanded,  and  although  the  tract  lay 
within  a  short  distance  of  Moss's  residence,  the  possession  of  Wesley 
was  undisturbed.  On  the  other  hand  there  is  no  doubt  of  the 
exclusive  possession  and  control  by  Moss  of  the  140  acres,  and  his 
conveyance  of  part  of  it  ' 

It  is  true,  as  has  been  often  said,  there  is  no  difference  between  a 
parol  sale  and  an  exchange  in  regard  to  the  requisites  to  take  it  out 
ol  the  statute  of  frauds  and  perjuries.  A  clear,  explicit  and  unam- 
biguous contract,  and  a  taking  of  possession  under  and  in  pursuance 
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of  the  contract^  are  as  much  requisites  of  a  parol  ezohange  as  of  a 
sale.  But  there  is  a  marked  difference  in  the  evidenoe  which  estab- 
lishes the  possession.  A  sale  is  confined  to  a  subject  coming  from  a 
single  side.  It  has  no  relation  to>  or  dependence  on  any  other  sub- 
ject The  eyidence  of  possession  taken  of  it  is  therefore  confined  to 
the  single  subject^  and  if  not  taken  in  a  reasonable  time,  or  so  as  to 
make  it  doubtful  whether  it  is  attributable  to  the  contract,  the  parol 
sale  is  not  taken  out  of  the  statute.  But  an  exchange  necessarily 
has  a  si)bject  on  each  side  which  stands  related  to  the  other.  One 
is  the  representative  of  the  other,  so  much  so,  that  the  law  implies 
a  contract  of  warranty  by  the  act  of  exchanging.  If,  therefore,  the 
evidence  shows  a  clear,  unequivocal,  and  complete  taking  possession 
of  one  of  the  subjects  of  an  exchange,  by  the  party  owning  the  other 
subject,  it  strengthens  the  evidence  of  a  possession  taken  by  the 
opposite  party  of  the  corresponding  subject  Evidence  of  possession 
that  might  seem  weak  and  inconclusive  in  the  case  of  a  parol  sale 
is  thus  made  dear  and  convincing  in  the  case  of  an  exchange.  This 
is  not  new  doctrine,  but  has  received  the  sanction  of  this  court  in  at 
least  two  decided  cases:  Miles  v.  MileSf  8  W.  &  S.  135 ;  Reynolds  v. 
Hewettj  3  Oasey,  176.  In  the  present  case,  if  the  change  of  the  char- 
acter of  Wesley  Culver's  possession  of  the  50  acres,  from  that  of  ten- 
ant at  will  to  that  of  owner,  might  bethought,  when  standing alone^ 
in  a  slight  degree  doubtful,  under  the  evidence,  it  is  rendered  per* 
fectly  clear  by  the  evidence  of  Benjamin  Moss's  possession  and  abso- 
lute control  of  the  140  acres  received  in  exchange  for  the  former. 
Even  in  the  case  of  parol  sale  or  gift,  a  prior  tenancy  is  not  an  abso- 
lute bar  to  proof  of  a  change  in  the  character  of  the  possession. 
Aurand  v.  WiU^  9  Barr.  54.  In  such  a  case  it  is  said  that  an  express 
surrender  of  the  tenancy,  and  a  resumption  of  the  possession  under 
the  contract  will  suffice. 

Upon  the  whole  case  we  discover  no  error,  and  the  judgment  is 
therefore  affirmed 
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OooK,  appellant^  y.  Debsfibld  Towhship* 

(M  Pmul  St.  4I&) 

MmMptU  earporaU&i^ — UMl&if  fur  uf^iMt  9n  i>^p!l^>a^^ 

la  aa  aetlon  by  eontmcton  for  services  performed  in  changing  the  nmte  ai 
a  public  road  bj  direction  of  Uie  saperrisors,  it  appeared  that  the  super 
risors  liad  no  anthoritj  to  change  the  route,  but  that  the  contractors  liad 
no  linowledge  of  this  want  of  authoritj.  HM^  that  the  town  was  liable 
It  seems  that  the  town  lias  a  remedj  over  against  the  saperrisoTs. 

AonoN  in  aasnmpsit  by  Cook  ft  Wakeley,  for  the  nse  of  Boas- 
ham  ft  Gertsley,  against  the  township  of  Deerfield  for  $200,  amonnt 
of  servioes  performed  on  highway.  The  work  done  consisted  of 
repairs  on  a  public  road,  by  direction  of  the  BuperviBors,  who  found 
it  necessary,  in  making  the  repairs,  to  change  the  route  of  the  road 
for  some  distance ;  and  it  was  on  this  changed  portion  of  the  road 
that  plaintiffs'  services  were  performed.  It  appeared  at  the  trial 
that  there  was  no  authority  for  the  alteration,  but  there  was  no 
evidence  of  plaintiffs'  knowledge  of  the  supervisors'  want  of 
authority.    The  pliintifb  requested  the  court  to  charge: 

^'  That  if  the  jury  believe,  firom  the  evidence,  that  there  was  a 
public  necessity  for  the  change  of  the  Troop's  Creek  road,  in  the 
township  of  Deerfield,  for  the  distance  of  thirty-five  rods,  of  forty 
feet  in  width  on  an  average,  and  that  the  interests  of  said  township 
were  better  subserved  by  such  change  than  by  an  attempt  to  repair 
the  road  on  the  old  site,  such  change  having  been  made  with  the 
ftall  consent  of  the  owners  of  the  land  over  which  the  road  passes 
the  defendant  is  liable  for  the  value  of  the  work  and  labor  done  V) 
effect  such  change,  and  the  plaintiffs  are  entitled  to  recover." 

The  court  reflised  this  point  and  charged :  *  *  *" 

^'  The  action  of  the  supervisors,  therefore,  in  changing  this  road, 
was  without  authority  of  law  and  void ;  and  no  recovery  can  br 
had  against  the  township  of  Deerfield  for  the  value  of  the  work 
done  by  Cook  ft  Wakeley  under  their  contract,  nor  any  pan 
thereof;  nor  for  the  price  stipulated  to  be  paid  them  in  the  con 
tract,  or  any  part  thereof.  Under  all  the  facts  given  in  evidence 
ilie  jury  are  instructed  to  return  a  verdict  for  defendant" 

Verdict  for  defendant ;  the  plaintiffs  appealed. 
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M.  F.  Ettiott,8.F.  Wilson  and  W.  H.Smith,toT^hmiifbuk error 

H.  Sherwood  and  J.  B.  Iftles,  for  defendant  in  error,  cited  Holden 
T.  CoUy  1  Barr,  303 ;  McMurtrie  y.  Stewart,  9  Harris,  822 ;  Clark  t. 
ComffumweaUhj  9  Casey,  112 ;  Famise  ▼.  Fumiee,  5  id.  15 ;  Colder 
T.  Chapman,  8  Barr,  622. 

'  Aqkew,  J.  The  point  on  which  the  plaintiff  asked  the  court 
^low  to  charge  the  jury  introduced  unnecessarily  a  question  as  to 
the  right  of  the  supervisors  to  change  the  route  of  the  road  on 
which  the  work  was  done,  and  was,  on  this  account,  followed  by  an 
adverse  answer.  There  can  be  no  doubt  of  the  entire  want  of 
-authority  in  the  supervisors  of  a  township  to  change  the  route  of  a 
public  road,  vrithout  the  sanction  of  the  court  of  quarter  sessions 
given  in  a  proper  proceeding  to  effect  the  change.  Holden  ▼•  CoU^ 
1  Barr,  303 ;  Caider  v.  Chapman,  8  id.  522 ;  McMurtrie  v.  Stewart, 
16  Harris,  822 ;  Clark  v.  Commonwealth,  9  Casey,  112. 
i  But  the  judge  concluded  his  chaige  by  instructing  the  jury  that, 
V)n  all  the  facts  in  evidence,  they  should  return  a  verdict  for  the 
defendant  It  does  not  appear,  however,  in  the  evidence,  that  the 
plaintiffs  were  informed  that  the  change  in  that  part  of  the  road 
wba  made  without  authority.  For  aught  thalAippears  in  the  evi- 
dence, it  is  fair  to  presume  that  the  plaintifb,  as  contractors  for  the 
repair  of  the  road,  acted  under  the  belief  that  this  part  of  the  route 
was  changed  in  conformity  to  law.  This  being  so,  the  loss  should 
-foil  on  the  township  in  the  first  instance,  and  not  on  the  contract- 
ors, the  township  having  a  remedy  over  against  the  supervisors  t6 
charge  them  in  their  settlement  before  the  auditors  with  the  illegail 
erpenditure.  The  reasons  for  this  are  obvious.  The  supervisors 
have  a  general  authority  to  repair  the  public  roads  of  the  township 
and  to  bind  the  township  for  the  ex])ense.  Their  power  to  bind  it 
is  like  that  of  a  general  agent,  whose  principal  must  suffer  the  loss 
if  the  agent  exceeds  his  power  in  a  particular  apparently  vrithin 
hlc  authority.  Being  the  authorized  agents  of  the  township  in  the 
general  repair  of  public  roads,  it  is  manifest  that  those  who  are 
empbyed  to  work  on  the  roads  are  not  bound  to  make  inquiry 
^leforehand  as  to  the  rightful  creation  of  the  road  on  which  the 
supervisor  directs  them  to  work.  It  would  be  intolerable  injustice 
if  those  who  take  contracts  from  public  officers,  having  competent 
authority  to  make  them,  should  be  compelled  to  lose  the  labor  and 
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money  expended  by  them^  if  it  should  torn  out  that  the  officer  had 
mifidirecied  them  where  to  perform  the  contract 

It  was  on  this  principle  of  general  authofity  on  the  part  of 
county  commissioners  to  represent  the  county^  that  it  was  held,  in 
Dauph%7¥  CouiUy  v.  Bridenhart,  4  Harris,  458,  that  the  county  was 
bound  for  the  rent  of  a  house  leased  by  the  commissioners  for  the 
use  of  the  sheriff;  though  there  was  no  authority  to  furnish  him 
with  a  dwelling.  The  commissioners  therein  exceeded  their  powers, 
but  having  a  general  power  to  act  in  behalf  of  the  county,  the 
owner  of  the  house  was  not  bound  to  inquire  into  their  authority 
in  the  particular  instance.  It  is  often  impossible  for  individuals  to 
know,  or  to  be  able  to  determine,  whether  the  particular  matter  lies 
within  the  scope  of  a  general' agent's  power.  There  are  cases  where 
the  county  is  sometimes  bound,  even  where  the  agetit  has  no 
general  authority.  Such  are  the  following:  Cammissumers  v.  Hattt 
7  Watts,  290,  where  the  county  was  held  liable  for  the  expense  of  a 
jury  kept  together  in  a  citpital  case;  Allegany  County  y.  Watts^Z 
Barr,  462,  where  the  county  had  to  pAy  the  fees  of  a  physician  fcr 
making  a  post-mortem  examination  at  the  instance  of  the  coronei ; 
McCalmont  v.  Allegany  County f  5  Casey,  417,  where  the  county  waj 
held  liable  to  pay  the  expenses  of  an  office  to  keep  the  records,  etc, 
of  the  supreme  court  There  being  in  this  case  no  evidence  thai 
Oock  &  Wakeley,  the  contractors,  made  themselves  a  party  to  th(e 
illegal  act  of  the  supervisors,  or  were  notified  to  desist  on  that 
account,  the  court  erred  in  directing  a  peremptory  verdict  against 
the  phuntifBL 

Judgment  revereedf  and  a  venire  facioi  de  novo  awarded.  ' 
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Bridence — telegram. 

B.  WM  indvoed,  bj  meaiiB  of  a  foiged  telegram  pnrpoiiliig  to  eomo  from  flL, 
to  bay  stock  of  J.,  and  gave  in  part  payment  therefor  his  promlflaoiy  note. 
In  an  action  by  J.  on  the  note,  the  copy-telegram  recelTed  by  R.  and  tho 
record  of  the  receipt  of  the  telegram  at  the  office  were  offered  in  eyidenoe ; 
bat  they  were  rejected.  The  original  telegram  coold  not  be  foond.  ffeld^ 
that  this  was  error,  on  the  ground  that  the  evidence  ofibred  was  important 
as  a  link  in  a  chain  of  oYidence  tending  to  show  the  priTlty  of  J.  with  tho 
sending  of  the  telegram. 

AcnoK  bj  A.  Beeves  Jaokson  against  William  S.  Bees,  com- 
menced January  3, 1868,  on  a  promissory  note.  The  consideration 
of  the  note  was  a  certain  number  of  shares  of  the  stock  of  the 
Pennsylvania  Imperial  Oil  Company,  which  defendant  had  been  in* 
dnced  to  buy  of  plaintiff  on  the  24th  of  July,  1865,  by  means  of  a 
forged  telegram  purporting  to  come  from  Stroud  of  Philadelphia* 
The  parties  to  this  action  were  residents  of  Stroudsburg.  At  the 
trial  the  note  was  introduced  in  evidence,  having  on  it  seven  stamps, 
all  of  which  were  canceled  by  defendant's  initials,  <<  W.  S.  B. ;  '^  but 
the  initials  on  three  of  the  stamps  could  not  be  proved  distinctly  to 
be  the  defendant's  handwriting.  The  defendant  therefore  objected 
to  the  admission  of  the  note ;  but  it  was  admitted  and  exceptionr 
were  sealed.    The  telegram  which  misled  plaintiff  was  as  follows: 

"  Jnly  34, 186S.  BoeeiTed  8M  p.  x. 

"  By  Telegraph  from  Philadelphia. 
"To  Wm.  8.  Bees,  Strondsbnrg. 
"No.  1. 

"  The  Penn'a  Imperial  have  made  a  big  strike.  Bn j  all  the  stock  joa  oan 
onder  ten  (10)  dollars. 

"  Wm.  D.  Stroud." 

The  original  telegram  could  not  be  found ;  but  plaintiff  offered 
the  copy  in  his  possession  and  the  record  of  the  receipt  of  the  tel^rram 
at  the  telegraph  office.  The  offer  was  rejected  and  exceptions  were 
sealed.    Evidence  was  also  introduced  to  prove  that  the  dispatch 
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was  originated  and  sent  by  Boys,  in  the  name  of  Stroud,  and  with  the 
pririty  of  Jackson.  Much  ottier  evidence  was  admitted  which  is  re- 
ferred to  in  the  opinion,  but  which  is  immaterial  to  a  correct  under- 
standing of  the  case.    Verdict  for  plaintiff;  and  defendant  appealed. 

W.  Davis  and  ff.  Greeny  for  plaintiff  in  error,  cited  act  of  congress, 
July  13, 1866;  Tripp  v,  Bishopy  6  P.  F.  Smith,  424;  McOavern  v. 
Hoesbacky  3  id.  176 ;  Waich  v.  CarweUy  Leg.  Int,  April  24, 1868,  p. 
33 ;  Wigham  y.  Pichetty  Am.  li.  Reg.,  November  1869,  p.  701 ;  Car- 
rigues  ▼.  HarriSy  5  Har.  350 ;  Repsher  v.  Wattsouy  id.  368 ;  TliomoB 
V.  ThfmiaSy  9  id.  317 ;  Mclldowney  v.  WittiamSy  4  Casey,  492;  Kaine 
T.  WeigUf/y  10  Har.  183;  BaUimare  d  Ohio  Railroad  y.  Hogsy  10 
Casey,  214 ;  Myers  v.  Harty  10  Watts,  104 ;  Stauffer  v.  Youngy  3 
Wright,  459 ;  Huntxinger  v.  Harpery  8  id.  204 ;  Leakers  t.  TempUy 
5  id.  242 ;  Dark  ▼.  HankSy  cited  Ghitty  on  Bills,  265 ;  MapUs  y. 
Browuy  12  Wright,  458. 

S,  Holmssy  c7r.,  and  E.  J.  FoXy  for  defendants  in  error,  cited  Stouffer 
V.  LatshaWy  2  Watts,  167;  Malson  v.  Fryy  1  id.  435;  Bradley  v. 
Oroshy  8  Barr,  49 ;  Moore  v.  Mittery  id.  285 ;  Gilchrist  v.  RogerSy  6 
W.  &  S.  488;  Stine  v.  Sherky  1  id.  201;  Irwin  v.  Shorn  aksTy  8  id. 
76 ;  Benford  v.  Sannery  4  Wright,  10. 

Agnbw,  J.  In  ruling  out  the  telegram  of  the  24th  of  July, 
1865,  to  tke  defendant,  the  court  severed  the  only  link  between  the 
note  in  suit  and  the  fraud  that  begat  it.  It  is  on  this  ruling  only 
that  the  refusal  of  the  offer  of  the  transfer  of  the  stock  as  the  con- 
sideration of  the  note  can  be  supported.  Indeed,  there  was  already 
ample  evidence  in  the  case  of  this  as  the  consideration,  consisting 
of  the  admissions  of  Jackson  of  the  sale  of  the  stock  on  the  24th 
of  July,  the  number  of  shares,  and  price  of  (5.50  per  share,  the 
clerk  writing  the  sale  of  five  hundred  shares,  the  note  for  $2,250, 
and  the  transfer  indorsed  on  the  certificate,  all  dated  on  the  same 
24th  day  of  July.  Nor  can  there  be  any  doubt  that  the  forged  and 
fraudulent  telegram  induced  Bees  to  buy  the  stock.  There  is  ample 
evidence  of  this  in  the  testimony  of  James  H.  Stroud  and  Betijamin 
8.  Jacoby.  The  only  question,  therefore,  is,  wnether  Jackson  was 
privy  to  the  sending  of  the  telegram  to  Bees.  There  w^as  sntficient 
evidence  of  this  fact  to  be  submitted  to  the  jary.  It  was  not  a 
mere  spark  dying  out  in  the  moment  of  its  birth,  but  a  stream  of 
Vol.  IIL—  77 
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light  thrown  directly  upon  the  plaintiff,  the  strength  and  clearness 
of  which  the  jury  alone  could  determine.  Men  have  been  con- 
victed and  punidied  on  circumstances  not  more  strong.  Let  us 
examine  the  evidence  with  a  view  to  see  whether  it  had  sufficient 
strength  to  carry  it  to  the  jury.  That  the  telegram  was  false  and 
fraudulent  is  clear.  That  it  came  from  one  Boys,  a  broker  in 
Philadelphia,  is  evident  These  being  clear  facts,  the  inquiry  arises 
and  must  be  answered  satisfactorily,  how  did  it  happen  Boys  should 
address  Sees  in  Dr.  Stroud's  name  just  at  the  moment  when  Jack- 
son was  anxious  to  sell  imperial  oil  stock,  and  to  invest  in  mining 
stock  ?  Why  did  Boys  think  of  Bees  at  all  ?  How  did  he  iaiow 
that  Bees  would  buy  stock,  and  how  did  he  know  that  he  wanted 
imperial  oil  stock?  Boys  lived  in  Philadelphia  and  Bees  in 
Stroudsbui^,  a  hundred  miles  or  so  apart  And  if,  by  any  possi- 
bility, we  might  suppose  Boys  knew  these  things,  by  some  act  of 
divination  or  spiritualistic  insight,  how  did  he  know  or  think  of 
Dr.  Stroud  as  a  fit  person  to  influence  Bees?  And  what  motive 
had  Boys  to  act  at  all?  It  seems  to  be  impossible  to  answer  these 
questions  except  on  one  supposition,  viz.,  that  some  one  made  the 
suggestion  to  Boys.  A  jury  would  be  justified  in  this  conclusion, 
and  then  the  inquiry  would  be,  who  made  the  suggestion  ?  The 
first  and  most  natural  conclusion  on  the  evidence  would  be,  that  it 
came  from  some  one  in  Stroudsburg,  who  had  an  interest  in  the  re- 
sult XTp  to  this  point  a  jury  would  scarcely  hesitate,  and  then  the 
question  is,  does  the  evidence  point  to  the  plaintiff?  Who  had  a 
motive  to  act  on  Bees  ?  Jackson  was  the  owner  of  imperial  oil 
stock,  and  desired  to  sell  it  This  is  the  kind  of  stock  mentioned 
in  the  telegram.  Who  was  likely  to  think  of  Bees  as  a  purchaser 
of  this  stock  ?  Jackson  had  inquired  for  a  purchaser,  and  was  told 
Bees  would  probably  buy  it  Who  was  operating  on  Bees  to  buy 
before  the  telegram  came?  Jackson  sent  word  to  Bees  that  his 
imperial  stock  was  for  sale.  But  Bees  failed  to  come  at  this  calL 
Some  days  intervened —  this  is  evident — for  Dreher  delivered  Jack- 
son's message  on  the  Saturday  previous  to  the  24th  of  July ;  and  it 
was  on  the  Tuesday  or  Wednesday  preceding  Jackson  spoke  to 
Dreher.  Failing  to  respond  to  the  message,  how  was  Bees  to  l«e 
influenced  to  buy  ?  A  big  strike  of  oil  and  a  telegram  were  natural 
means.  Who  thought  of  Dr.  Stroud?  In  the  conversations  be- 
tween Jackson  and  Dreher,  the  latter  had  told  Jackson  that,  in 
Inying  Bortree^s  stock,  he  thought  Bees  was  acting  on  information 
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from  Dr.  Stroad.  Who  is  Stroad  ?  The  oousin  and  friend  of  Bees 
and  a  oonsin  of  Jackson's  wife.  Who  then  was  so  likely,  to  be 
thought  of  as  Stroud^  or  one  so  fit  for  the  purpose?  But  a  fit  in- 
strument to  operate  in  Philadelphia  must  be  found.  That  Bojs 
was  the  man  is  indisputable,  for  he  did  it  This  is  followed  by  the 
proof  that  Boys  and  Jackson  were  acquaintances  and  associates, 
and  that  Jackson  yisited  Boys'  office  in  Philadelphia  several  times 
m  the  summer  of  1865 ;  and»  if  the  witnesses  are  believed,  their  as- 
sociation was  of  the  firee  and  easy  kind.  So  far,  the  evidence  affords 
considerable  probability  to  the  belief  that  Jackson  made  the  sug- 
gestion to  Boys  to  send  the  telegram  to  Bees.  But  in  cases  of 
circumstantial  evidence  there  is  generally  one  fact  which  forms  the 
dinch,  and  gives  a  decisive  effect  to  the  whole  chain.  That  fact 
seems  to  be  so  here.  The  telegram  arrived  at  the  depot,  about  a 
mile  away,  at  3.30  p.  m.  It  was  given  by  the  operator  to  Troch 
to  be  handed  to  Bees.  Troch  did  not  deliver  it  till  about  8  o'clock, 
at  dark.  In  a  few  minutes  Bees  started  off  directly  to  Jackson's 
office,  found  him  and  Jacoby  there,  and  the  stock  was  purchased 
the  same  evening.  But  Jacoby,  the  same  person,  and  therefore 
there  is  no  room  for  a  mistake  of  time,  testifies  that,  in  the  after- 
noon of  the  same  day,  Jackson  told  him  that  Bees  was  coming  to 
Lis  office  that  night,  and  he  would  speak  to  Bees  about  the  purchase 
of  Jacoby's  stock,  of  which  they  were  then  talking.  How  did 
Jackson  Know  that  Bees  would  be  at  his  office  that  night  ?  It  was 
a  week  or  more  before  that  he  had  sent  the  word  by  Dreher  to  Bees. 
There  is  no  evidence  of  any  previous  arrangement,  or  conversation 
about  the  stock.  It  was  evidently  the  telegram  of  the  big  strike  of 
the  imperial  which  set  Bees  in  motion,  and  this  was  not  till  dark. 
How  then  did  Jackson  know  in  the  afternoon  that  Bees  was  to 
come  to  his  office,  unless  attributable  to  the  presumed  effect  the 
telegram  would  have  on  Bees  ?  If  this  be  so,  and  the  jury  and  not 
the  oourt  must  determine  the  fact,  it  is  evident  that  Jackson  has 
furnished  evidence  of  his  own  knowledge  that  such  a  telegram 
would  be  sent  to  Bees.  Admitting  then  that  fraud  is  not  to  be 
presumed  or  to  be  found  on  vague  or  slight  conjecture,  and  that  the 
doctrine  is  exploded,  as  we  have  said  several  times,  of  the  sufficiency 
of  a  mere  spark  or  scintilla  of  evidence  to  go  to  the  jury,  yet  we 
have  here  a  chain  of  circumstances  strong  enough  to  bear  the 
weight  of  the  case  into  the  jury  box,  and  lodge  it  there  for  their 
decision.    How  far  it  is  full  proof  of  the  plaintiff's  complicity  it 
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will  be  for  the  jury  to  say.  This  carries  with  it  all  the  other  as- 
gignmeats  of  error  except  that  as  to  the  stamps.  As  to  it,  we  think 
there  is  no  error  in  receiving  the  note  in  evidence.  The  signature 
to  the  note  was  the  defendant's;  and  the  initials  on  the  larger 
stamps  were  his;  and  the  note  was  stamped  to  the  requisite  amount 
This  was  clearly  jmma  fade  evidence  to  carry  the  note  to  the  jury* 
The  prima  fade  presumption  arising  from  the  execution  of  the 
note,  the  full  amount  of  stamps  affixed,  their  actual  canceUation^ 
and  the  initials  of  the  defendant  on  a  part  of  the  stamps,  would 
prevent  the  court  from  taking  from  the  jury  the  fact  of  an  author-^ 
cancellation  of  the  smaller  stamps. 

Judgment  revereed,  and  venire  facias  de  nova  awarded. 


Haak,  appellant,  y.  Lutdbrmav. 

(S4Feiiii.8t.4mj 
OmMHeneH  mOe-^rigkU  ef  erediian  ef  vmmIm. 


H.  sold  and  deliTered  a  houae  car  to  P.,  under  a  bill  of  sale  proTfdIng  thfjt 
^  said  H.  reserves  the  right  from  said  car  until  f ull j  paid,  but  said  P.  shall 
have  the  ase  of  said  car  from  date ;  should  said  P.  fail  to  oomplj  with  this 
agreement,  said  H.  shall  have  the  right  to  take  said  car  from  said  P.  as  his 
piopertj."  HMt  that  it  was  a  conditional  sal^»  and  that  the  ear  might  be 
taken  under  execution  by  P.'s  judgment  creditors. 

Feioned  issue  under  the  sheriflT's  interpleader  act,  John  Ilaak, 
daimant  and  plaintiff,  Linderman  and  Skeer,  defendants,  to  deter- 
mine the  question,  whether  a  certain  house  car,  in  the  possession 
of  Palm,  could  be  levied  on  by  his  judgment  creditors.  The  car  was 
levied  upon  while  in  the  possession  of  Palm,  under  a  judgment  for 
$384.27,  obtained  against  Palm,  April  9, 1869,  by  defendants.  Ilaak 
also  claimed  the  car  by  virtue  of  the  following  agreement: 

"The  said  John  Haak»for  the  consideration  herdlnafter  mentions  t,  dcth 
covenant  and  hath  sold,  and  bj  these  presents  doth  agree  to  deliver  to :  ho  said 
B.  F.  Palm,  a  certain  house  car,  for  which  the  said  Franklin  Palm  agrees  to  pay 
the  sum  of  $000,  in  the  following  manner,  to  wit :"  (Then  follow  stipulations 
for  payment.)    "  The  said  John  Haak,  reserves  the  right  from  said  car  untl? 
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fully  paid,  bat  the  said  B.  F.  Palm  ahall  have  the  fM0  of  the  said  car  from  thia 
date ;  should  the  aaid  B,  F.  Palm  fail  to  comply  with  this  agreement,  the  said 
John  Haak  ahall  have  a  right  to  take  the  said  car  from  the  said  B.  F.  Palm 
as  his  property,  and  the  said  B.  F.  Palm  will  forfeit  the  amount  paid  on 
•aid  agreement." 

It  appeared  that  $160  had  been  paid  by  Palm  on  aooount  of  the  oar. 

On  the  trial  the  oonrt  charged  the  jury:  ^  Yon  are  instmoted 
that  the  agreement  between  the  plaintiff  and  B.  F.  Palm  is  a  con- 
ditional sale,  and  a  frand  npon  the  creditors  of  defendant  on  the 
execution ;  it  is  therefore  your  duty  to  render  a  verdict  in  tskYor  of 
the  defendants.'' 

The  verdict  was  for  defendants,  and  plaintiff  appealed. 

B.  ffolben  and  K  Harv&y,  for  plaintiff  in  error^  cited  Clarky.Jaek, 
7  Watts,  375;  Myers  y.  Harvey,  2  Penn.  481;  Rase  v.  Story,  1 
Barr,  195;  Sargent  v.  Oiles,  8  N.  H.  325 ;  ffendereon  y.  Lauek,  9 
Harris,  859 ;  Chamberlain  v.  Smithy  8  Wright,  433 ;  Clemens  v.  Dopis, 
7  Barr,  264 ;  Raws  r.  Sharp,  1  P.  F.  Smith,  30. 

B^  E.  Wright,  for  defendants  in  error,  cited  Jenkins  v.  Bichelber' 
ger,  4  Watts,  121 ;  Martin  v.  Mathiot,  14  S.  &  B.  214;  CIowy.  Waods% 
5  id.  277 ;  Rose  v.  Story,  supra  ;  Waldron  v.  Haupt,  2  P.  F.  Smith, 
40S ;  Welsh  y.  Rett,  8  Gasey,  12 ;  ReekerY.  Smith,  9  P.  F.  Smith,  469- 

Thompsov,  OL  J.  The  material  inquiry  in  fliis  case  is,  whether 
Palm  received  the  car  in  question  firom  the  plaintiff,  under  a  con- 
tract of  bailment,  or  on  the  foot  of  a  purchase.  If  the  former, 
plaintiff  would  be  entitled  to  his  property  in  whatsoever  hands  it 
might  be  found  claiming  against  the  bailment  If  the  latter,  the 
creditors  of  the  vendee  could  levy  on  it  and  sell  it  as  the  property 
of  the  vendee,  whether  it  was  paid  for  or  not,  and  whether  the 
contract  for  the  sale  stipulated  for  the  title  remaining  in  the  vendor 
until  paid  for  or  otherwise.  No  valid  lien  for  purchase  money 
where  the  property  is  delivered  on  a  contract  of  sale  is  worth  any 
thing.  14  S.  &  R  214, 1  Barr.  190;  8  Wright,  431;  IP.  F.  Smith, 
28;  2  id.  408.  Any  number  of  cases  to  the  same  effect  might  be 
added  to  the  list 

The  contract  between  the  plaintiff  Haak  and  Palm  is  in  writing, 
tfnd  so  plain  as  to  be  unsusceptible  of  any  misunderstanding.  In 
the  outset  it  says,  ''that  John  Haak,  for  the  consideration  hereafter 
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mentioned,  doth  ooyenant,  and  hath  sold,  and  by  these  preeenia 
doih  agree  to  deliyer,  to  the  said  B.  F.  Pahn,  a  certain  honae  car^ 
for  which  the  said  Franklin  Pahn  agrees  to  pay  the  sum  of  $600  in 
the  following  manner."  Then  follows  the  stipulation  for  the  pay* 
ments  to  be  made  at  several  times  during  a  year,  within  which  the 
whole  was  to  be  paid  ^with  legal  interest  on  $300  until  paid."  It 
would  surpass  the  keenest  astuteness  to  make  out  of  this  any  thing 
but  an  actual  sale,  and  it  was  accompanied  with  an  actual  deliTery 
of  the  car.  But  then  follows  the  clause  in  the  same  agreement  that 
^  the  said  John  Haak  reserves  the  right  fix>m  said  car  until  fiilly 
paid,  but  the  said  Palm  shall  have  the  use  of  said  car  firom  this  date; 
and  should  the  said  B.  F.  Palm  iSul  to  comply  with  this  agreement^ 
the  said  John  Haak  shall  have  a  right  to  take  the  said  car  fix>m  said 
Palm,  as  his  property,  and  the  said  Palm  will  forfeit  the  amount 
paid  on  said  agreement" 

No  doubt  this  might  be  a  valid  lien  or  arrangement  as  between 
the  parties^  and  it  is  likely  the  parties  had  nothing  else  in  view. 
But  the  policy  of  the  law  against  secret  liens  renders  it  utterly 
worthless  as  against  creditqfs,  and  this  the  cases  cited  abundantly 
show.  This  last  clause  was  in  no  sense  a  bailment,  but  a  remedy  to 
enforce  performance  on  part  of  the  vendee,  and  on  fiulure  of  which 
to  provide  satisfaction  to  the  vendor.  Not  one  of  the  cases  cited  by 
the  plaintiff  sustains  this  as  a  baQment  The  farthest  they  go  is, 
where  the  contract  is  a  clear  bailment  with  a  superadded  condition, 
that  at  the  end  of  it,  or  during  its  continuance,  the  bailee  should 
have  the  option  to  purchase.  Such  was  the  case  of  Chamberlain  v. 
Smithy  8  Wright,  431,  supra.  The  possession  was  in  that  case 
parted  with  only  on  the  footing  of  a  bailment  Before  the  option 
was  exercised,  the  bailee  there  parted  with  the  property  by  sale,  and 
it  was  sold  on  execution  against  his  vendee.  The  bailee  gave  notice 
of  title  and  sued  the  parties  and  sheriff  seizing  the  same,  and  recov- 
ered. That  accords  with  the  principle  stated  in  the  outset  of  this 
opinion,  and  is  supported  by  all  the  authorities.  The  other  cases 
dted  by  the  plaintiff  in  error  stand  on  the  same  footing.  The 
delivery  of  the  property  was  on  a  contract  of  bailment,  with  a  stipu- 
lation to  purchase.  Here  the  delivery  was  on  a  contract  of  sale^ 
with  a  reservation  of  a  right  of  reclamation  if  not  paid  for.  This 
right  could  be  exercised  only  on  the  grounds  of  a  lien  existing  in 
favor  of  the  vendor,  which  was  void  as  against  creditors.  Thesb 
news  are  very  dearly  brought  out  in  the  case  last  above  cited,  and 
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in  Sowe  v.  Sharp,  1  P.  F.  Smith,  26 ;  and  Waldron  y.  Haupty  2  id* 
408.  The  argument  of  the  learned  oonnsel  for  the  defendants  in 
error  is  a  rerj  dear  demonstration  of  the  accuracy  of  the  charge  of 
the  learned  judge  to  the  jury,  which  consisted  in  a  mere  direction  to 
find  for  the  defendant,  having  first  stated  that  the  transaction,  as 
shown,  was  a  conditional  sale  and  a  fraud  upon  creditors. 

Th0r$  was  no  error  committed  in  the  charge  or  in  the  assignment 
of  error  on  the  bUl  of  exceptions,  and  the  judgment  is  affirmed. 


Hammrt,  appellant,  y.  Philadiblphia. 

« 

(«Pwui.8t.Ul) 
CknuOiuthmUlaw — loealai$0i$mefU$  farimpravementofsereeL 

An  act  of  the  aasembly  aathoriiing  a  street  already  laid  oat  and  in  good  eon- 
ditlon,  to  be  taken  and  improved  for  a  public  drive  or  earriage-waj,  and 
providing  that  the  expense  of  the  improvementa  be  asseaeed  upon  the 
propertj  located  on  the  street  is  onoonstitational,  as  imposing  local  sBseea 
ments  for  improvements,  which  are  for  the  general  pabiic  benefit.  (RxAil 
and  Williams  dJuentienU.) 

SciBE  FACIAS  SUB  municipal  claim  by  the  city  of  Philadelphia,  to 
the  use  of  Jenkins  and  Taylor,  against  Hammett.  The  writ  was 
issued  July  18, 1868,  and  was  founded  on  a  claim  filed  March  26; 
1868,  against  defendant,  who  was  the  owner  of  a  lot  on  Broad  street 
in  Philadelphia,  for  the  payment  of  14,029.04  defendant's  proportion 
of  an  assessment  for  improvements  of  said  Broad  street  At  the 
time  the  improvements  were  begun  by  Jenkins  and  Taylor,  the  con- 
tractors, the  street  was  paved  with  cobble  stones  in  the  style  univer- 
sally in  use  in  the  city,  and  the  expense  thereof  had  been  originally 
borne  by  the  adjoining  lot  owners.  By  an  act  of  the  assembly  of 
1866,  the  city  had  been  authorized  to  take  the  said  Broad  street  as 
a  public  drive  or  carriage-way  and  improve  it,  in  a  manner  to  be 
determined  by  the  city  councils,  at  the  expense  of  the  owners  of  the 
lots  abutting  on  the  street.  The  improvements  were  made,  and 
Hammett,  one  of  the  residents  and  owners  of  property  on  the  streely 
reftiscd  to  pay  his  assessment  on  the  ground  that  the  act  of  assem 
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bly  authorizing  the  improyements  was  imconstitutioiial  in  imposing 
local  assessments  for  improvements,  expressed  to  be  for  the  general^ 
public  benefit  The  act  of  assembly  was  passed  March  23,  1866, 
and  is  ae  follows : 

**  That  the  citj  of  Philadelphia  be  authoziaed  and  empowefed  and  xequized 
to  oocapy  Broad  street,  in  the  city  of  Philadelphia,  for  its  entire  lens^th,  as  the 
aame  is  now  opened  or  maj  hereafter  be  opened,  and  from  cnrb  to  eorb 
thereof,  except  as  hereinafter  proyided,  for  the  naes  and  porpoaee  of  a  pabUe 
drive,  carriage  way,  street  or  avenne,  and  to  improYe  the  said  street,  or  por- 
tions thereof,  from  time  to  time,  and  in  whole  or  in  part,  with  such  mode  of 
pavement,  paving,  macadamizing,  graveling  or  other  roadway,  as  may,  in  the 
judgment  of  the  select  and  common  councils  of  said  city,  be  best  adapted  to 
and  for  the  uses  and  purposes  aforesaid ;  and  for  that  purpose  the  said  coun- 
cils shall  have,  and  are  hereby  authorised  to  enact,  such  ordinances  or  resolu. 
tions,  with  such  conditions  or  stipulations  as  may  require  the  coat  of  said 
improvements  to  be  paid  for  by  the  owners  of  property  abutting  upon  said 
street :  Provided,  that  so  much  of  Broad  street,  as  lies  between  Willow  and 
Prime  streets,  shall  not  be  subject  to  the  operation  of  this  act  for  Ihe  period 
of  three  years  from  the  passage  hereof .** 

On  the  24th  of  October,  1868,  judgment  was  entered  for  the  plain- 
tiflT,  and  damages  were  assessed  at  $4,463.14.  The  defendant  ap- 
lealed. 

0.  OuSlou  and  Parhr,  for  plaintiff  in  error,  dted  Sharpless  v. 
Philadelphia^  9  Harris,  168 ;  Parker  y.  OomtnonweaUh,  6  Barr.  507 ; 
MoU  T.  Penna.  Railroad  Oo^  6  Oasey,  1;  OauUPe  Appealj  9  Oasey^ 
100 

W.  McMiehael  and  D*  W.  SeUers,  for  defendant  in  error.  McMtM^ 
iers  y.  CfommonweaUh,  8  Watts,  292;  Hancock  Street,  6  Harris,  26; 
CommmweaUh  y.  yfoode,  8  Wright,  118. 

Shabswoob,  J.  It  may  be  considered  as  a  point  fully  settled  and 
at  rest  in  this  State,  that  the  legislature  ha^e  the  oonstitutional 
right  to  confer  upon  municipal  corporations  the  power  of  assessing 
the  cost  of  local  improvements  upon  the  properties  benefited.  It 
is  a  species  of  taxation ;  not  the  taking  of  private  property  by  virtue 
of  eminent  domain.  It  was  decided  in  McMasters  v.  Commonwealth^ 
8  Watts,  292,  that  in  the  opening  of  streets  in  a  town  or  city,  the 
damage  occasioned  to  some  of  the  lots  might  be  apportioned  and 
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upon  others  in  the  neighborhood  improyed  in  yalne  thereb j« 
It  is  there  assumed,  as  a  well-settled  principle,  employing  the  words 
of  Ohanoellor  Walwobth  in  Livingston  y.  New  Tork^  8  Wend.  85, 
that  when  any  particular  county,  district  or  neighborhood  is  exclu* 
siyely  benefited  by  a  public  improyement,  the  inhabitants  of  that 
district  may  be  taxed  for  the  whole  expenee  of  the  improyement  and 
ip  proportion  to  the  supposed  benefit  receiyed  by  each.  The  con- 
4dusion  seemed  logically  to  follow ;  for,  if  i  counly,  district  or  town 
can  be  assessed  for  a  public  improyement  on  the  ground  that  they 
■are  particularly  benefited,  there  can  be  no  constitutional  reason  to 
exempt  an  indiyidual  from  assessment  on  the  same  principle.  It 
becomes  a  mere  question  of  expediency,  of  which  the  legislature  are 
the  competent  and  exdusiye  judges,  and  not  of  right  The  doctrine 
is  again  asserted  in  FetUon^s  Petition^  7  Barr.  173 ;  and  in  the  sub- 
jequent  case  of  The  extension  of  Hancock  etreety  6  Harris,  26,  the 
-constitutionality  of  such  an  exercise  of  the  taxing  power  was  de- 
clared to  be  no  longer  an  open  question. 

On  the  same  principle  the  yalidity  of  municipal  claims  assessing 
•on  the  lots  fronting  upon  streets  their  due  share  of  the  cost  of 
grading,  curbing,  paying,  building  sewers  and  culyerts,  and  laying 
water-pipes,  in  proportion  to  their  respectiye  fironts,  has  been  repeat- 
>edly  recognized,  and  the  liens  for  such  assessments  enforced.  Pen- 
nock  y.  Hoover^  5  Bawle,  291 ;  The  Northern  Liberties  y.  St.  John's 
<!hurchy  1  Harris,  104;  The  Oity  y.  Wistar,  11  Casey,  427;  The 
OommonweaUh  y.  Woods,  8  Wright,  118 ;  Magee  y.  The  Common- 
weaUh,  10  id.  358;  Wray  y.  The  Mayor  ete^  of  Pittsburg,  id.  365. 

These  cases  all  taHl  strictly  within  the  rule  as  originally  enuncia- 
ted— local  taxation  for  local  purposes — or,  as  it  has  been  elsewhere 
•expressed,  taxation  on  the  benefits  conferred,  and  not  beyond  the 
•extent  of  those  benefits.  There  is,  indeed,  no  clause  in  the  consti- 
tution of  Pennsylvania  which  restricts  the  power  of  taxation  in  the 
legislature  as  is  to  be  found  in  the  constitutions  of  many  of  our 
sister  States.  Yet  it  must  be  confessed  that  there  are  necessary  lim- 
its to  it  in  the  yery  nature  of  the  subject  It  is  yery  clear  that  the 
taxing  power  cannot  be  used  in  yiolation  of  proyisions  in  the  Bill  of 
Bights,  eyery  thing  in  which  is  ^'  excepted  out  of  the  general  powers 
of  goyemment,  and  shall  foreyer  remain  inyiolate.''  There  is  no 
case  to  be  found  in  this  State, — ^nor,  as  I  belieye,  after  a  yery  thorough 
research,  in  any  other — with  limitations  in  the  constitution  or  witn- 
oat  them — ^in  which  it  has  been  held  that  the  legislature,  by  yirtne 
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merely  of  its  general  powers,  can  levy,  or  authorize  a  municipality 
to  levy,  a  local  tax  for  general  purposes.  I  shall  have  a  word  to  say 
presently  of  two  or  three  of  our  cases  which  are  supposed  to  coun- 
tenance such  an  idea.  It  may  be  shown  logically,  and  that  withoat 
difficulty,  that  such  a  doctrine  lands  us  in  this  absurd  proposition : 
That  the  whole  expenses  of  government,  general  and  local,  may  be 
laid  upon  the  shoulders  of  one  man,  if  one  could  be  found  able  to 
bear  such  a  burden.  A  conclusion  so  monstrous  shows  that  the 
premises  must  be  wrong.  Such  a  measure  would  not  be  taxation, 
but  confiscation.  That  can  only  be  the  consequence  of  attainder 
for  crime,  and  not  even  then  to  its  fiill  extent,  for  there  can  be  no 
forfeiture  of  estate  to  the  commonwealth  except  during  the  life  of 
the  offender.  It  is  well  remarked  by  Chief  Justice  Bobebtson,  of 
Kentucky,  under  a  constitution  without  restraint  on  the  legislative 
power  of  taxation:  ''An  exact  equalization  of  the  burden  of  tax- 
ation is  unattainable  and  Utopian.  But,  still,  there  are  well-defined 
limits  within  whicn  the  practical  equality  of  the  constitution  may 
be  preserved,  and  which,  therefore,  should  be  deemed  impassable 
barriers  to  legislative  powers.  *  *  The  legislature  in  the  plenti- 
tude  of  its  taxing  power,  cannot  have  constitutional  authority  to 
exact  from  one  citizen,  or  even  one  county,  the  entire  revenue  of  the 
whole  commonwealth.  Such  an  exaction,  by  whatever  name  the 
legislature  might  choose  to  caU  it,  would  not  be  a  tax,  but  would 
undoubtedly  be  the  taking  of  private  property  for  public  use,  and 
which  coidd  not  be  done  constitutionally  without  the  consent  of  the 
owner  or  owners,  and  without  retribution  of  the  value  in  money." 
Lexington  v.  McQuillan*8  Heirs,  9  Dana,  513.  "  A  legislative  act," 
says  Chief  Justice  Beablet,  of  New  Jersey,  "  authorizing  the  build- 
ing of  a  public  bridge  and  directing  the  expenses  to  be  assessed  on 
A.,  B.  and  C,  such  persons  not  being  in  any  way  peculiarly  benefited 
by  such  structure,  would  not  be  an  act  of  taxation,  but  a  condem- 
nation of  so  much  of  the  money  of  the  person  designated  to  a  pub- 
lic use."  The  Tide-water  Company  v.  Carter,  3  C.  E.  Green,  518. 
•'The  whole  of  the  public  burden,"  says  Chief  Justice  Black, 
''cannot  be  thrown  on  a  single  individual  under  pretense  of  taxing 
him,  nor  can  one  county  be  taxed  to  pay  the  debts  of  another,  nor 
one  portion  of  the  State  to  pay  the  debts  of  the  whole  State.  These 
things  are  not  excepted  from  the  powers  of  the  legislature,  because 
they  did  not  pass  to  the  assembly  by  the  general  grant  of  legislative 
power.    A  prohibition  was  not  necessary.    An  act  of  assembly  com« 


JANUAEY  TEEM,  1870.  619 

Hammett  ▼.  PhiUdelphia 

manding  or  authorizing  them  to  he  done,  would  not  be  a  law,  but 
an  attempt  to  pronounce  judicial  sentence,  order  or  decree.  Sharp* 
less  y.  The  Mayor  of  Philadelphia,  9  Harris,  168.  It  is  said  that 
the  line  of  distinction  between  the  right  of  taxation  and  the  right 
of  eminent  domain  is  clear  and  well  defined.  Taxation  exacts 
money  or  services  from  indiyiduals,  as  and  for  their  respective  shares 
of  contribution  to  any  public  burden.  Private  property,  taken  for 
public  use  by  right  of  eminent  domain  is  taken,  not  as  the  owner's 
share  or  contribution  to  a  public  burden,  but  as  so  much  beyond 
his  share.  The  People  ex  reL  Gfriffin  t.  Brooklyn,  4  Gomst  419.  It 
has  been  said  by  Judge  Fisld,  of  GaUfomia,  now  on  the  bench  of 
the  supreme  court  of  the  United  States,  that  **  money  is  not  that 
species  of  property  which  the  sovereign  authority  can  authorize  to 
be  taken  in  the  exercise  of  its  right  of  eminent  domain.  That 
right  can  be  exercised  only  with  reference  to  other  property  than 
money,  for  the  property  taken  is  to  be  the  subject  of  compensation 
in  money  itself;  and  the  general  doctrine  of  the  authorities  of  the 
present  day  is,  that  the  compensation  must  be  made,  or  a  fund 
provided  for  it,  in  advance."  Burnett  v.  Sacramento,  12  Gal.  76. 
I  am  not  able,  and  do  not  feel  disposed,  to  enter  the  lists  upon  such 
a  question,  but  it  does  seem  to  me  that  there  may  be  occasions  in 
which  money  may  be  taken  by  the  State  in  the  exercise  of  it« 
transcendental  right  of  eminent  domain.  Such  would  be  the  case 
of  a  pressing  and  immediate  necessity,  as  in  the  event  of  invasion 
by  a  public  enemy,  or  some  great  calamity,  as  famine  or  pestilence, 
contributions  could  be  levied  on  banks,  corporations  or  individuals. 
Tlie  obligation  of  compensation  is  not  immediate.  It  is  required 
only  that  provision  should  be  made  for  compensation  in  the  future. 
Judge  BuGGLES  confines  the  right  to  exact  money  by  virtue  of  the 
eminent  domain,  to  the  case  where  it  is  for  the  use  of  the  State  at 
large  in  time  of  war.  The  People  ex  rel.  Oriffin  v.  Brooklyn,  4 
Gomst  419.  I  cannot  see  that  there  is  any  such  necessary  limita- 
tion. The  public  necessity  which  gives  rise  to  it  prevents  its  being 
restrained  by  any  limitations  as  to  either  subject  or  occasion.  In 
truth  it  matters  not  whether  an  assessment  upon  an  individual  or  a 
class  of  individuals  for  a  general,  and  not  a  mere  local  purpose,  be 
regarded  as  an  act  of  confiscation  —  a  judicial  sentence  or  rescript^ 
or  a  taking  of  priyate  property  for  public  use  without  compensn* 
tion — in  any  aspect  it  transcends  the  power  of  the  legislature,  and 
is  Toid.    I  regard  it  as  a  forced  contribution.    If  the  sovereign 
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breaks  open  the  8lioiig*box  of  an  indiTidnal  or  corporation  and 
takes  oat  money,  or,  if  not  being  paid  on  demand,  he  seises  and 
sells  the  lands  or  goods  of  the  subject,  it  looks  to  me  yeiy  mnch  like 
a  direct  taking  of  private  property  for  public  use.  It  certainly  can- 
not alter  the  case  to  call  it  taxation.  Whenever  a  local  assessiuent 
upon  an  individual  is  not  grounded  upon,  and  measured  by,  the 
extent  of  his  particular  benefit,  itisj^ro  tanio,  a  taking  of  his  pri- 
vate property  for  public  use  without  any  provision  for  compensa- 
tion. That  clause  in  the  Declaration  of  Bights  is,  indeed,  the  sheev- 
anchor  of  private  property,  the  security  of  which  against  the  gov- 
emmenty  as  well  as  all  others,  is  intended  in  the  first  section  of  the 
ninth  article:  ''All  men  have  certain  inherent  and  indefeasible 
rights,  among  which  are  those  of  enjoying  and  defending  life  and 
liberty,  of  acquiring,  possessing  and  protecting  property  and  repu- 
tation, and  of  pursuing  their  own  happiness."  The  dollar  which 
the  poor  man  has  earned  by  the  sweat  of  his  brow — the  fortune 
which  a  rich  man  has  inherited  from  his  ancestors — stand  on  the 
same  rock,  and  are  surrounded  and  protected  by  the  same  barrier. 
Invested  for  comfort  and  assurance  against  want  in  sickness  or  old 
age,  or  cherished  as  a  provision  for  widow  or  orphan  after  he  has 
gone,  it  is  a  right  which  it  is  despotism  to  take  from  him,  except 
for  the  necessary  purposes  of  government  by  equal  and  just  taxa> 
tion.  It  is  none  the  less  so  if  it  be  the  act  of  the  hydra-headed 
monster,  a  municipal  majority,  or  that  of  a  single  autocrat  It 
is  the  solenm  duty  of  the  judiciary,  under  our  constitution, 
to  guard  and  protect  this  right  of  property,  as  well  from  indirect 
attacks  under  any  specious  pretext,  as  from  open  and  palpable  in- 
vasion. ^  There  being,''  says  Chief  Justice  Marshall,  of  Ken- 
tucky, ''no  express  constitutional  declaration  or  prohibition  directly 
applicable  to  the  powers  or  subject  of  taxation,  and  none  which,  in 
terms,  secure  equality  or  uniformity  in  the  distribution  of  public 
burdens,  either  general  or  local,  there  is  no  clause  to  which  the 
dtizen  can,  with  certainty,  appeal  for  protection  against  an  oppres- 
sive and  ruinous  discrimination,  under  color  of  the  taxing  power, 
unless  it  be  that  which  prohibits  the  taking  of  private  property  for 
public  use  without  compensation.  *  *  This  is  the  great  conser- 
vative principle  of  the  constitution,  by  which  the  rights  of  private 
property  are  to  be  preserved  from  violation  under  public  authority; 
snd  we  should  feel  bound  to  give  it,  as  has  heretofore  been  done,  « 
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liberal  oonstniotioii  for  the  attainment  of  ao  importaiit  and  TalnaUe 
an  object''    Cheany  y.  Hauser,  9  B.  Hon.  841 

It  may  be  said  that  8harple$i  y.  The  Mayor  of  PhQadOfkia, » 
liar.  147,  and  Eiriy  y.  ShaWj  7  id.  268,  are  imeondlable  with 
the  reasoning  employed  in  this  opinion*  As  to  the  first  of  these 
cases  it  is  now  practically  unimportant,  because  it  has  been  in  eifeoi 
reyersed  by  the  seyenth  section  of  the  first  amendment  of  the  con* 
stitution  of  1857.  It  has  been  seen  that  it  recognises  that  there 
are  limits  to  the  taxing  power  such  as  are  here  contended  for;  and 
the  only  doubt  can  be  whether  the  rule  was  rightly  applied.  As  to 
Kirby  y.  Shaw,  although  a  case  on  the  yery  yerge  of  the  principle 
which  is  established — local  taxation  for  local  purposes — and  there 
are  some  generalijsations  in  the  judgment  as  pronounced  by  Chief 
Justice  GiBSOK  by  fiir  too  broad,  yet  ultimately  it  is  put  on  the 
ground  of  peculiar  benefit  ^  The  adyantage  of  a  county  town,*^ 
says  he,  ''are  too  well  appreciated  not  to  make  eyery  yOlage  use  all 
its  exertions  to  haye  a  court-house  proyided  for  its  benefit  and  con- 
yenience.  Without  a  court-house  to  replace  the  burnt  one.  To* 
wanda  could  not  haye  remained  the  seat  of  justice ;  and  as  its  inhab- 
itants profited  by,  not  only  the  disbursements  of  the  tax  among 
them,  but  a  permanent  increase  of  their  business  and  an  apprecia- 
tion of  their  property,  they  were  morally  bound  to  contribution* 
It  was  for  the  legislature  to  fix  the  proix>rtion,  and  we  haye  neither 
a  right  or  disposition  to  question  their  justice^^  Here,  too,  the 
only  real  question  would  seem  to  be  as  to  the  application  of  the 
principle.  Kirhy  y.  Shaw  has  been  since  foUowed  by  this  court  in 
the  case  of  the  South  Street  Bridge.  The  OUy  of  Philadelphia  y. 
FiM  et  al  (July  2d,  1868),  a  judgment  in  which  the  chief  justice 
and  myself  were  unable  to  concur. 

Assesments  on  property  peculiarly  benefited  by  local  improye- 
ments,  and  in  consideration  of  such  benefit,  are  constitutional — 
thus  flur  haye  the  judicial  decisions  in  this  and  other  States  gone, 
and  no  ftirther.    A  few  only  of  the  leading  cases  need  be  cited. 
In  the  mailer  of  Canal  street,  11  Wend.  156 ;  HiU  y.  Higdon,  6 
Ohio  (N.  S.)  243 ;  Stryker  y.  KeOy,  7  HiU,  9, 23 ;  S.  &,  2  Denio,  328  ; 
Ooddard,  petitioner,  16  Kck.  604;  Lowett  y-  Headly,  8  Meio.  180; 
Garret  y-  Oily  of  St.  Louie,  66  Mo.  505;   Afulereon  y.  Kom, 
Draining,  14  Ind.  199;  Sanlfom  y.  Bice   County,  9  Minn.  273; 
Weeks  y.  CUy  of  Milwaukee,  10  Wis.  242 ;    Creigion  y.  Ifonoow, 
87  CaL618;  Tide   Water  Company  y.  Cosier,  3  0.  B.  Qreen,54 
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518.  TJndoubtedly,  the  power  of  taxation  is  not  to  be  rigidly 
scanned.  Every  presumption  is  to  be  made  in  its  &yor.  If  the 
case  is  within  the  principle,  the  proportion  of  contribution  and 
other  details  are  within  the  discretion  of  the  taxing  power.  We 
may  say  with  Judge  Peck,  of  Ohio :  ^'  It  is  quite  true  that  the  nght 
to  impose  such  special  taxes  is  based  upon  a  presumed  equiyalent, 
but  it  by  no  means  follows  that  there  must  be  in  fact  such  full 
equiyalent  in  every  instance,  or  that  its  absence  will  render  the  as- 
sessment invalid.  The  rule  of  apportionment,  whether  by  the  fh)nt 
foot  or  a  percentage  upon  the  assessed  valuation,  must  be  uniform, 
affecting  all  the  owners  and  all  the  property  abutting  on  the  street 
alike."  Northern  Indiana  Railroad  Co.  v.  ConneUy,  10  Ohio 
(N.  S.)  159.  Or,  as  in  our  own  case  of  Commonwealth  v.  Woods,  8 
Wright,  113,  where  it  was  held,  in  an  instance  unquestionably 
within  the  general  principle,  that  the  assessment  when  made  in 
pursuance  of  law  is  final  and  conclusive,  and  cannot  again  be  re- 
viewed by  any  other  tribunal.  On  the  examination  of  the  cases  I 
have  found  two  in  which  it  was  attempted,  though  fortunately  wiUi- 
out  success,  to  make  the  owners  personally  liable  for  assessments 
beyond  the  value  of  their  lots,  cases  which  show  how  dangerouj 
and  liable  to  abuse  is  this  power  of  special  taxation  with  all  the 
guards  which  can  be  thrown  around  it  In  the  matter  of  Canal 
street,  11  Wend.  155,  the  court  say :  '^  In  this  case  it  is  assumed  and 
not  contradicted  that  many  individuals  will  be  ruined  if  com]>e]led 
to  pay  the  assessments,  for  which  they  are  liable."  In  Creighion  v. 
Manson,  27  GaL  613,  the  lot  in  question,  before  the  grading  of 
the  street,  for  which  the  assessment  was  claimed,  was  appraised  for 
revenue  purposes  at  tl,400.  It  was  rendered  worthless  by  the  grad- 
ing; yet  the  attempt  was  made  to  make  the  owners  personally' 
liable  for  its  assessment,  which  was  tl,989.54. 

It  remains  to  apply  these  principles  to  the  case  presented  to  us 
upon  this  record.  The  original  paving  of  a  street  brings  the 
property  bounding  upon  it  into  the  market  as  building  lots.  Before 
that,  it  is  a  road,  not  a  street.  It  is  therefore  a  local  improvement^ 
with  benefits  almost  exclusively  peculiar  to  the  adjoining  properties. 
Such  a  case  is  clearly  within  the  principle  of  assessing  the  cost  on 
the  lots  lying  upon  it.  Perhaps  no  fairer  rule  can  be  adopted  than 
the  proportion  of  feet  front,  although  there  must  be  some  inequali- 
ties if  the  lots  differ  in  situation  and  depth.  Appraising  their 
market  values,  and  fixing  the  proportion  according  to  these,  is  a 
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plan  open  to  fovoritism  or  corrnption^  and  other  objections.  Ko 
system  of  taxation  which  the  wit  of  man  ever  devised  has  been 
found  perfectly  equal.  But  when  a  street  is  once  opened  and  paved, 
thus  assimilated  with  the  rest  of  the  city  and  made  a  part  of  it,  all 
the  particular  benefits  to  the  locality  derived  from  the  impix>vemeufc8 
have  been  received  and  enjoyed.  Bepairing  streets  is  as  much  a 
part  of  the  ordinary  duties  of  the  municipality — for  the  general 
good — as  cleaning,  watching  and  lighting.  It  would  lead  to  mon- 
strous injustice  and  inequality  should  such  general  expenses  be  pro- 
vided for  by  local  assessments. 

This  case  indeed  is  stDl  clearer  than  that  which  I  have  put  of  a 
simple  repairing.  Broad  street,  in  front  of  the  lot  of  the  plaintiff 
in  error,  was  paved  only  a  few  years  ago  In  the  ordinary  way  in 
which  all  the  other  streets  of  the  city  have  been  paved — with  cobble 
stones — and  whatever  advantage  there  was  in  his  owning  property 
on  so  wide  and  handsome  a  street  was  paid  for  by  him  in  the 
increased  cost  assessed  upon  him  for  the  paving.  Without  any  pre- 
tense that  it  has  been  worn  out  and  required  to  be  replaced  by 
another,  it  was  torn  up,  and  a  new  and  very  expensive  wooden  pave- 
ment substituted.  The  plaintiff  in  error  did  not  remain  silent  He 
protested  and  remonstrated,  and  filed  a  bill  in  equity  to  restrain 
the  work  before  it  began.  The  city  and  their  contractors  can  plead 
DO  equity  against  him.  It  is  said  that  it  was  all  for  his  interest 
But  whether  he  was  mistaken  or  not  as  to  his  own  interest,  he  was 
the  judge  of  that,  not  this  court  The  caae  is  not  to  be  decided 
upon  any  particular  results  in  this  instance,  but  on  general  prin- 
ciples which  can  work  with  safety  and  advantage  to  the  public  in 
all  other  cases.  Mr.  Hammett  may  have  been  specially  benefited ; 
though  we  have  no  evidence  of  that  on  this  record,  and  we  have  no 
right  to  consider  evidence  derived  from  any  other  source,  but  the 
next  experiment  may  be  unsuccessful  and  ruinous.  It  was  well  said 
by  the  court  in  The  People  ex  rel.  Poet  v.  Brooklyn^  6  Barb.  209: 
'^  If  it  be  true  that  certain  individuals  are  so  greatly  benefited,  they 
will  be  quite  as  apt  to  discover  where  their  interests  lie  as  the  com- 
mon council;  and  if  their  lands  are  to  be  so  much  enhanced  in 
value,  they  will,  by  their  contributions,  enable  the  authorities  to 
perform  tlie  work  at  a  very  trifling  expense  to  the  city  at  large.** 
llie  object  of  this  improvement  is  not  to  bring  or  keep  Broad  street 
as  all  the  other  streets  within  the  built-up  portions  of  the  city  are 
kept,  for  the  advantage  and  comfort  of  those  who  live  upon  it,  and 
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Ibr  ordinaiy  bnsineBS  and  trayd,  but  to  make  a  great  public  driye 
-—a  pleasuie  ground — along  which  elegant  equipages  may  diq>ort 
of  an  afternoon.  We  needlook  no  fdrtHer  than  the  preambleof  the 
act  anthoiizing  the  improvement  of  Broad  street^  paaaed  March  23, 
1860  (Pamph.  L.  209),  for  eyidenoe  that  it  is  for  the  general  public 
good,  not  for  mere  peculiar  local  benefit  It  states  it  to  be  '^  for  the 
uses  and  purposes  of  the  public,  and  the  benefits  and  advantages 
which  will  inure  to  them  by  making  and  forever  maintaining 
Broad  street,  in  the  dty  of  Philadelphia^  for  its  entire  length  as  the 
same  is  now  opened,  or  may  hereafter  be  opened,  the  principal 
avenue  of  the  said  city/'  Thus  we  have  special  taxation  authorized, 
for  an  object,  avowed  on  the  face  of  the  act  to  be  general  and  not 
local,  which  relieves  the  case  of  all  difficulty  as  to  the  tiyoL  We 
have  only  to  advance  the  project  a  few  steps  further  to  see  how  pre- 
posterous  is  the  idea  of  paying  for  such  an  improvement  by  assess- 
ments. In  the  natural  course  of  things,  we  may  expect  that  it  will 
be  proposed  to  adorn  this  principal  avenue  with  monuments,  statu- 
ary and  fountains.  Will  their  cost  be  provided  for  in  the  same  way  ? 
How  much  does  this  plan  differ  firom  a  proposition  to  erect  new 
public  building  on  Independence  Square,  and  assess  the  cost  on  the 
lots  situated  on  the  neighboring  streets?  On  the  same  principle^ 
lots  on  the  public  squares  could  be  assessed  to  pay  for  any  new 
project  to  beautify  and  adorn  them,  no  matter  how  great  the 
expense.  It  might  be  argued  with  equal  plausibility  that  their 
value  was  increased  by  the  improvement.  We  must  say  at  some 
time  to  this  tide  of  special  taxation,  thus  iar  shalt  thou  go  and  no 
further.  To  our  own  decisions,  as  iar  as  they  have  gone,  we  meac 
to  adhere,  but  we  are  now  asked  to  take  a  step  much  in  advance  of 
tt^em.  This  we  would  not  be  justified,  by  the  principles  of  the  oon- 
stitution,  in  doing. 

Local  assessments  can  only  be  constitutional  when  imposed  tc 
pay  for  local  improvements,  clearly  conferring  special  benefits  on 
the  properties  assessed,  and  to  the  extent  of  those  benefit&  They 
cannot  be  so  imposed  when  the  improvement  is  either  expressed,  or 
appears  to  be  for  general  public  benefit 

There  have  been  several  other  points  raised  and  discussed  on  this 
record,  but  we  are  not  obliged  to  consider  them,  and  as  the  conclu- 
sion at  which  we  have  arrived  that  the  act  of  assembly  of  March  23, 
1866,  so  fitr  as  it  authorizes  the  councils  of  the  dty  of  Philadelphia 
**  to  enact  such  ordinances  or  resolutions  with  such  conditions  or 
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•tipnlationB  as  may  require  the  cost  of  said  improTements  to  be  paid 

for  by  the  owners  of  property  abutting  on  said  street^''  is  nnconsti* 

tntional  and  void,  disposes  of  the  whole  case,  it  is  nnneoessaiy  to 

disonss  any  other. 

Jndgm$iU  rmmwtL 

KxADy  J^  delivered  a  dissenting  opinion. 

WtTiTiTamr,  J.,  also  dissented. 


BmoKf  appellant,  ▼• 

AmIgwmmU  fir  ftm^^  of  credUon — banbmpi  kmk 

A  ereditor  of  P.  eommeneed  an  motion  agalnrt  him  in  1809.  P.  then  made  an 
assignment  for  the  benefit  of  his  creditois,  and  aabeequentlytlie  aeHon  was 
proaeented  to  Judgment.  HM,  that  the  United  Statee  bankmpt  law  of 
1887  had  no  effect  upon  the  assignment,  and  that  it  was  valid  nmier  the  law 
of  Pennsylvania  as  against  the  Judgment-creditor  who  levied  on  the  assigned 
property  under  his  Judgment. 

FxiONED  isssue  under  the  sheriff's  interpleader  act,  Parker,  plain- 
tiff and  claimant.  Beck  ei  eU^  defendants,  to  determine  the  right  of 
possession  of  property  levied  upon  under  a  judgment  obtained  by 
defendants  against  Perkins,  the  assignor  of  the  property  to  plaintiff 
The  action  in  which  the  judgment  was  recovered  was  commenced 
September  23, 1869.  The  assignment  of  the  property  to  plaintiff 
was  for  the  benefit  of  Perkins'  creditors  and  was  made  October  11. 
Judgment  in  the  action  was  obtained  October  18.  The  execution 
was  issued ;  the  assigned  property  was  levied  on ;  and  the  assignee, 
Parker,  now  plaintiff,  claimed  the  property.  On  the  trial  defendants 
offered  to  prove,  by  a  witness,  that,  after  the  assignment  to  Parker, 
Perkins  had  made  another  as»ignment  of  the  sttmepioperty  and  ante- 
dating the  first  assignment,  to  witness  and  others,  with  the  view  of 
giving  them  a  preference  over  other  creditors,  and  that  this  was 
done  in  pursuance  of  an  agreement  made  between  witness  and  said 
Perkins  previous  to  the  first  assignment.  This  evidence  was  offered 
to  show  that  the  assignment  was  in  fraud  of  Perkins'  creditors ;  bnt 
Vol.  III.—  79 
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it  was  rejected,  and  exceptions  were  sealed.  The  defendants  asked 
the  conrt  to  charge  that  the  TTnited  States  bankrupt  law  of  1867  in 
effect  nullified  State  insolvent  laws  and  rendered  this  assignment^ 
made  in  pursuance  of  Pennsylvania  statutes,  void.  The  court  re- 
fused so  to  charge ;  the  verdict  was  for  plaintiff;  and  defendant  ap- 
pealed. 

H.  C.  Parsons  and  B.  P.  Allen,  for  plaintidb  in  error,  cited  Oolden 
V.  Prince,  3  Wash.  0.  0.  313 ;  Sturgis  v.  Crouminshidd,  4  Wheat 
122 ;  Ogden  v.  Saunders,  12  id.  273 ;  1  Eenf  s  Com.  390, 391 ;  Maris 
v.  Duron,  1  Brewst  429 ;  Eametf  Case,  2  Story,  322 ;  Oriswold  v. 
Pratt,  9  Mete.  (Mass.)  163 ;  Parsons  on  Oont  445 ;  Story  on  the 
Oonstitution,  1107 ;  Bankrupt  Act  of  March  2, 1867. 


W.  H.  Armstrong  and  S.  Linn,  tot  defendants  in  error,  cited 
genfuss^  Case,  2  Ired.  464;  Langleg  v.  Perry,  W.  S.  C.  0.  South- 
em  Dist  of  Ohio,  8  Am.  Iaw  Beg.  427;  Sedgwick  v.  Place,  1  Bank- 
rupt Beg.  204;  Hawhiwf  Appeal,  8  Am.  Law  Beg.  205;  PeUman 
V.  Hart,  1  Barr,  263. 

Shabswood,  J.  The  important  question  which  has  been  agita- 
ted, whether  the  enactment  of  a  uniform  law  on  the.subject  of  bank- 
ruptcy by  the  congress,  of  the  United  States,  ipso  facto  suspends  the 
operation  of  the  insolvent  laws  of  the  different  States,  does  not  arise 
in  this  case.  A  voluntary  assignment,  by  a  debtor  in  failing  cir- 
cumstances, to  a  trustee,  for  the  benefit  of  creditors,  does  not  depend 
for  its  validity  upon  any  statute,  and  the  acts  of  assembly  which 
have  been  passed  to  regulate  it,  which  require  it  to  be  recorded, 
which  compel  the  assignee  to  file  an  inventory  and  appraisement, 
and  to  give  security,  and  which  provide  for  the  settlement  of  his  ac- 
counts and  the  distribution  of  the  assets,  are  no  parts  of  the  insolvent 
laws.  The  effect  of  such  assignment  is  not  to  dischaige  the  assignor 
from  his  debts,  or  to  relieve  him  from  liability  to  imprisonment, 
except  incidentally  under  the  act  providing  for  the  abolishment  of 
imprisonment  for  debt.  Where  no  preference  is  given — and  none 
can  be  effectually  given  under  our  act  of  April  17, 1843  (Pamph.  L. 
273),  except  for  the  payment  of  wages  of  labor  —  such  assignments 
secure  the  equal  distribution  of  all  the  property  of  a  debtor,  pro  rata, 
among  his  creditors,  and  are  not  contrary  to  the  spirit  of  the  bank- 
rupt act.    To  hold  them  to  be  void  in  a  contest  with  execution 
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creditors,  would  be  to  give  preferences^  instead  of  prerenting  them. 
The  answers  of  the  learned  jndge  below  to  the  defendants'  points 
were  therefore  correct 

The  remaining  assignments  of  error  complain  of  the  rejection  of 
fiye  several  offers  of  evidence  by  the  defendants,  all  of  which,  how- 
ever, depend  upon  the  same  principle.  It  was  proposed  to  prove 
that,  in  pursuance  of  an  understanding  or  promise  before  the  assign- 
ment, the  assignor  had,  after  its  date,  fraudulently  executed  and 
antedated  an  agreement  to  deliver  to  one  of  his  creditors  certain 
articles  of  property,  which  had  passed  under  the  assignment,  and 
had  actually  delivered  them  as  a  preference  or  security  for  his  indebt- 
edness. It  was  not  offered  to  show  that  the  assignee  was  any  party 
to  this  fraud,  and  surely  no  acts  of  the  assignor,  after  the  assign- 
meni,  can  invalidate  it,  or  afford  any  evidence  from  which  fraud  in 
fact  can  be  legitimately  inferred.  When  a  conveyance  is  not  fraud- 
ulent at  the  time  of  the  making  of  it,  it  shaU  never  be  said  to  bo 
fraudulent  for  any  matter,  ex  past  facto.  Shepp.  Touchst  67.  The 
agreement  and  delivery  proposed  to  be  proved  were  clearly  of  no 
avail  to  accomplish  the  object  alleged  to  have  been  inteiided.  These 
offen^  therefore,  were  rightftilly  rejected. 

Juifm$ni  qfirmmL 
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Eat,  appellant^  y.  Pskkstltakia  Railroad  Oompavt. 


tMlmnH  eompanf — it^ptrisi  to  it^ftmi — nogUgmce — m$amir6  af  dwmmgu. 

A  ehfld*  nineteen  numUiB  old*  stiayed  f  lom  its  mother  to  the  railroad  track  of 
the  PeuuBjrlTania  Bailroad  Company,  and  was  run  orer  l^  a  ear»  whidi  had 
been  detached  from  the  engine  and  eent  around  a  corre,  on  a  Blight  down 
grade,  unattended  by  a  brakesman.  The  track  where  the  child  was  injured  ran 
throogh  a  lot  which  the  pablic  had  been  permitted,  by  the  nilroad  com- 
pany, to  DM  freely.  In  an  action  to  recover  for  the  ii^ariee  receired  by,tha 
diild  the  Judge  took  the  question  of  negligence  away  from  the  Jury  and 
charged  that  no  more  than  $8|000  could  be  recovered  by  reason  of  the  limit 
in  the  act  of  assembly  of  1868.  The  iijnry  happened  in  1864  and  this  action 
was  commenced  in  1866.  HM  (1)  that,  as  in  this  case  the  neglin^nce  alleged 
consisted  of  a  positive  act  of  carelessness  in  sending  a  ear  around  a  curve 
out  of  sight,  on  a  descending  grade,  at  a  plaoe- where  persons  might  be 
ozpected  to  be,  from  the  permissive  use  suflbred  by  the  company,  the  quae 
tion  of  negligence  was  for  the  Jury ;  (2)  that  the  child  was  incapable  of  con 
tribatory  negligence,  and  (8)  that  as  the  aet  of  1868  was  retrospective  as  to 
this  case,  and,  therefore,  inoperative,  full  compensation  should  be  rendered 
for  the  iiyury. 

AonoK  by  Lizzie  Eay  (by  her  next  friend  Allen  Eay)  against 
the  Pennsylvania  Railroad  Oompany,  to  recover  for  injuriee  soa- 
tained  by  Lizzie,  a  child  nineteen  months  old,  from  the  alleged  neg- 
ligence of  defendants.  The  injury  occurred  July  3, 1864 ;  and  this 
action  was  brought  October  15, 1866.  The  fiusts  are  stated  in  the 
opinion.  At  the  trial  the  judge  reserred  the  right  to  enter  judg- 
ment for  the  defendant,  non  obstante  veredicto ;  and  charged  that 
the  damages  must  be  limited  to  $3,000,  in  pursuance  of  the  act  of 
assembly  of  April  4,  1868,  section  2.  The  jury  rendered  a  verdict 
of  $8,000 ;  but  the  judgment  was  entered  for  defendants  non  obeianie 
veredicto.    Plaintiff  appealed. 


W.  JET.  Armstrong  and  8.  Linny  for  plaintiffs  in  error.  It  is  admis- 
sible, in  such  an  action,  to  prove  negligence.  1  Bedf.  on  RaiL  652  e^ 
eeg,  Kegligence  is  a  question  for  the  jury.  Pierce  on  BaiL  282; 
Huyett  T.  The  Railroad  Company ^  11  Harr.  373 ;  Railroad  Company 
T.  Doak,  2  P.  F.  Smith,  379 ;  Shearm.  ft  Bedf.  on  Negl.  9, 10,  and 
note  %\P.SR.  Railroad  Co,  y.  Spearen,  11  Wright,  300 ;  Frai^ord 
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A  B.  Turnpike  y.  PhOa.  di  TrerUon  Railroad^  4  P.  F.  Smitti,  350; 
amith  y.  O"  Connor y  12  Wright,  218 ;  Raueh  y.  Ltayd^  7  Casey,  358; 
Penn.  Railroad  y.  Kelley,  id.  372 ;  Mangam  y.  Brooklyn  Railroad,  36 
Barb.  230;  Shearm.  ft  Bedf.  on  NegL,  §§  48-52 ;  Chiles  y.  Drake,  9 
Mete  (Ky.)  149 ;  Barreti  y.  Midland  Railway  Co^  1  Foster  ft  Finl^ 
S61 ;  Reg.  y.  froittf,  id.  514 ;  Bateman  r.  Bluek,  18  Q.  B.  870 ;  Glenn 
on  High.  135 ;  Briiish  Mus.  y.  FinniSy  5  0.  ft  P.  460.  The  oanae  of 
action  arose  July,  1864 ;  the  act  of  1868  could  not  diyest  it  Cons^ 
XT.  S.  art.  1,  §  10;  Const  Penn.  art  9,  §§  11,  17;  Bedford  y, 
Shittinffy  4  S.  ft  B.  401 ;  Dash  y.  Van  Kleck,  7  Johns.  477 ;  TiUmam 
y.  Lansing,  4  id.  45 ;  Kenyon  y.  Stewarty  8  Wright,  192 ;  Gordon  y. 
Ingram,  1  Grant,  152 ;  Jackson  y.  Lamphire,  3  Pet  280 ;  Dartnumtk 
College  y.  Woodward.  4  Wheat  518;  Oreen  y.  Biddle,  8  id.  1; 
Branson  y.  KinxiOy  1  How.  811;  McCracken  y.  Hayward,  3  id. 
608;  iJed^M  y.  Rennaker,  3  Meta  (Ey.)  258;  Thorn  y.  ^.  /hm- 
cisco,  4  CaL  127 ;  Nelson  y.  Jefferson,  13  Iowa,  181 :  Smith's  Const 
Law,  §  366,  and  cases  dted,  §  149  et  seq. ;  Sedgwick  on  Stat  and 
Const  Law,  413. 


R.  C.  Parsons  and  JET.  T.  Heardsloy,  for  defendants  in  error; 
Plaintiff  was  chargeable  with  the  parents'  negligence.  Raueh  y.  Lloydf 
7  Casey,  371 ;  Shearm.  ft  Bed£  on  KegL  51 ;  Balfour  y.  Baird,  30  Jnr, 
124;  Railroad  y.  Spearin,  11  Wright,  303;  Railroad  y.  Hummel,  8 
id.  377. 

AoiTBW,  J.  In  giying  judgment  for  the  defendants,  non  obstante 
veredicto,  the  learned  judge  took  the  question  of  negligence  away 
from  the  jury.  He  did  this  by  deciding  that  the  railroad  company 
was  in  the  lawful  use  of  its  track,  and  that  the  plaintiff  was  a  tres- 
passer. This  left  out  of  yiew  two  aspects  of  the  case  to  be  found  in 
the  eyidence — the  public  use  of  the  ground  permitted  by  the  com- 
pany, and  the  manner  of  the  accident  The  ground  was  a  large 
open  lot  trayersed  by  railroad  sidings  and  a  canal  basin.  It  was 
leased  by  the  defendants  from  another  railroad  company  which  used 
it  for  the*  purpose  of  piling  and  loading  lumber;  the  railroad  tracks 
and  canal  basin  being  nearly  parallel  and  in  close  proximity.  The 
lot  lay  in  Williamsport,  adjacent  to  large  saw-mills,  wheie  an  im- 
mense lumbering  business  is  done.  In  consequence  of  this  business, 
teams  were  crossing  the  lot,  and  hands  engaged  in  handling  the 
lumber,  and  the  public  were  permitted  to  pass  to  and  fit)  upon  it,  and 
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along  the  track  where  the  aoddent  happened,  a  well  worn  foot-path 
was  plainly  yisible. 

Children  were  often  to  be  found  there.  The  siding  upon  which 
the  plaintiff  was  injured  left  the  main  lumber  track  and  followed  the 
bend  of  the  canal  basin,  curving  considerably  at  this  point  The 
plaintiff,  a  child  but  nineteen  months  old,  lived  with,  her  parents  in 
a  small  shanty  on  this  lot,  occupied  without  objection  by  the  railroad 
company,  and  lying  between  the  main  track  and  siding,  at  about 
one  hundred  and  forty-two  feet  from  the  place  of  the  accident  The 
injury  took  place  about  eight  o'clock  in  the  morning  of  a  summer 
day,  and  was  caused  by  detaching  a  lumber  car,  propelled  in  advance 
of  the  engine,  and  sending  it  around  the  curve  in  the  siding,  on  a 
slight  down  grade,  unattended  by  a  brakesman.  After  running  over 
the  child,  the  car  was  carried  by  its  own  momentum  about  one  hun- 
dred and  seventy  feet  beyond  the  place  of  injury.  At  the  point  on 
the  main  track  where  the  car  was  detached  from  the  engine  to  run 
through  the  opened  switch  out  upon  the  siding,  the  siding  where 
the  child  was  injured  was  not  visible  to  the  engineer  or  conductor 
on  the  engine,  in  consequence  of  the  curvature  of  the  track  along 
the  canal  basin,  and  of  intervening  piles  of  lumber.  The  parents  of 
the  child  were  poor,  and  the  mother  was  employed  that  morning  in 
washing  for  herself  and  others.  She  had  gone  out  over  the  track  to 
the  canal  for  water,  canying  the  child  on  her  arm,  and  the  bucket  in 
her  other  hand.  Betuming,  she  set  the  child  down  before  a  chair 
with  some  sugar  placed  upon  it,  and  engaged  again  in  washing.  In 
three  or  four  minutes  she  missed  the  child,  which  had  passed  out 
unobserved.  She  ran  out,  called  the  child,  ran  around  the  house  and 
met  the  conductor  carrying  the  child  in  his  arms.  Both  of  its  arms 
were  crushed,  and  had  to  be  amputated.  This  is  a  concise  statement 
of  the  case  on  part  of  the  plaintiff 

Oonceding  the  right  of  the  railroad  company  to  the  exclusive  use  of 
its  tracks  over  the  lot,  as  the  learned  judge  held,  the  true  question 
is  whether  the  circumstances  created  a  different  duty.  The  owner- 
ship of  the  lot  gave  to  the  company  the  right  to  use  it  as  most  oon- 
venient  and  expedient  in  moving  its  oars,  and  no  one  can  gainsay 
the  right  to  detach  and  send  cars  ahead  without  a  brakesman,  even 
out  of  sight  and  around  a  curve.  But  the  case  is  altered  when,  by. 
a  license  to  others,  they  have  devoted  this  ownership  to  a  use  involv- 
ing their  interests  and  their  safety,  and  by  sufferance  permitted  the 
public  to  enjoy  a  privilege  of  passage  which  might  bring  their  i>er-. 
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tons  into  danger.  Duties  grow  out  of  oircumstanoes,  the  authori- 
ties tell  VLB,  and  that  which  in  one  case  would  be  an  ordinary  and 
proper  use  of  one's  rights  may^  by  a  change  of  drcumstanoeSy  beoome 
negligence  and  a  want  of  due  care.  Reeves  y.  Delaioare,  Laciawana 
d'  Western  Railroad  Co.,  6  Casey,  461 ;  Philadelphia  <t  Reading  Rail- 
road V.  Spearin,  11  Wright,  306 ;  Smith  y.  (/Connor,  12  id.  222 ;  F. 
Jk  if.  Turnpike  Co.  y.  Philadelphia  dk  Trenton  Railroad  Co.,  4 
P.  F.  Smith,  350 ;  Shearm.  ft  Bedf.  on  Negl.,  §  11.  Culpable  neg- 
ligence is  the  omission  to  do  something  which  a  reasonable,  pru- 
dent and  honest  man  would  do,  or  the  doing  of  something  which 
such  a  man  would  not  do  under  all  the  circumstances  surround* 
ing  the  particular  case.  Shearm.  ft  Bed£  on  NegL,  §  7.  In 
many  cases  the  law  giyes  no  better  definition  of  negligence  than 
the  want  of  such  care  as  men  of  ordinary  prudence  would  use  under 
similar  circumstances.  Id.,  §  11.  If,  therefore,  an  owner  of 
property  has  been  accustomed  to  allow  to  others  a  permissiye  use  of 
it,  such  as  tends  to  produce  a  confident  belief  that  the  use  will  not 
be  objected  to,  and  therefore  to  act  on  the  belief  accordingly,  he 
mist  be  held  to  exercise  his  rights  in  yiew  of  the  circumstances  so 
as  not  to  mislead  others  to  their  injury,  without  a  proper  warning 
of  his  intention  to  recall  his  permission.  Barrett  y.  Midland  Rail- 
roal  Co^  1  Foster  ft  FinL  361;  Bateman  y.  Bluck,  18  Q.'B.  870. 
Notice,  says  Rogbbs,  J.,  is  required  to  a  man  who  acts  bona  fide, 
not  to  him  who  willfully  and  obstinately  persists  in  using  that  to 
which  he  has  no  title,  or  pretense  of  title.  Hepburn  y.  McDowell, 
17  S.  ft  B.  384.  Persons  who  use  their  property,  so  as  to  hold 
forth  an  inyitation  to  others  to  enter,  giye  a  license  to  do  so,  for 
instance,  innkeepers,  merchants,  etc  Eyen  trespasses  will  ripen 
into  right  by  sufErance  and  lapse  of  time,  as  a  way  used  for  twenty- 
one  years.  And  a  parol  license  accompanied  with  an  expendi- 
ture of  money  will  estop  without  the  lapse  of  time.  Lefevre  y. 
lAtfevre,  4  S.  ft  R.  241 ;  Rerick  y.  Kern,  14  id.  267.  Toleration  is, 
therefore,  not  to  be  oyerlooked  in  testing  a  man's  right  to  the  use 
of  his  property. 

In  the  present  case  the  railroad  company,  for  the  benefit  of  trade 
resulting  to  its  own  profit,  built  its  tracks  along  the  canal  basin,  and 
left  its  lot  open  for  the  conyenient  acctsss  of  the  public  in  the  hand- 
ling of  lumber,  and  transferring  it  to  the  cars  upon  its  tracks.  And 
tue  lot  being  thus  open  to  all  engaged  in  that  business,  it  also  suf- 
fered its  tracks  to  be  used  by  the  neighboring  population  as  a  way 
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across  the  lot  from  one  part  of  the  city  to  another.  As  a  oonae* 
qnence,  people  passed  and  repassed  uix>nthetniok8y  audits  company 
and  its  servants  wonid  be  led  to  expect  to  find  them  there  at  nearly  aU 
hours  of  the  day.  It  is  not  like  those  portions  of  the  road  naed  solely 
for  the  passage  of  trains,  where  the  company  would  have  not  only 
the  right  to  demand,  but  reason  to  expect,  a  dear  track.  But  the 
presumption  of  a  clear  track  at  this  place  could  not  reasonably  arise 
if  the  circumstances  were  such  as  haye  been  stated.  A  greater  pre- 
caution  against  injury  to  those  thus  permitted  to  use  the  lot  and  the 
tracks  of  the  company  became  a  duty. 

This  brings  us  to  inquire  into  the  particular  conduct  which  led  to 
the  injury  of  the  plaintiff,  and  whether  it  was  a  prudent  and  proper 
use  of  the  track  to  detach  and  send  the  unattended  car  forward  in 
the  manner  stated.  It  seems  to  us  it  was  negligence.  Certainly  no 
prudent,  reasonable  and  honest-minded  man  could  think  it  unatten- 
ded with  danger  to  persons  liable  thus  to  be  found  on  the  track  to 
send  a  car  out  of  sight  round  a  cunre  on  a  down  grade,  unoontroUed 
and  unattended  by  any  one  capable  of  checking  it  in  case  of  danger. 
Its  only  purpose  was  to  saye  a  few  hundred  feet  of  travel  to  the 
engine  by  detaching  it  fit>m  the  car  when  in  motion,  and  stopping 
the  engine  before  it  reached  the  switch,  in  order  to  permit  it  to  run 
forward'on  the  main  track  to  hitch  on  to  other  cars.  To  save  this 
short  time  and  distance  a  life  was  periled  and  a  serious  injury 
inflicted.  Whether  the  conduct  of  those  in  charge  of  the  engine  and 
car  was  negligence  or  not  was,  therefore,  a  question  for  the  jury  and 
not  for  the  court,  for  it  involyed  the  finding  of  the  fiicts  on  which 
the  duty  of  care  depended.  It  is  the  province  of  the  court  to  instruct 
the  jury  upon  the  principles  which  must  guide  their  conclusions. 
But  the  question  of  negligence  is  one  of  mingled  law  and  fact  The 
law  imposes  the  duty  according  to  the  circumstances,  so  that  negli- 
gence, which  is  the  breach  of  that  duty,  must  necessarily  depend  on 
the  facts,  and  they  can  be  found  only  by  the  jury.  Huyett  v.  Railr 
road  Co.,  11  Harr.  373 ;  RaUroad  Co.  v.  Spearin,  11  Wright,  305 ; 
Smilh  V.  O'Connor,  12  id.  218 ;  RaUroad  Co.  v.  Doah,  2  P.  P.  Smith, 
381 ;  Sheorm.  ft  Bedfl  on  NegL,  §  11. 

But  the  learned  judge  in  the  court  below  rested  his  condudons  as 
to  negligence  chiefly  on  the  decisions  in  Phiku  A  Read.  Railroad 
Co.  V.  Hummdy  8  Wright,  375,  and  GHllis  v.  Pmna.  Railroad  Co^  9 
P.  P.  Smith,  129.  We  think  he  mistook  their  effect  The  RaUroad 
Co.  V.  Hummel  was  not  like  this  case.    There  the  siding  on  which 
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the  uqnry  took  place  run  over  the  hinds  of  others,  and  was  not  the 
tfnbject  of  any  permissive  use.  The  raihroad  company  had  paid  for 
its  right  of  way,  and  had  a  clear  right  to  a  firee  track,  which  they 
had  not  yielded  up  or  modified  by  any  act  of  their  own.  The  train 
of  coal  cars  was  lawfully  standing  on  the  track  ready  to  be  moved, 
and  the  conductor  had  gone  along  the  cars  to  examine  the  couplings 
and  couple  those  that  had  been  uncoupled,  and  if  any  persons  were 
in  the  way  of  the  cars  to  drive  them  ofEl  The  plaintiff  was  a  boy 
•even  years  old.  The  only  witness  who  saw  him  at  the  time  testi- 
fied that  he  saw  him  having  hold  of  the  cars  and  running  along 
with  them ;  that  the  cars  had  moved  about  three  yards  slowly  when 
he  saw  the  boy  under  the  cars,  and  signaled  the  conductor  who 
stopped  the  train,  jumped  firom  the  locomotive,  picked  up  the  boy 
and  carried  him  to  his  father's  house.  There  was  no  proof  of  the 
slightest  negligence  on  the  part  of  the  company,  and  the  only  ques- 
tion wasy  how  far  the  railroad  company  ow^  the  surrounding  popu- 
lation a  duty  to  signal  them  before  the  starting  of  the  train.  Eight 
of  the  lots  occupied  by  dwellers  there  were  cut  in  two  by  the  track, 
and  the  owners  had  no  way  to  the  back  parts  of  the  lots  except  by 
crossing  the  track.  The  neighborhood  was  thickly  settled,  and  it 
was  contended  these  circumstances  imposed  a  duty  on  the  company 
to  take  care  that  no  one  was  injured  there,  and  the  negligence 
alleged  was  the  neglect  to  whistle.  Judge  Strong's  opinion  opens 
'by  saying  there  is  but  a  single  question  in  the  case — whether  any 
evidence  was  given  tending  to  prove  that  the  hurt  of  the  plaintiff 
was  caused  by  the  negligence  or  Want  of  ordinary  care  of  the  defend- 
ant&  He  then  proceeds  to  show  that  there  was  none,  and  that  the 
blowing  of  the  whistle,  or  signaling  the  starting  of  the  cars  on  the 
track,  was  not  a  duty  to  the  people  in  the  neighborhood.  The  com- 
pany's track  there  was  exclusively  for  their  own  use.  ^^  Precaution,'* 
he  says,  ^^  is  a  duty  only  so  faur  as  there  is  reason  for  apprehension ;" 
and  this  is  the  very  feature  in  which  that  case  is  distinguished  from 
this. 

Nor  is  Oillis  v.  Railroad  Co,  any  more  applicable.  That  case  was 
well  decided  on  its  circumstances,  but  its  principle  does  not  touch 
this  case.  The  precise  ground  on  which  the  decision  is  rested  is, 
that  the  railroad  company  had  done  nothing  to  invite  the  public 
upon  the  platform  that  gave  way,  and  therefore  no  duty  lay  on  them 
to  maintain  such  a  structure  as  would  support  the  dense  crowd  that» 
out  of  curiosity,  periled  their  persons  upon  it.  The  platform  was  in 
Vol.  Ill— 80 
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no  sense  a  public  way,  but  was  erected  for  the  accommodation  of 
passengers  arriying  and  departing  in  the  train.  Thoun^h  it  was  open 
and  a  general  permission  to  pass  oyer,  jet  the  plaintiff  had  no  legal 
right  there,  and  his  presence  was  in  nowise  connected  with  the  pur- 
poses for  which  the  platform  was  erected.  He  was  there  merely  to 
enjoy  himself  and  gratify  his  own  feelings,  and  by  no  act  of  the 
company.  But  Shabswood,  J., proceeds  to  say:  ''Had  it  been  the 
time  for  the  arriyal  or  departure  of  the  train,  and  he  had  gone  there 
to  welcome  a  coming  or  speed  a  parting  guest,  it  might  yezy  well  be 
contended  that  he  was  there  by  authority  of  defendants,  as  much  as 
if  he  was  actually  a  passenger,  and  it  would  then  matter  not  how 
unusual  might  haye  been  the  crowd,  the  defendants  would  haye 
been  responsible.  As  to  all  such  persons  to  whom  they  stand  in 
such  a  relation  as  required  care  on  their  part,  they  were  bound  to 
haye  the  structure  strong  enough  to  bear  all  who  could  stand  upon 
it  As  to  all  others  they  were  liable  only  for  wanton  or  intentional 
injury.''  Thus,  in  Oillis  y.  Railroad  Co^  it  will  be  seen  that  the  neg- 
ligence alleged  was  purely  of  a  negatiye  character,  in  omitting  to 
keep  up  a  structure  sufficient  to  bear  the  weight  of  a  crowd  unex- 
pectedly and  exceptionally  gathered  upon  it,  for  their  own  curiosity, 
and  for  no  purpose  connected  with  the  use  of  the  railroad.  But  ui 
the  present  case  the  negligence  charged  consisted  of  a  positiye  act  of 
carelessness,  in  sending  a  car  round  a  curye  out  of  sight,  on  a 
descending  grade,  at  a  place  where  persons  might  be  expected  to  be^ 
fh)m  the  permissiye  use  suffered  by  the  company.  It  was  the  duty 
of  the  court,  therefore,  to  haye  submitted  the  fiicts  to  the  jury  for 
their  determination,  whether  there  was  negligence  or  not 

The  next  question  is  upon  the  responsibility  of  a  child  nineteen 
months  old  for  contributory  negligence.  That  question  has  been 
settled  in  this  State  by  the  cases  of  Ranch  y.  Lloyd  dk  HiU,  7  Oasey, 
358 ;  Penna.  Railroad  Co.  y.  KMey^  id.  372 ;  PhilaMphia  A  Read^ 
ing  Railroad  Co,  y.  Spearin,  11  Wright,  304;  and  Smith  y.  O^Oonr 
nor,  12  id.  218.  In  accord  with  these  cases  are  Lynch  y.  Nurdtn, 
1  A.  ft  E.  (41  Eng.  E.  L.)  422 ;  Bridge  y.  Gardiner,  19  Oonn.  507 ; 
and  Robinson  y.  Bove,  22  Yt  213.  Where  the  injury  is  caused 
by  the  actual  negligence  of  the  company,  the  incapacity  of  a 
child  of  this  age  to  know  the  danger  and  to  ayoid  ii  shields  it  from 
responsibility  for  its  acts.  If  there  be  no  negligence  on  the  part  of 
the  company,  then  the  incapacity  of  the  child  creates  no  liability, 
and  its  injury  is  its  own  misfortune,  which  it  must  bear.    This  doc 
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trine  is  explained  and  iUnstrated  in  Bailroad  Co.  y.  Bpearinf  9upra^ 
and  \a  disooBsed  in  Sfmiih  y.  (y  Connor,  ntpra.  The  dootarine  which 
impntes  the  negligence  of  the  parent  to  the  child  in  such  a  case  aa 
this  is  repnlsiye  to  onr  natural  instincts,  and  repugnant  to  the  con* 
dition  of  that  class  of  persons  who  haye  to  maintain  life  by  daily 
toil  It  is  not  the  case  where  the  positiye  act  of  a  parent  or  goar* 
dian  has  placed  a  child  in  a  position  of  danger,  necessarily  requir- 
ing the  care  of  the  adult  to  be  constantly  exercised,  as  where  a 
parent  takes  a  child  into  the  cars,  and  by  his  neglect  suffers  it  to  be 
injured  by  straying  off  upon  the  platform.  But  here  a  mother  toil- 
ing for  daily  bread,  and  haying  done  the  best  she  could,  in  the  midst 
of  her  necessary  employment,  loses  sight  of  her  child  for  an  instant, 
and  it  strays  upon  the  track.  With .  no  means  to  proyide  a  seryant 
for  her  chUd,  why  should  the  necessities  of  her  position  in  life  attach 
to  the  child  and  coyer  it  with  blame  ?  When  ii^ured  by  positiye 
negligence,  why  should  it  be  without  redress?  A  negligent  wrong 
is  done;  it  is  incapable  of  contributing  to  it — then  why  should 
the  wrong  not  be  compensated  f 

The  last  question  to  be  noticed  is  the  measure  of  damages.  The 
jury  found  a  yerdict  of  $8,000,  on  the  ground  of  gross  negligence ; 
but  the  court  charged  that  no  more  than  $3,000  could  be  recoyered, 
by  reason  of  the  limit  in  the  act  of  4th  April,  1868.  Pamph.  L.  58. 

On  the  next  trial  the  same  question  will  arise,  and  we  are  bound, 
therefore,  to  say,  that  this  law  is  retrospectiye  in  its  operation  on 
this  case,  depriyes  the  plaintiff  of  a  yested  right,  and  is  inopera- 
tiye.  By  the  eleyenth  section  of  the  ninth  article  of  the  constitu- 
tion eyery  man,  for  an  injury  done  him  in  his  lands,  goods,  person 
or  reputation,  shall  haye  remedy  by  due  course  of  law,  and  right 
and  justice  adminisfcered  without  sale,  denial  or  delay.  This  article 
is  declared  to  be  excepted  out  of  the  general  powers  of  goyemmeht, 
and  shall  foreyer  remain  inyiolate.  When  this  injury  happened  in 
1864,  a  right  to  recoyer  full  compensation  to  the  extent  of  the 
damage  suffered  yested  in  the  plaintiff.  She  commenced  suit  in 
1866.  Evidently  the  legislature  could  not,  by  a  retrospectiye  act  in 
1868,  declare  that  an  injury  to  the  extent  of  $8,000  should  be  com- 
pensated with  the  sum  of  $3,000.  This  is  a  flat  denial  of  a  nght 
and  a  refusal  to  administer  justice.  The  law  of  the  case  at  the 
time  when  it  became  complete  is  an  inherent  element  in  it,  and  if 
changed  or  annulled  the  right  is  annulled,  justice  is  denied,  and 
the  due  course  of  law  yiolated.    So  this  court  said  in  Mmges  y. 
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DmUer,  9  Oasey,  49&  The  authorities  oiti^d  by  the  plaintiff  in 
enor  ran  to  the  same  oondnsion.  As  to  cases  happening  after  the 
passage  of  the  law,  we  express  no  opinion.  For  these  reasons  the 
judgment  is  reyersed,  and  a  venire  faeioi  de  novo  is  awarded. 

Shabswood,  J^  dissented  on  the  authority  of  Railroad  Ck  t. 
HummA,  8  Wright,  376. 


OEiaOy  appeUant  and  respondent^  t.  Kunk 

(eSPwia.Bl.8BS.) 
OmMtiJtutianal  lam-^noftigatiah  of  rioen — dttiryiiii&fM'^foirfdtmr^. 

Bij  a  series  of  enactmenta  the  legislatare  of  PeniuijlTAiiU  prohibited  the 
floating  of  saw-logs  in  the  Siuqnehanna  river,  between  the  town  of  Noi^ 
ihumberland  and  the  Maryland  State  line, "  without  the  same  being  rafted 
and  joined  together  or  inclosed  in  boats,  and  under  the  control,  sapervlsioB 
and  pilotage  of  men  especially  placed  in  charge  of  the  same,  and  actoallj 
thereon,"  nnder  penalty  of  forf eitore.  MM,  that  these  enactments  were  a 
valid  exercise  of  the  police  power  and  the  right  of  eminent  domain,  and 
not  repugnant  to  the  federal  power  "  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,"  nor  a  violation  of  a  contract  created 
by  legislation  between  Maryland  and  Pennsylvania,  to  the  effect  that  the 
Susquehanna  should  be  a  public  highway  to  the  Maryland  line. 

A  forfeiture  without  notice  to  the  owner  of  the  property,  and  without  an 
opportunity  of  being  heard  on  the  question  of  the  owner^s  culpability,  is 
contrary  to  the  provision  in  the  bill  of  rights,  that  no  one  shall  be  deprived 
of  his  property  unless  by  the  judgment  of  his  peers,  or  the  law  of  the  land. 

AcTiOK  of  replevin,  No.  18,  brought  April  28, 1869,  by  Cndg  & 
Blanehard,  against  Kline,  for  logs  valued  at  18,750,  and  boards 
valued  at  tl50.  Also  another  action  in  replevin.  No.  88,  brought 
July  6, 1869,  the  same  against  the  same.  The  pleas  were  identical 
in  both  actions  and  the  facts  were  similar.  The  plaintiflB^  in  the 
spring  of  1868,  were  the  owners  of  the  logs  (described  in  the  writs 
of  replevin),  and  voluntarily  put  them  into  the  west  branch  of  the 
ifnsquchanna  river  and  permitted  them  to  be  floated  into  the  main 
river  (Susquehanna)  at  Northumberland,  and  down  the  same,  with- 
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out  said  logs  being  rafted  and  joined  together,  or  inolofled  in  boafc% 
or  under  the  control  and  pilotage  of  men  specially  placed  in  oharge, 
for  the  purpose  of  floating  them  thus  loosely  to  their  mills  below 
the  line  of  the  State  of  Maryland.  Some  of  the  logs  thus  floating 
were  captured  by  defendants,  while  others  were  lodged  on  an 
island,  land  of  defendants,  and  seized  upon  by  them.  No  notice  of 
the  seizure  was  giren  by  defendants  to  plaintiffs,  and  plaintifb  did 
not  demand  the  logs  within  two  months  from  the  date  when  they 
were  taken  up. 

The  defendants  claimed  to  retain  the  logs  under  the  following 
laws: 

Act  approved  December  11,  186&  Fftrnph.  L.  1867,  p.  1866; 
^urd.  1468: 

SxG.  1.  ''That  it  is  hereby  declared  to  be  the  true  mtent  and 
meaning  of  the  first  section  of  the  act  entitled  ''An  act  to  regulate 
the  taking  up  of  lumber  in  the  riyers  Susquehanna  and  Lehigh  and 
tlieir  branches,  approved  the  20th  day  of  March,  A.  D.  1812 ;  *^  that 
any  saw-logs  may  be  taken  up  under  the  provision  of  said  section, 
whether  the  same  be  put  into  the  said  streams  intentionally  or  other- 
wise, and  whether  the  same  be  floated  intentionally  or  otherwise,  the 
true  intent  and  meaning  thereof  being  that  no  saw-logs  may  be 
floated  or  driven  therein,  unless  rafted  and  under  the  pilotage  and 
control  of  men,  and  that  all  saw-logs  not  so  rafted  and  under  the 
pilotage  and  control  of  men  shall  and  may  be  taken  up  under  the 
provisions  thereof;  provided^  that  this  section  shall  only  apply  to 
the  Susquehanna  river,  between  the  town  of  Northumberland  and 
the  line  of  the  State  of  Maryland ;  and  the  person  or  persons  taking 
up  any  of  said  saw-logs  so  floating  shall  be  entitled  to  receive  fit)m 
the  owners  thereof  fifty  cents  for  each  log  before  delivering  up  the 
same." 

Sec.  2.  "  It  shall  not  be  lawfal  for  any  person  or  persons,  company 
or  companies,  corporation  or  corporations,  to  float  or  direct  and  au- 
thorize to  be  floated  down  the  Susquehanna  river,  between  the  town 
of  Northumberland  and  the  line  of  the  State  of  Maryland,  any  saw- 
logs,  without  the  same  being  rafted  and  joined  together  or  inclosed 
in  boats,  and  under  the  control,  supervision  and  pilotage  of  men, 
especially  placed  in  charge  of  the  same  and  actually  thereon.  And 
any  person  or  persons  may  take  up  the  said  saw-logs,  or  any  of  them, 
if  they  be  found  floating  loose  in  said  streams,  and  not  under  the 
personal  charge  of  some  one  upon  the  same,  and  shall  have  the  right 
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to  hold  and  possess  the  same  against  all  persons  whatsoeyer ;  pfih 
videdj  that  if  the  owner  or  owners  of  said  logs  or  their  agents  shall 
^appear  and  demand  the  same  fh>m  the  captor  or  captors,  and  shall 
and  do  pay  therefor  to  the  said  captor  or  captors  fifty  cents  for  each 
and  eyery  saw-log  so  taken  np  within  two  months  firom  the  date  of 
their  being  so  taken  np,  it  shall  be  the  dnty  of  the  captor  or  captors 
to  deliyer  oyer  said  logs  to  the  owner  or  owners;  bnt  if  no  snch 
owner  or  his  or  their  agents  shall  appear  within  said  time,  and  pay 
or  offer  to  pay  to  the  said  captor  or  captors  the  said  saWage-money, 
the  said  saw-logs  shall  be  absolutely  forfeited  to  and  become  the 
property  of  the  said  captor  or  captoi'S.  And  provided  further^  that 
this  act  shall  not  apply  to  saw-logs  now  lying  in  the  said  stream,  nor 
to  any  case  in  which  by  reason  of  high  water,  or  from  any  other 
casualty,  said  saw-logs  may  be  swept  out  of  the  West  Branch  and 
Susquehanna  booms.'' 

Sec.  3.  ^' All  laws  and  parts  of  laws  inconsistent  with  the  pro- 
yisions  of  this  act  shall  be  and  the  same  are  hereby  repealed.'' 

The  act  of  20th  of  March,  1812, 5  Smith,  335 ;  Purd.  613,  pL  9,  eto^ 
enacts.  ^'  If  any  logs,  shingles,  boards  or  lumber  of  any  kind  which 
may  haye  been  or  may  be  put  into  the  riyer  Susquehanna  or  either 
of  its  branches,  or  into  the  riyer  Lehigh,  and  which  may  be  taken 
up  by  any  person  or  persons,  floating  down  the  waters  of  either  said 
streams,  it  shall  be  the  duty  of  the  persons  so  taking  up  such  lumber 
to  lodge  a  list  by  him  subscribed,  within  thirty  days  thereafter,  with 
the  nearest  justice  of  the  peace  of  the  town  or  township  where  such 
lumber  was  taken  up,  of  the  number,  quality  and  quantity  of  the 
logs,  boards  or  other  lumber,  with  the  marks  on  the  same." 

Act  passed  on  the  20th  of  April,  1855.  Pamph.  L.  646 ;  Purd. 
673,  pi.  12.  '^  It  shall  be  lawful  for  any  person  owning  or  occupying 
an  island  in  the  Susquehanna  riyer  to  adyertise  any  lumber  lodg- 
ing on  his  or  her  land  in  the  same  manner,  and  under  the  same 
terms,  as  is  directed  in  the  act  of  the  20th  of  March,  1812,  entitled 
'  An  act  to  regulate  the  taking  up  of  lumber  in  the  riyera  Susque- 
hanna and  Lehigh  and  their  branches,'  to  which  this  is  a  supple- 
ment" 

Supplement  to  the  act  of  March  20, 1812,  passed  May  8, 1858. 
Pamph.  L.  529 ;  Purd.  673,  674,  pi.  13,  etc.,  yiz. : 

Seo.  1.  ''Any  person  or  persons  who  shall  take  up  any  boards  or 
lumber  of  any  kind,  logs,  timber,  shingles  or  shingle-bolts,  found 
floating  in  the  riyer  Susquehanna  or  either  of  its  branches,  shall. 
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in  liea  of  the  compensation  now  by  law  allowedi  be  entitled  to  a 
reasonable  compensation  for  all  necessary  services  and  expenses  in 
taking  up  and  secnring  the  same,  and  for  advertising  it  in  the 
manner  now  by  law  prescribed. 

Seo.  4.  '*  That  every  jastice  with  whom  a  list  of  any  such  lumber, 
etc.,  shall  be  lodged  shall  keep  a  record  of  his  proceedings  in  the 
case ;  and  he  and  the  constable  shall  be  entitled  to  the  same  fees  as 
are  now  by  law  provided  for  similar  services. 

Sec.  5.  *'  That  the  provisions  of  this  act  shall  apply  to  any  lum- 
ber, logs,  shingles  or  shingle-bolts  or  timber  which  may  lodge  upon 
any  islands  in  the  Susquehanna  river,  or  its  branches,  and  be 
advertised  according  to  existing  laws,  by  the  owner  of  such  island. 

Seo.  6.  '*  That  all  laws,  or  parts  of  laws,  inconsistent  with  this 
act,  are  hereby  repealed ;  provided,  that  the  provisions  of  this  act 
shall  not  apply  to  logs,  timber,  shingles  or  shingle-bolts,  or  other 
property  taken  up  by  any  incorporated  boom  company  in  the 
commonwealth.'' 

The  act  of  April  10, 1862,  provided  that  lumber  put  in  any  boom 
above  Williamsport  should  be  stamped;  and  repealed  act  of  1813, 
1853,  1855.  ( t  P.  404). 

"  So  far  as  relates  to  any  of  the  several  kinds  of  lumber  mentioned 
in  the  first  section  of  this  act,  having  thereon  a  duly  registered 
mark  as  aforesaid,  in  and  along  the  streams  and  their  tributaries 
mentioned  in  the  first  section  of  this  act." 

On  the  7th  of  December,  1799,  the  legislature  of  the  State  of 
Maryland  passed  an  act  to  incorporate  the  Delaware  and  the  Chesa- 
peake Canal  Co.,  providing,  ^'  That  this  law  shall  be  of  no  force  or 
effect  unto  a  law  be  passed  by  the  State  of  Delaware  authorizing  the 
cutting  of  the  canal  aforesaid ;  and  until  a  law  shall  be  passed  by 
the  State  of  Pennsylvania  declaring  the  Susquehanna  river  a  pub- 
lic highway,  and  authorizing  individuals  and  bodies  corporate  to 
remove  obstructions  therein,  at  a  period  not  exceeding  three  years 
from  the  1st  of  March,  1800."  On  the  19th  of  February,  1801,  the 
legislature  of  Pennsylvania  passed  an  act  *' declaring  that  the 
river  Susquehanna,  down  to  the  Maryland  line,  shall  be  a  pubho 
highway,  any  act  or  law  of  the  commonwealth  notwithstanding. 
And  it  shall  and  may  be  lawful  for  the  Chesapeake  and  Delaware 
Oanal  Co.,  or  any  other  body  corporate,  or  individuals,  to  remove 
all  natural  and  artificial  obstructions  therefrom,"  3  Smith's  LawSi 
464.    In  1825,  the  assent  of  cougress  was  given  to  these  acts. 


640  PENNSYLVANIA, 


Cimig  T.  Kline. 


At  the  trial  the  court  charged : 

^1.  We  do  not  consider  the  act  of  1801  unconstitutional,  nor  do 
we  consider  it  interferes  with  the  right  of  Pennsylyania  to  regulate 
oavigation  of  the  Susquehanna  river,  so  far  as  it  may  be  to  the  in- 
terest and  benefit  of  the  public  and  those  using  the  stream  for  the 
transportation  of  their  goods  and  commodities. 

"^  2.  The  act  of  1866  is  constitutional 

'^  3.  We  say  to  you,  that,  so  far  as  the  logs  in  controversy  were 
captured  by  defendants  when  floating  upon  the  river,  there  can  be 
no  recovery.  As  to  the  logs  taken  firom  the  islands,  the  plaintiflh 
are  entitled  to  recover  their  value,  as  before  stated. 

i(^  m  m  m  XJnder  the  admitted  facts  and  undisputed  evidence  in 
the  case,  the  defendants  acquired  title  to  the  logs  captured  by  them 
when  floating  loose  in  the  river — if  the  act  of  11th  December,  1866, 
is  constitutional  *  *  * 

^  The  logs  taken  up  by  the  defendants,  floating  loose  in  the  river, 
not  being  demanded  within  two  months  firom  the  date  they  were 
taken  up,  they  were  forfeited  to  and  became  the  property  of  the 
captors,  and  the  plaintiffs  cannot  recover  their  value.'' 

In  No.  18  the  verdict  was  for  the  plaintiffs  for  $68432 ;  in  Na 
88  the  verdict  was  for  the  plaintiffs  for  $394.16. 

The  plaintiff^  took  out  a  writ  of  error  in  No.  18. 

The  defendants  took  out  a  writ  of  error  in  each  case. 


A.  C.  Simpson  and  S.  Linn  (with  whom  were  C.  J.  T.  Melniyr$f 
Black  (6  Meredith),  for  plaintiffs  in  error. 

8.  O.  T/iompsan  and  B.  F.  Junkin,  for  defendants  in  error. 

AoNEW,  J.  It  is  a  difficult  problem  now  to  deflne  the  bound- 
aries  of  State  and  federal  powers.  The  doctrine  of  the  rights  of 
States  pushed  to  excess  culminated  in  civil  war.  The  rebound 
caused  by  the  success  of  the  federal  arms  threatens  a  consolidation 
equally  serious.  In  this  condition  the  landmarks  of  the  constitu- 
tion, as  planted  by  Chief  Justice  Marshall  and  his  associates  on 
the  solid  ground  of  reason,  and  a  due  regard  to  the  rights  of  the 
States  and  of  the  Union,  constitute  the  only  safe  guides  of  decision. 
The  power  of  Pennsylvania  to  legislate  upon  the  navigation  of  the 
river  Susquehanna,  which  is  the  question  in  this  case,  involves  a 
federal  power  exceedingly  intimate  in  its  relations  to  the  subjects  of 
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State  soyereigntj.  The  power  to  '*  regulate  commerce  with  foreign 
nations  and  among  the  several  States, .and  with  the  Indian  tribes,'* 
^'cannot  stop  (says  Marshall,  G.  J.)  at  the  external  boundary  line 
of  each  State,  but  may  be  introduced  into  the  interior.'*  It  com- 
prehends ^*  navigation  within  the  limits  of  every  State  of  the  IJnion^ 
50  fiEur  as  that  navigation  may  be  in  any  manner  connected  with 
commerce/'  either  foreign  or  interstate,  and  ^^may  therefore  pass 
the  jurisdictional  lines  of  the  States,  and  act  upon  the  very  waters  " 
to  which  State  legislation  applies.  Gibbons  v.  Ogden^  9  Wheat  !• 
But  while  thus  asserting  the  great  extent  of  the  federal  power,  the 
opinion  concedes  to  the  State  an  ^'immense  mass  of  legislation 
which  embraces  every  thing  within  the  territory  of  a  State  not  sur- 
rendered to  the  general  government,  all  of  which  can  be  most  advan- 
tageously exercised  by  the  States  themselves.  Inspection  laws, 
quarantine  laws,  healtti  laws  of  every  description,  as  well  as  laws 
regulating  the  internal  commerce  of  a  State,  and  those  which  respect 
turnpike  roads,  ferries,  etc.,  are  competent  parts  of  this  mass." 
These  and  others  not  enumerated  constitute  police  powers  —  such 
SIS  are  exercised  in  the  passage  of  laws  to  promote  the  paace,  safety, 
good  order,  health  and  intercuts  of  the  State,  and  are  protected  by 
Hie  9th  and  10th  articles  of  the  amendments  to  the  constitution  of 
tl.e  United  States.  The  powers  reserved  to  the  States  (says  the 
45lh  number  of  the  Federalist)  will  extend  to  all  the  objects  which 
in  the  ordinary  course  of  affairs  concern  the  lives,  liberties  and 
])roperty  of  the  people,  and  the  internal  order,  improvement  and 
prosperity  of  the  State.  Or,  as  said  by  McLean,  J.,  *^  all  powers 
which  properly  appertain  to  sovereignty,  which  have  not  been  dele- 
gated to  the  federal  government,  belong  to  the  States  and  the 
people."  New  Orleans  v.  United  States,  10  Pet  737;  and  see 
Willson  V.  Blackbird  Creek  Marsh  Co,,  2  id.  245 ;  License  Cases,  5 
How.  682,  583,  592. 

But  though  this  large  field  of  State  power  is  conceded,  a  difficulty 
arises  sometimes  in  relation  to  its  subjects  when  they  become  the 
objects  of  the  exercise  of  the  federal  power  also.  Thus  says  Mr. 
Story,  in  his  work  on  the  constitution  :  *'  A  State  may  use  the  same 
means  to  effectuate  an  acknowledged  power  in  itself  which  congress 
may  apply  for  another  purpose.  Congress  itself  may  make  that  a 
regulation  of  commerce  which  a  State  may  employ  as  a  guard  for 
its  internal  policy,  or  to  preserve  the  public  health  or  peace,  or  to 
promote  its  peculiar  interests."  An  illustration  will  be  found  in 
Vol.  III.  — 81 
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the  case  of  WiUson  y.  Blackbird  Greek  Marsh  Co.,  2  Pet  245,  in 
which  the  authority  of  a  law  of  Delaware  was  questioned.  The 
plea  stated  the  creek  to  be  a  navigable  highway,  in  which  tide 
ebbed  and  flowed,  and  the  argument  insisted  that  the  law  of  the 
State  conflicted  with  the  power  to  regulate  commerce.  But  its 
validity  was  sustained  on  the  ground  that  the  erection  of  the  dam 
was  necessary  for  the  beneflt  of  the  citizens  of  Delaware,  and  not 
opposed  to  any  law  of  congress,  none  having  been  passed  to  regulate 
such  streams;  and  in  the  expressive  language  of  Chief  Justice 
Marshall,  it  was  not  repugnant  to  the  power  to  regulate  commerce 
in  its  dormant  state.  This  distinction,  in  regard  to  the  exercise  of 
the  power  by  congress,  is  important  as  coming  from  the  distin- 
guished author  of  the  opinion  in  Oibbone  v.  Ogden,  sometimes 
quoted  to  carry  the  power  of  congress  further  than  it  was  intended 
by  him  to  advance  it  —  to  the  extent  indeed  of  holding  that  a  State 
cannot  exercise  its  power  over  a  subject  within  the  power  to  regu- 
late commerce,  whether  congress  has  legislated  on  the  same  subject 
or  not  This  opinion  is  not  sustained  by  the  case  cited  from  2 
Peters,  or  later  authorities,  and  is  strongly  combated  by  Chief 
Justice  Taney  in  The  License  Cases,  5  How.  578  ei  seq.,  who  refers 
to  that  case  and  others  to  show  that  it  was  not  the  opinion  of  Chief 
Justice  Marshall  that  the  mere  grant  of  a  power  to  the  general 
government  is  to  be  construed  as  an  absolute  prohibition  to  the 
exercise  of  any  State  power  over  the  subject  of  it  The  question 
may  be  considered  as  now  settled  in  conformity  to  the  opinion  of 
Chief  Justice  Taney,  by  the  case  of  Cooky  v.  The  Board  of  Wardens 
of  Philadelphia,  12  How.  318,  which  holds  the  grant  of  the  power 
to  regulate  commerce  is  not  exclusive,  but  that  the  question  in  each 
case  depends  on  the  character  of  the  subject,  some  requiring  it  to  be 
treated  as  exclusive  and  others  not  so.    Opinion  of  Curtis,  J. 

But,  without  standing  on  what  some  may  regard  as  debatable 
ground,  it  seems  to  be  clear  that  when  a  State  exercises  her  own 
sovereign  power  in  a  matter  involving  the  interests  of  her  citizens, 
though  it  may  touch  upon  a  subject  within  the  field  of  the  power 
to  regulate  commerce,  it  is  not  for  that  reason  invaUd  if  it  conflicts 
with  no  law  congress  has  passed  upon  the  same  subject  Thus  pilot 
laws,  though  regarded  as  directly  affecting  a  subject  of  commerce, 
have  been  held  to  be  valid.  Cooley  v.  Board  of  Wardens,  12  How. 
299 ;  Pacific  Steamship  Co.  v.  Joliffe,  2  Wall.  (XI.  S.)  450.  So  a  law  of 
Maryland  forfeiting  vessels  engaged  in  catching  oystctrs  in  an  un- 
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lawful  manner  in  the  Chesapeake  bay  is  not  inTalid,  though  the 
vessel  was  duly  enrolled  and  licensed  under  the  acts  of  congress^ 
and  employed  in  the  coasting  trade.  A  law  of  New  York  requiring 
the  masters  of  vessels  coming  into  port  from  abroad  to  make  report 
within  twenty-four  hours  of  the  names,  places  of  birth,  of  last  legal 
settlement,  age  and  occupation  of  the  passengers,  was  decided  to  be 
good  as  an  exercise  of  the  police  power.  City  of  New  York  y*  MUn^ 
11  Pet.  102.  In  The  License  Cases,  5  How.  504,  the  laws  of  Massa- 
chusetts, Rhode  Island  and  New  Hampshire  were  held  not  to  be 
repugnant  to  the  constitution  of  the  United  States.  A  tax  in 
Louisiana  on  brokers  of  foreign  bills  was  held  not  to  be  repugnant 
NcUhan  y.  Louisiana,  8  How.  78 ;  see,  also,  Weaver  y.  Fegeley,  5 
Casey,  27 — weights  and  measures ;  White  y.  Commonwealth,  4  Binn. 
418;  Fox  Y.  Ohio,  5  How.  410 — counterfeiting  United  States  coin. 
Analogies  also  will  be  found  in  reference  to  the  power  oyer  the 
militia.  Houston  y.  Moore,  5  Wheat.  1.  The  power  to  establish 
uniform  bankrupt  laws.  Sturgis  y.  Crowningshield,  4  Wheat.  196. 
To  enact  naturalization  laws.    Chirac  y.  Chirac,  2  id.  269. 

We  come  now  to  the  particular  question  inyolved  in  this  case,  to- 
wit :  the  power  of  our  legislature  to  prohibit  the  floating  of  loose 
saw-logs  in  the  Susquehanna  riyer,  between  the  town  of  Nqrthum- 
bcrland  and  the  Maryland  State  line,  '^  without  the  same  being 
rafted  and  joined  together  or  inclosed  in  boats,  and  under  the  con- 
trol, superyision  and  pilotage  of  men  especially  placed  in  charge  of 
the  same,  and  actually  thereon.'^  Act  December  11,  1866,  §  2, 
Pamph.  L.  1867 ;  App.  1366.  This  act  eyidently  concerns  not  only 
the  police  power,  but  the  right  of  eminent  domain  of  the  State.  It 
was  said  by  Taney,  C.  J.,  in  Martin  y.  WaddeU,  16  Pet  410,  that 
^'when  the  reyolution  took  place  the  people  of  each  State  became 
themselyes  soyereign,  and  in  that  character  hold  the  absolute  righi 
to  all  their  nayigable  waters  and  the  soils  under  them  for  their 
common  use,  subject  only  to  the  rights  since  surrendered  by  the 
constitution  to  the  general  goyemmenf  This  language  was  re- 
peated by  McEiNLEY,  J.,  in  Pollard  y.  Hagan,  3  How.  229.  The 
constitution  of  the  United  States  confers  no  power  of  eminent  do- 
main or  of  legislation  oyer  State  territory,  except  that  contained  in 
the  16th  clause,  8th  section,  1st  article,  relating  to  the  seat  of  goy- 
ernment  and  places  purchased  with  the  consent  of  the  State  foT 
forts,  magazines,  etc  Hence  it  was  said  by  the  court  in  the  case 
last  cited,  that,  eyen  if  Georgia  had,  in  her  compact  of  cession  to 
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the  United  States  of  the  territory  of  Alabama,  granted  the  munici- 
pal right  of  fioyereignty  and  eminent  domain,  ^'snch  stipulation 
would  have  been  void  and  inoperative,  because  the  United  States 
have  no  constitutional  capacity  to  exercise  municipal  jurisdiction, 
sovereignty,  or  eminent  domain  within  the  limits  of  a  State  or 
elsewhere,  except  in  the  cases  in  which  it  is  expressly  granted.'' 
Hence  it  was  held  in  that  case,  that  the  shores  of  navigable  waters 
and  the  soils  under  them  were  not  granted  by  the  constitution  of 
the  United  States,  but  were  reserved  to  the  States  respectively,  and 
that  Alabama,  though  a  new  State,  had,  after  admission,  the  same 
rights,  sovereignty,  and  jurisdiction  over  the  subject  as  the  original 
States.  This  was  re-affirmed  in  Oilman  v.  Philadelphia^  3  WalL  718. 
The  practice  of  the  States  in  their  exercise  of  the  power  of  eminent 
domain,  and  their  right  to  improve  the  navigable  streams  within 
their  boundaries,  has  conformed  to  these  principles.  Each  has  as- 
sumed at  pleasure  to  dam,  slackwater,  improve  the  natural  channels 
and  bridge  these  streams,  when  the  interests  of  the  people  have 
made  it  necessary,  in  the  absence  of  any  act  of  congress  to  abridge 
its  power.  These  streams  and  their  navigation  have  always  been 
deemed  to  be  subject  to  the  regulating  or  police  power  of  the  State 
for  the  'protection  of  the  people  and  of  internal  commerce,  when 
not  in  conflict  with  any  act  of  congress  passed  under  the  power  to 
regulate  commerce.  Pennsylvania  has  exercised  these  rights  in  the 
improvement  of  the  navigation  of  the  Delaware,  the  Susquehanna 
and  the  Monongahela  rivers;  as  well  as  the  Schuylkill,  Lehigh,  etc 
The  character  of  these  public  rights  will  be  found  to  be  discussed 
m  Carson  v.  Blazor^  2  Binn.  475;  Shrunk  v.  Schuylkill  Navigation 
Co^  14  S.  &  R  71 ;  Susquehanna  Canal  Co.  v.  Wright,  9  W.  &  S.  9 ; 
Monongahela  Navigation  Co.  v.  Coons^  6  id.  101. 

These  State  decisions  underwent  review  in  RufidU  v.  DeHatoare 
and  Raritan  Canal  Co.,  14  How.  80,  in  which  the  power  of  Penn- 
sylvania and  New  Jersey  as  joint  sovereigns  over  the  Delaware  was 
sustained,  and  it  was  held  that  a  license  to  an  individual  over  its 
waters  was  revocable  and  held  in  subjection  to  the  superior  rights  of 
tJie  State  to  divert  the  water  for  pubtic  improvements.  The  State 
authority  is  strongly  sustained  in  the  power  to  bridge  these  large 
streams.  Pennsylvania  v.  Wheeling  Bridge  Co.,  18  How.  430 ;  Oil" 
man  v.  Philadelphia,  8  WalL  713 ;  Passaic  Bridge,  3  id.  782 ;  Flan- 
agan  v.  Philadelphia,  6  Wright,  231.  In  the  first  case,  of  the  Wheel- 
ing Bridge,  13  How.  519,  the  illegality  of  the  structure  was  placed 
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on  the  ground  that  congress  had  already  legislated  on  the  subject^ 
by  sanctioning  the  compact  between  Virginia  and  Kentucky,  making 
the  navigation  free  and  common  to  all  citizens  of  the  United 
States.  In  the  second  case,  in  18  How.  supra,  it  was  said,  the  prin* 
cipld  is  undoubted  that  the  act  of  Virginia  conferred  authority  to 
erect  and  maintain  the  bridge,  subject  to  the  exercise  of  the  power 
jf  congress  to  regulate  the  navigation  of  the  river.  The  more  re- 
cent case  of  Oilman  v.  Philadelphia,  supra,  re-asserts,  distinctly,  the 
principles  stated  in  Pollard  v.  Hagan  and  Wilson  v.  Blackbird  Greek 
Marsh  Co^  supra.  On  the  subject  of  ferries,  Conway  v.  Taylor,  1 
Black,  603,  settles  conclusively  die  power  of  the  State  to  grant  this 
franchise  on  navigable  streams.  From  these  principles  and  author- 
ities it  appears  to  be  clear  that  the  act  of  11th  December,  1866,  was 
A  lawful  exercise  of  the  police  power  of  the  State  upon  a  subject 
within  her  rightful  jurisdiction,  for  the  protection  of  the  naviga- 
tion of  the  Susquehanna;  and  not  being  repugnant  to  any  law  of 
congress  passed  to  regulate  commerce  on  this  river,  it  is  valid  and 
condtitutionaL 

The  court  below  having  sustained  the  position  of  the  plaintiffs, 
that  the  legislation  of  Maryland  and  Pennsylvania  created  a  con- 
tract between  these  States,  that  the  Susquehanna  is  a  public  high- 
way to  the  Maryland  line,  and  that  any  corporation  or  individuals 
•hould  have  authority  to  remove  all  natural  and  artificial  obstruo- 
tions  therefrom,  we  pass  to  the  next  question.  The  plaintifTs  assert 
that  the  modem  mode  of  driving  by  floating  logs  loosely  in  the 
stream,  and  following  after  them  to  dislodge  those  that  are  stranded, 
has  become  a  recognized  mode  of  navigation,  and  therefore  that  the 
act  of  1866  infringes  th^  contract  between  the  States.  This  is  not 
strictly  correct  Driving,  as  it  is  called,  is  chiefly  confined  to  the 
west  branch  of  the  Susquehanna,  where  booms  have  been  provided 
by  law  for  catching  the  logs  and  delivering  them  to  their  owners. 
The  very  driving  referred  to  is  itself  regulated  by  law,  and  is,  there- 
fore, no  disproof  of  the  power  of  the  State  to  regulate  the  naviga- 
tion. But  a  contract  to  preserve  the  free  and  public  navigation  of 
the  river  is  not  infringed  by  proper  regulations  which  promote  the 
very  purpose  of  the  navigation  by  making  it  safe  and  convenient 
to  all,  and  preventing  it  from  being  monopolized  and  dominated  by 
a  few.  According  to  the  evidence  this  mode  of  using  the  river  is 
productive  of  great  injury  both  to  the  riparian  owners  and  those 
navigating  the  river  with  arks,  rafts,  boats,  eta    In  this  case  200, 
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000  logs  were  collected  at  a  point  on  the  river  called  Dayitfi,  to  be 
floated  down  to  the  mills  of  the  plaintifib  below  the  Maryland  line^ 
and  after  being  set  afloat  were  overtaken  by  a  freshet.  The  effect  is 
thus  described  by  the  learned  judge  in  his  charge.  '^  Witnesses,''  he 
says,  ^describe  the  consequences  of  this  drive  of  logs,  ovei taken  by 
the  flood,  as  ruinous  to  the  defendants  and  others  owning  property 
along  the  river.  The  cultivated  islands  of  the  defendants  and  others 
were  covered  with  logs,  the  trees  which  protected  the  banks  up- 
rooted or  broken.  The  logs,  carried  over  and  upon  them,  formed 
dams  at  the  head  of  the  island,  causing  channels  to  be  cut  through 
the  grain-fields  of  fifty  feet  in  width,  the  length  of  the  island,  and 
logs  carried  out  upon  the  meadows  and  low  lands  adjoining  the 
river,  to  the  distance  of  a  fourth  of  a  mile  from  the  usual  channel 
In  addition  to  the  injury  to  private  property  as  described  by  the' 
witnesses,  some  (who  have  been  pilots  on  the  river  for  fifteen  of 
twenty  years,  and  experienced  in  running  rafts)  say  they  would  not 
consider  it  safe  to  undertake  to  run  a  raft  with  a  drive  of  200,000 
logs  floating  loose  upon  the  river.  Some  describe  the  imminent 
danger  to  which  they  have  been  exposed.  That  they  can  neither 
land  at  night,  go  through  the  chutes  in  the  dams,  nor  along  the 
narrow  channels  when  logs  are  floating  thick  in  the  river.  Wit- 
nesses who  saw  the  drive  of  1868  say  that  an  ordinary  raft  could 
not  have  lived  among  the  logs ;  and  that  they  have  known  rafts  de- 
tained till  the  fall  season  in  consequence  of  loose  l9g8  floating  so 
that  they  could  not  safely  venture  out  into  the  river." 

Clearly  such  a  use  of  the  river  is  improper,  and  conflicts  with  the 
rights  of  others.  Duboia  v.  Olauby  2  P.  F.  Smith,  238.  We  think 
the  State,  in  the  exercise  of  her  sovereign  authority  and  police 
power,  had  a  right  to  forbid  such  a  mode  of  using  the  stream. 

The  next  question  is,  whether  the  mode  of  forfeiture  provided  in 
the  law  is  valid.  The  2d  section  of  the  act  of  1866  forfeits  the  title 
of  the  owner,  if  the  logs  be  found  floating  loose  in  the  stream  and 
not  in  the  personal  charge  of  some  one  upon  them,  and  vests  it  in 
the  captor,  at  the  expiration  of  two  months,  if  the  owner  do  not 
appear  within  that  time  and  pay  the  captor  fifty  cents  for  every  log 
taken  up. 

If  this  means  that  a  forfeiture  can  take  place  without  notice,  as 
the  court  below  held,  and  without  an  opportunity  of  being  heard 
on  the  question  whether  the  owner  had  voluntarily  set  his  logs 
afloat  loose  upon  the  stream,  then  it  seems  to  us  to  be  contrary  to 
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the  proYision  iu  the  bill  of  rights,  that  no  one  shall  be  depriyed  of 
his  property  nnless  by  the  judgment  of  his  peers,  or  the  law  of  the 
land.  The  law  of  the  land  means  by  due  process  of  law.  2  Kent's 
Com  13  ;*  Sedgwick'on  Stat  and  Const.  Law  (ed.  1857),  610;  Mur* 
ray's  Lessee  r.  Hobohen  Land  Company^  18  How.  276.  It  does  not 
mean  merely  an  act  of  the  legislature,  for  that  would  abrogate  all 
restriction  on  legislative  power.  2  Kent,  13,*  in  note.  *^  The  design 
of  the  convention,'*  says  Gibson,  0.  J.,  "was  to  exclude  arbitrary 
power  from  every  branch  of  the  government;  and  there  would  be 
no  exclusion  of  it  if  such  rescripts  or  decrees  were  allowed  to  take 
eflTect  in  the  form  of  a  statute.''  Norman  v.  Heistf  5  W.  &  S.  173. 
This  provision  and  those  as  to  the  administration  of  justice  in  the 
bill  of  rights,  require  that  all  claims  for  justice  between  man  and 
man  shall  be  tried,  decided  and  enforced  by  the  judicial  authority 
of  the  State  and  by  due  course  of  law.  Per  Lowbib,  J.,  Menges  v. 
Dentlerj  9  Casey,  495.  In  Oreene  v.  James,  2  Curtis,  189,  cited  in 
Sedgwick  on  Stat  and  Const  Law,  p.  611,  Justice  Cubtis,  in  the 
circuit  couic  of  the  United  States,  held  that  an  act  of  Rhode 
Island,  authorizing  a  seizure  of  property  in  an  unlicensed  tippling 
shop,  wa6  in  violation  of  the  constitution  of  the  State,  because  it  did 
not  provide  for  notice  by  due  legal  means  of  the  nature  and  cause 
of  the  accusation,  nor  for  a  trial  of  the  question  whether  the 
liquors  were  held  for  sale  in  violation  of  law.  The  provision  in  the 
constitution  of  Bhode  Island  is  in  the  same  language  as  that^in  our 
own.  This  subject  was  discussed  in  Fetter  v.  WiU,  10  Wright,  460, 
in  reference  to  the  act  of  22d  April,  1822,  to  prevent  the  disturb* 
ance  of  meetings  held  for  religious  worship,  though  the  point  in 
the  case  was  not  decided,  Thompson  and  Woodwabd,  JJ.,  holding 
the  law  to  be  unconstitutional.  Now  it  is  very  clear  that  the  mere 
fiEKst  that  a  man's  property  is  found  floating  down  the  stream  is  not, 
ipso  facto,  a  ground  of  forfeiture,  so  as  to  deprive  him  of  title.  It 
is  the  intentional  or  voluntary  act  of  floating,  directing  or  author- 
izing to  be  floated,  which  the  law  prohibits.  For  aught  the  captor 
or  tlie  public  may  know  the  logs  might  have  been  carried  off  by  a 
flood,  or  by  the  illegal  acts  of  trespassers.  In  Doctor  and  Student, 
ch.  51,  it  is  said,  ''though  a  man  waive  the  possession  of  his  goods^ 
and  saith  he  forsake th  them,  yet  by  the  law  of  the  realm  the  prop- 
erty remaineth  still  in  him,  and  he  may  seize  them  after,  when  he 
will."  And  see  Story  on  Bailm.  55,  59, 85,  86,  87.  It  is  CTid^nt, 
therefore,  that  title  cannot  be  divested  by  the  mere  fact  of  the 
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property  being  found  floating  on  the  stream.  That  may  justify 
seizure  to  answer  the  supposed  offense.  But  to  forfeit  the  tiUe,  the 
owner  must  hare  notice,  and  an  opportunity  of  showing  that  his 
property  was  not  yoluntarily  set  afloat  on  the  stream  conliwy  tp 
law.  The  court  below  erred,  therefore,  in  holding  that  the  title  to 
the  logs  found  afloat  was  divested  without  notice ;  and  we  think, 
also/  that  there  was  error  in  holding  that  the  proyiaion  for  notice 
in  the  act  of  1812  is  repealed.  Evidently  it  is  not  repealed  by  the  act 
of  10th  April,  1862,  section  7,  P.  L.  286,  as  the  repealing  clause 
applies  only  to  the  stamped  lumber  mentioned  in  the  flrst  section 
put  into  the  Susquehanna  at  or  above  the  boom  at  Williamsport 
Nor  is  it  repealed  by  the  8d  section  of  the  act  of  11th  December, 
1866,  repealing  all  laws  and  parts  of  laws  inconsistent  with  the 
provisions  of  that  act  There  is  not  a  word  in  the  act  inconsistent 
with  that  part  of  the  act  of  1812,  section  1,  which  requires  the 
^  person  taking  up  such  lumber  floating  down  the  waters  of  the 
said  river  to  lodge  a  list,  by  him  subscribed,  within  thirty  daya 
thereafter,  with  the  nearest  justice  of  the  peace  of  the  town  or 
township  where  such  lumber  was  taken  up,  of  the  number,  quality 
and  quantity  of  logs,  etc.,  with  the  marks  of  the  same,  and  requir- 
ing the  justice  to  enter  the  same  on  his  docket,  and  to  cause  the 
same  to  be  published  at  least  three  weeks  in  one  weekly  newspaper 
of  the  county  wherein  such  lumber  was  taken  up.**  Then  the  1st 
section  of  the  act  of  1866  declares  it  to  be  the  true*  intent  and 
meaning  of  the  1st  section  of  the  act  of  1812,  *'that  any  saw-logs 
may  be  taken  up  under  the  provisions  of  said  secUon,  whether  the 
same  be  put  into  the  streams  intentionally  or  otherwise,  and  whether 
the  same  be  floated  intentionally  or  otherwise,  the  true  intent  and 
meaning  thereof  being  that  no  saw-logs  may  be  floated  or  dritfsn 
therein  unless  rafted  and  under  the  pilotage  and  control  ofmen^  and 
thai  all  saw-logs  not  so  rafted  and  under  the  pilotage  and  control  of 
n  en  shall  and  may  be  taken  up  under  the  provisions  thereof** 

Thus  the  act  of  1866  expressly  directs  that  logs  floated  loosely  in 
tlie  stream,  not  under  the  control  of  men  (and  which  the  2d 
section  proceeds  to  prohibit,  and  delare  a  consequent  forfeiture  of 
the  logs),  shall  be  taken  up  under  the  provisions  of  the  1st  section 
of  the  act  of  1812.  And  without  this  plain  language  the  identity 
of  the  subject  of  legislation  and  the  necessity  of  notice  to  make 
the  law  valid,  require  us  to  hold  that  the  act  of  1812  and  its  sup- 
plements are  to  be  construed  in  pari  materia  with  the  act  of  1866. 
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The  only  objection  that  can  be  urged  against  the  charge  as  to 
the  measure  of  damages  is,  that  the  coort  assumed  that  the  logs 
were  captured  by  the  defendants  under  an  honest  belief  that  they 
were  forfeited — a  matter  rather  for  the  jury.  The  action  of  replevin 
lies  wherever  one  man  claims  goods  in  the  possession  of  anothei: 
without  regard  to  the  manner  in  which  possession  was  obtained. 
But  it  is  equally  well  settled  that  upon  the  question  of  damages  the 
means  by  which  possession  has  been  taken  or  retained  will  be  con- 
sidered*  Hence  exemplary  damages  may  be  given  when  there  has 
been  outrage  in  the  taking,  or  vexation  and  oppression  in  the  deten* 
tion ;  and  on  the  other  hand,  an  innocent  mistake  in  the  taking  or 
detention  may  r^uce  the  damages  to  mere  compensation.  This 
subject  was  fuUy  examined  in  Her  die  v.  Young,  5  P.  F.  Smith,  176. 
The  court  below  held  that  the  logs  grounded  on  the  islands  were 
not  liable  to  capture  and  forfeiture  under  the  2d  section  of  the 
act  of  1866.  is  till  it  was  a  question  for  the  jury,  whether  the 
defendants  had  not  ^lade  an  innocent  mistake  in  not  proceeding 
ffficording  to  the  act  of  1812.  Prima  facisy  the  value  of  the  prop- 
erty when  and  where  it  is  replevied  is  the  measure  of  compensa- 
tion ;  but  this  may  be  varied  by  the  circumstances  as  to  the  char- 
acter of  the  taking  and  the  removal  to  the  place  of  the  replevy. 

Judgment  reversed,  and  a  venire  de  novo  awarded* 

The  defendants'  writs  of  error  were  argued  by 

S.  O.  Thompson  and  B.  F.  Junkiti,  for  plaintifb  in  error. 

A.  C.  Simpson  aud  S.  Linn  (with  whom  were  C.  J.  T.  Mclniir% 
Black  (§  Meredith),  tor  defendants  in  error. 

AoNEW,  J.  The  main  questions  arising  in  this  case  have  been 
considered  and  disposed  of  in  the  writ  of  error  of  Oraig  <&  Blanch- 
ard  V.  Kline.  Opinion  just  read.  In  the  present  writ  of  error,  the 
only  question  is  upon  the  right  of  the  defendants  to  take  up  the 
logs  found  lying  upon  the  islands  and  not  afloat  We  have  said,  in 
the  other  writ  of  error,  that  the  2d  section  of  the  act  of  1866  must 
be  taken  in  connection  with  the  former  acts  on  the  same  subject, 
and  that  the  proceedings  and  notice  required  by  the  act  of  181 J,  at 
altered  and  modified  by  its  supplements,  are  applicable  to  seizures 
of  logs  under  the  act  of  1866.  The  defendants  had  a  right  to  take 
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ap  the  logs  lying  on  the  islandB,  under  the  acts  of  1812, 1853,  and 
1855,  as  explained  by  the  Ist  section  of  the  act  of  1866.  But  hay- 
ing failed  to  comply  with  their  provisions  as  to  the  mode  of  taking 
up  the  logs,  the  plidntifb  were  entitled  to  recoyer,  so  that  substan- 
tially the  instruction  of  the  court  led  to  the  correct  result^  and  the 
judgment  is  afBrmed. 


KxnrxDT,  appellant^  y.  Jomnrrav. 

(«FMUi.Bl.4iL) 

LtmaUe — power  qfeommiUeB  to  eUtif^rwUmk 

The  oommittee  of  a  Iniuitio  widow  cannot  make  an  eleetkm  for  her  between 
the  provision  mmde  for  her.  In  the  will  of  her  hnahand,  and  her  dofwer  at 
,  o^nnmon  law,  without  the  sanction  of  the  court. 

Action  of  dower  by  Max  Kennedy,  committee  of  Bally  Mahon, 
lunatic,  widow  of  Robert  Mahpn,  against  (George  Johnston.  The 
material  facts  are  stated  in  the  opinion.  The  verdict  was  for  defend- 
ant and  plaintiff  appealed. 

F.  W,  KimmM  (with  whom  were  /.  JS.  Orr  and  Eminody  A  Bimh 
4irt)y  for  plaintiff  in  error. 

/.  McD,  Sharpe  (with  whom  were  Siumbamgh  d  Oehr),  for  defend- 
ant in  error. 

Act  of  June  13, 1836,  §  15  0^  seq.,  Pamph.  L.  596,  Purd.  682,  pL 
22,  etc. ;  Hehn  v.  Hehn,  11  Har.  415 ;  Outhrufa  Appeal^  4  id.  321.. 
The  right  of  election  is  personal  Bow  v.  Boony  3  Har.  &  McH. 
93 ;  Collins  v.  Carman^  5  Md.  503 ;  Lotois  v.  Lewis,  7  Ired.  72 ;  Mor- 
riU  V.  Emery,  10  Pick.  507.  If  the  widow  is  under  disability  the 
court  will  elect  for  her.  PuUeney  v.  Darlington,  2  Ves.  Jr.  560; 
Bopcr  on  Husband  and  Wife,  571,  note ;  Noys  v.  Mordauni,  2  Vem. 
581 ;  Streatfield  v.  Streatfield,  Cas.  temp.  Talb.  176 ;  1  Leading  Cases 
in  Equity  (White  &  Tudor),  Hare  &  Wallace's  Notes,  271,  etc.; 
boughton  v.  Boiyhton,  2  Ves.  12 ;  Bar  v.  Bar,  3  Bra  P.  C.  173 ; 
Chettvynde  v.  Fleetwood,  1  id.;    Vane  v.  Lord  Dvngannon,  2  S  &  U 
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188 ;  Davis  t.  Pagey  9  Yes.  850 ;  Ebington  y.  Mington,  5  Madd.  117 ; 
Wilson  Y.  Lord  John  Toamshend,  2  Yes.  Jr.  698 ;  Ooodwyn  y.  Oood- 
toyn,  1  Yes.  Sr.  228;  Bigland  y.  Huddleston,  8  Bro.  0.  0.  285,  note; 
Oretton  y.  Howardj  1  Swanst  418 ;  Ashburnham  y.  AsAbumhamy  18 
Yes.  Jr.  1111 ;  Jtobertson  y.  Stephens,  1  Ired.  Eq.  247;  McQueen  y. 
McQueen,  2  Jones'  Eq.  16;  T^faman  y.  Roland,  8  Har.  480;  ^del^ 
son  Y.  Bowie,  2  Bland.  606. 

AoNSW,  J.  Robert  Mahon,  the  hnsband  of  Sallj  Mahon,  died  in 
May,  1845.  and  she  was  not  declared  a  Innatic  nntil  Angnst,  1867. 
Daring  all  this  interyal  she  took,  nnder  the  will  of  her  hnsband,  the 
proYisions  made  for  her.  Had  she  been  sane»  there  conld  be  no 
donbt  that  the  acts  of  acceptance  under  the  will,  as  giyen  in  eyi- 
dence,  wonld  haye  been  deemed  an  election  in  pais  and  barred  her 
dower.  '  Cauffman  y.  Caufftnaii,  17  S.  &  R.  16 ;  Light  y.  Light,  9  Har. 
407 ;  Bradford  y.  Kents,  7  Wright,  474.  Bnt  if  she  were  insane  from 
the  period  of  her  husband's  death,  of  which  there  was  some  eyidenoe, 
■lie  was  without  capacity  to  elect,  and  this  raises  the  only  question 
we  need  discuss  —  the  power  of  Dr.  Kennedy,  as  heir  committee,  to 
elect  for  her  without  the  sanction  of  the  court  of  common  pleaSi 
In  yiew  of  the  doctrine  of  election,  as  administered  in  equity,  and 
of  the  powers  conferred  on  the  committee  of  a  lunatic,  which  are 
entirely  statutory,  he  had  not  the  power  without  application  to  the 
court  Under  the  11th  section  of  the  act  of  April,  1833/ relating  to 
wills,  a  deyise  or  bequest  by  a  husband  to  his  wife,  of  any  portion  of 
his  estate  or  property,  is  deemed  and  taken  to  be  in  lieu  of  her  dower 
in  his  real  estate,  saying  her  right  to  elect  her  dower,  which  means 
at  common  law.  Shaffer  y.  SJiaffer,  14  Wright,  394.  She  is,  there- 
fore, put  to  her  election  between  the  proyisions  of  the  will  and  her 
dower,  while  her  default  to  appear  and  elect  under  the  act  of  29th 
March,  1832,  section  35  (Pamph.  L.  200),  after  citation  seryed,  is 
deemed  to  be  an  acceptance  of  the  proyision  of  the  will,  and  bars 
dower.  The  eyident  leaning  of  the  law,  in  the  absence  of  an  elec- 
tion of  dower,  is  toward  the  wilL  The  choice  thus  presented  by 
the  law  is  one  for  a  judicious  consideration — one  of  judgment  to  be 
exercised  upon  a  yiew  of  the  circumstances.  The  right  is  also  per- 
sonal, to  be  exercised  by  the  widow  herself,  or,  if  she  be  incompetent 
because  of  unsoundness  of  mind,  by  the  court  which  has  the  care  of 
her  estate,  unless  there  be  a  statutory  power  committed  to  the  com* 
mittee.    In  Maryland  and  North  Carolina,  it  has  been  held  fhathet 
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right  of  election  is  personal,  and  can  be  exercised  only  by  herseUl 
1  Washb.  on  Beal  Prop.  272*,  citing  Boone  y.  Boone,  8  Har.  ft  McH. 
93 ;  Collins  y.  Oarmanf  5  Md.  503 ;  Lewis  y.  Lewis,  7  Ired.  72. 
In  England,  in  cases  of  election,  generally,  the  jurisdiction  is  exer- 
cised by  the  court  of  chancery,  which  has  also  the  care  of  the  per- 
sons and  estates  of  persons  non  compotes  meniis'.  2  Maddock's 
Ch.  48  to  60;  2  Story's  Eq.,  §§  1076,  1077,  1080,  1097;  Cauff- 
man  y.  Cauffman^  17  S.  ft  B.  24,  25,  26.  In  the  case  of  infants  and 
married  women,  the  court  of  chancery,  when  necessary,  will  refer 
the  matter  to  a  master  to  inquire  as  to  what  would  be  most  benefi- 
cial to  the  infant  or  feme  covert,  in  order  to  make  the  proper  decree. 
See  authorities  collected  in  note,  White  ft  Tudor's  Leading  Cases  in 
Equity,  p.  272 ;  also  note  to  Lculy  Cavan  y.  PouUeney,  2  Ve&  Jr.  563, 
Sumner's  Edition. 

In  this  State  the  5th  article  of  the  constitution,  section  6,  confers  on 
the  court  of  common  pleas  the  power  of  a  court  of  chancery,  so  bi 
as  relates  {inter  alia)  to  the  persons  and  estates  of  those  who  are 
non  compotes  mentis.  The  act  of  13th  June,  1836,  relating  to 
lunatics  and  habitual  drunkards  (Pamph.  L.  592),  was  passed  to 
carry  out  this  proYision  of  the  constitution.  It  is  under  this  act 
the  committee  deriYes  all  his  powers,  and  unless  the  power  to  elect 
can  be  found  in  the  law  or  be  fairly  inferred  from  its  original  terms, 
it  does  not  exist.  It  is  obYious,  there  is  no  such  power  conferred  in 
words,  general  or  special,  and  there  appears  to  be  nothing  in  the 
character  and  nature  of  the  duties  enjoined  from  which  the  power 
can  be  drawn.  When  properly  qualified  the  law  confers  on  the 
committee  the  management  of  the  real  and  personal  estate  of  the 
lunatic  with  power  to  apply  the  income  only  to  the  payment  of  his 
debts,  and  the  support  of  himself  and  his  family.  But  beyond  this 
the  committee  cannot  go  in  disposing  of  the  estate  without  the  aid 
or  sanction  of  the  court  If  the  income  be  insuflScient  the  principal 
cannot  be  used,  or  the  real  estate  couYcrted  without  the  direction 
of  the  court  To  the  court  belongs  the  power  of  making  orders 
touching  the  care  and  custody  of  the  person,  and  the  management 
and  safe-keeping  of  the  estate,  of  the  lunatic,  necessary  and  proper 
for  the  purpose.  The  election  of  one  of  two  things  when  only  one 
can  be  chosen  for  the  lunatic  is  undoubtedly  a  judicial  not  a  minis- 
terial act,  and  belongs  to  the  court  and  not  to  the  committee.  The 
act  of  election  settles  the  title,  and  makes  that  absolute  which  was 
before  uncertain  and  optional.    Where  the  title  may  attach  to  either 


JANUABY  TEBM,  1870.  653 

Kennedy  ▼.  Johnsknt. 

of  two  subjects  of  property  by  election^  it  requires  a  comparison  of 
benefits,  and  a  choice  to  settle  the  title  upon  one  of  them  absolutely. 
This  the  committee  undoubtedly  cannot  do  from  the  provision  of  a 
mere  power  of  management,  for  that  implies  a  title  already  to  the 
thing  .to  be  managed,  aAd  for  the  same  reason  the  power  to  elect 
iocs  not  flow  from  a  power  to  sue  for  and  recoTer  the  property  of  a 
lunatic.  It  also  implies  a  pre-existing  title  in  the  lunatic;  while 
the  election  is  required  to  be  made  before  title  absolutely  accrues. 
It  was  therefore  not  in  the  power  of  the  committee  of  his  own 
motion  to  relinquish  the  provision  made  for  the  wife  in  the  will  of 
the  husband,  and  cast  himself  upon  the  dower.  It  was  his  duty  to 
apply  to  the  court  of  common  pleas  having  jurisdiction  over  the 
person  and  estate  of  the  lunatic  for  leave  to  elect  the  dower,  which 
the  court  would  grant  only  on  due  consideration  of  the  advantages 
and  disadvantages  of  the  choice.  After  such  a  decree  he  could  then 
proceed  to  have  a  record  of  his  election  made  in  the  orphans'  court, 
under  the  provisions  of  the  act  of  29th  of  March,  1831^  and  be  in  a 
position  to  recover  the  dower  if  denied  to  hinu 

ITiis  subsiatUiatty  dufpoui  of  all  the  0rror$  asstgned,  tmd  tk$ 
judgment  is  affirmed. 
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The  defendant,  while  an  infant,  purchased  certain  mortgaged  real  eatale,aB4 
in  the  deed  to  her  oovenanted  to  pay  the  mortgage.  She  thereafter  aold 
the  real  estate  at  an  advanced  price.  Some  yean  after  she  became  of  age,  the 
mortgage  was  foredoaed  by  action,  in  which  she  waa  made  a  party  and  ap 
peared.  A  J  adgment  thereon,  for  deficiency,  waa  entered  against  her  grantor 
HM^  that  Uie  covenant  was  voidable  on  the  part  of  the  defendant,  and  that  a 
retention  of  the  fruits  of  her  sale  after  she  becameiof  age  was  not  an  act  in 
affirmance  of  the  contract,  nor  was  the  appearance  in  the  f ordosore  snh 
an  act  tending  to  ratify  her  obligation. 

Appeal  by  defendant  from  judgment  of  general  term  of  snpreme 
oonrt  in  second  judicial  districty  affirming  a  judgment  for  plain- 
tiff. 

One  Edward  A.  Walsh  gave  a  mortgage  npon  certain  real  estate 
owned  by  him,  to  sQcnre  the  payment  of  t3,<)00.  Subsequently,  he 
sold  and  conveyed  the  mortgaged  premises  to  defendant  for  the  oon« 
sideration  of  19,300.  In  the  deed  of  conveyance,  the  defendant  as- 
sumed the  payment  of  the  mortgage.  The  defendant  was  at  that 
time  an  infant,  and  also  was,  and  has  since  remained,  a  married 
woman. 

About  seven  months  afterward,  the  defendant  conveyed  the 
mortgaged  premises  to  one  Brouwer.    The  consideration  of  the 
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deed  was  112^000,  and  Brouwer  therein  assamed  the  payment  of 
fihe  mortgage. 

The  mortgage  was,  subsequent  to  the  defendant's  reaching  her 
majority,  foreclosed  by  action  in  which  she  was  served  with  a 
Bommonsy  complaint,  and  notice  of  object  of  action.  She  appeared 
by  attorney  in  such  action.  The  property  was  sold  under  fore- 
closure and  failed  to  bring  the  amount  due  by  II9504.O4,  for  which 
deficiency  judgment  was  entered  against  Edward  A.  Walsh,  who 
paid  the  same.  He  assigned  his  claim,  under  the  covenant  in 
the  deed  to  defendant,  to  the  plaintiff's  testatrix,  who  commenced 
this  action  on  such  covenant 

The  case  was  tried  by  liie  court  without  a  jury.  The  court  found 
that  the  defendant  was  only  nineteen  or  twenty  years  of  age  when 
she  bought,  and  that  she  retained  the  estate  conveyed  to  her,  and 
the  proceeds  thereof  but  did  not  find  whether  she  was  of  age  or 
not  when  she  sold  to  Brouwer* 

Ira  D.  WarreUf  for  appellant. 

8afnuel  Handf  for  respondent. 

Allek,  J.  The  infancy  of  the  defendant,  at  the  time  of  the  al- 
leged undertaking  upon  which-the  action  is  based,  appears  by  the 
record  as  found  by  the  judge  at  the  trial  upon  the  evidence.  The 
obligation  was  therefore  voidable  at  her  option,  and  the  action  can* 
not  be  maintained  unless  ratified  and  affirmed  after  she  attained  her 
majority ;  and  the  onus  of  showing  such  ratification  was  upon  the 
plaintiff.  A  continuance  in  possession  of  the  premises,  the  convey- 
ance of  which  constituted  the  consideration  of  her  contract,  and  a 
sale  of  the  same  by  her  after  she  became  of  age,  would  have  been  an 
affirmance  of  the  transaction  by  which  she  acquired  the  title,  and 
entitled  the  plaintiff  to  recover  in  the  action.  Lynds  v.  Budd,  2 
Paige,  191 ;  Henry  v.  Root,  33  N.  Y.  626 ;  Bryden  v.  Brydm,  9 
Meta  519. 

So,  too,  the  retention  of  the  property,  and  an  omission  to  disaf- 
firm within  a  reasonable  time  after  arriving  at  the  age  of  twenty- 
one  years,  would  have  operated  as  an  affirmance  of  the  contract,  and 
been  an  answer  to  the  defense  of  infEincy.  Kline  v.  Beebe,  6  Conn. 
494 ;  Cecil  v.  Salisbury,  2  Vem.  324  An  infant  will  not  be  per* 
mitted  to  retain  property  purchased  by  her  and  at  the  same  tmie  re- 
pudiate the  contiact  of  purchase.    Kitchen  y.  Lee,  11  Paige,  107 
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But  in  this  case,  although  the  fact  of  infancy  at  the  time  of  the  al- 
leged contract  is  expressly  found,  which  entitled  the  defendant  to  a 
judgment,  unless  by  some  act,  after  she  became  of  age,  she  had  rati- 
fied and  affirmed  the  contract,  no  such  act  is  found.  The  affirm- 
ance of  the  contract,  as  suggested,  was  a  &ct  to  be  proved  by  the 
plaintiff,  and  to  be  affirmatively  found  by  the  judge,  to  i^void  the 
defense  of  infancy  clearly  established.  While  every  intendment  will 
be  in  support  of  a  judgment,  and  nothing  will  be  taken  by  infer- 
ence against  it  upon  appeal,  this  court  cannot  infer  or  assume  the 
existence  of  a  &ct  lying  at  the  foundation  of  the  action,  in  the 
absence  of  any  finding  upon  the  subject,  or  evidence  warranting 
such  a  finding.  Omissions  and  defects  in  a  finding  may  be  supplied 
by  inference,  but  not  the  entire  want  of  finding,  in  the  absence  of 
evidence  of  the  necessary  fact  appearing  in  the  case.  This  defense 
of  infancy  is  established  by  the  decision  and  findings  of  the  judge, 
with  no  fact  in  avoidance  of  it  It  is  true  that  the  judge,  as  *'a 
conclusion  of  law,  finds  that  the  acts  of  the  defendant,  after  reach- 
ing the  age  of  twenty-one  years,  were  a  ratification  of  the  obliga* 
tion,'^  etc.  But  he  does  not  find  any  act  to  have  been  performed  by 
her  after  that  period,  except  the  appearance  of  an  attorney  in  the 
action  to  foreclose  the  mortgage ;  nor  does  he  find  that  by  her  acts 
she  ratified  the  contract  after  becoming  of  age,  even  if  such  find- 
ing, without  specifying  the  particular  acts  relied  upon,  would  have 
been  sufficient ;  and  neither  the  evidence  nor  the  findings  and  state- 
ments of  the  judge  show  that  the  defendant  had  attained  her  ma- 
jority at  the  time  of  the  sale  of  the  premises  by  her.  Indeed,  the 
inference  from  the  case  is  rather  adverse  to  such  a  conclusion.  A 
possession  or  retention  of  the  fruits  of  her  sale,  after  she  became 
twenty-one  years  of  age,  if  such  fact  was  clearly  established,  was  not 
an  act  in  affirmance  of  the  contract  with  the  plaintiff's  testator.  It 
was  not  the  exercise  of  any  control  over  the  property  conveyed.  A 
tender  of  payment  by  her  to  her  grantor,  or  his  representatives,  of 
the  moneys  received  by  her,  would  not  have  been  a  disaffirmance  of 
the  contract 

The  api)earance  in  the  foreclosure  suit  was  not  an  act  tending  to 
ratify  her  obligation.  She  was  not  called  upon  to  interpose  the  de- 
fense of  infancy  in  that  action.  It  would  have  been  unavailing  for 
any  purpose.  The  question  could  not  have  been  tried,  and  was  not 
material  to  any  issue  that  could  have  been  formed  there. 

Judgment  reversed  and  new  trial  ordered* 
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TbxwmjlN,  appellHnt,  y.  Fbbsmav. 

<4SN.r.84.) 
Pmrti  grant  if  t%ai  etkUe — righU  of  pari%e$  In  poatrntian  umd0r. 

The  plaintiff,  owning  a  pieoe  of  wild  land,  told  the  detondanta  thai  tho  piem- 
iaea  ahonld  be  theira  aa  long  aa  they  lired,  and  pat  them  in  poaaeaaion  of 
theaame.  The  defendanta  occupied  the  premiaea  for  a  number  of  yeara, 
and  made  extenaive  improyementa  upon  them.  SMf  that  the  expenditnrea 
made  npon  permanent  improyementa  constituted,  in  equity,  a  oonaideration 
for  the  promise  of  the  plaintiff,  and  that  the  performance  of  the  promiaa, 
although  by  parol,  could  be  enforced  in  equity,  and  that  an  action  of  eject* 
BMnt  would  not  Ue  againat  defendanta  in  poaaeaaion. 

Appbal  from  order  of  general  term  of  supreme  conrt  in  sixth  judi- 
cial district,  reversing  judgment  for  plaintiff  and  ordering  a  new  triaL 

The  plain  tiffy  in  the  year  1860,  purchased  a  place  containing  forty 
acres  of  land,  and  situated  in  Cortland  county.  Soon  afterward 
lie  put  the  defendants,  one  of  whom  is  plaintiff's  son,  and  the  other 
such  son's  wifcy  in  possession  of  the  place.  Before  doing  so,  he  told 
them  that  the  premises  should  be  theirs  as  long  as  they  lived,  and 
afterward  said  to  them  that  he  had  bought  the  place  for  a  home 
for  them,  and  gave  it  to  theuL  The  defendants  cleared  a  numbw 
of  acres  on  the  place,  built  a  house,  and  made  other  improvements. 
Tho  defendant,  plaintiff's  son,  afterward  left  his  wife  and  fiEtmily 
and  went  to  live  with  his  father.  Subsequeiitly  this  action  of 
qectment  was  brought  by  plaintiff  Plaintiff's  son  did  not  defend* 
(The  decision  at  general  term  is  reported  in  51  Barb.  806.)  The 
plaintiff  appealed  to  this  court 

M.  M.  Water$y  for  appdlant 

Miner  A  KerUy  for  respondents. 

Oboybb,  J.  As  the  order  of  the  general  term  does  not  show  that 
it  was  based  upon  errors  of  fact,  it  must  be  assumed  by  this  court  to 
have  been  based  upon  errors  of  law  only.  The  fiaots  must  be 
assumed  to  have  been  correctly  found  by  the  referee.  The  only 
legal  questions  arise  upon  the  exception  tsJsen  by  the  respondent  to 
the  legal  conclusion  drawn  by  the  referee  from  the  facts  found  by 
him.  That  conclusion  was,  that  although  the  plaintiff  gave  said 
premises  to  the  defendant,  yet  said  gift,  being  by  parol,  was  not  valid 
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and  passed  no  iiiie,  dUier  legal  or  equitable,  to  the  premiaea  aet  out 
in  the  oomplaint»  and  therefore  he  ordered  judgment  for  the  plain- 
tiff for  the  reooyery  of  the  posaeaeion  thereofl  If  this  legal  oondu- 
sion  from  the  fnots  found  be  correct,  the  general  term  eiTsd  in 
reversing  the  judgment,  and  the  order  appealed  from  must  Ik: 
reversed.  While  the  evidence  contained  in  the  case  and  ezoeptious 
cannot  be  looked  intS  for  the  purpose  of  finding  additional  facts,  as 
a  ground  for  the  reversal  of  the  judgment,  yet  it  may  be  for  the 
purpose  of  determining  the  meaning  of  the  findings  of  the  referee. 
When  these  are  read,  aided  by  this  light,  the  referee  finds  that  when 
the  plaintiff  purchased  the  lands  in  controversy,  being  about  forty 
acres  of  land,  wild,  with  the  exception  of  about  six  acres  which  had 
been  wholly  or  partially  cleared,  he  gave  it  to  the  defendants.  That 
is,  that  he  promised  to  give  it  to  them  for  their  lives  and  the  life  of 
the  survivor,  in  case  they  would  move  to  and  reside  thereon,  and 
that,  in  pursuance  of  such  promise,  the  defendants  moved  to  the 
:premises  and  occupied  the  same  from  February,  1860,  to  the  time  of 
the  trial  of  the  action.  That  the  defendants  cleared  twelve  or  fifteen 
acres  of  the  land  and  fenced  the  same,  and  built  an  addition  to  the 
'house  upon  the  premises,  being  somewhat  assisted  therein  by  the 
plaintiff.  That  ^the  defendants  have  paid  a  portion  of  the  taxes 
assessed  upon  the  land.  I  have  assumed  that  the  referee,  by  the 
words  '^gave  the  land  to  the  defendants,"  meant  to  be  understood, 
that  he  promised  to  give  it  to  them.  That  such  was  his  meaning 
appears  from  the  evidence,  as  there  was  no  evidence  of  any  attempt 
at  the  former,  while  the  proof  of  the  latter  was  ample.  The  ques- 
tion then  is,  whether  a  parol  promise  by  one  owning  lands  to  give 
ihe  same  to  another  will  be  enforced  in  equity,  when  the  promisee 
has  been  induced  by  the  promise  to  go  into  possession,  and,  with 
the  knowledge  of  the  promisor,  make  comparatively  large  expendi- 
tures in  permanent  improvements  upon  the  land.  It  is  and  must 
be  conceded,  that  if  the  promise  by  parol  was  to  sell  the  land  for  a 
valuable  consideration  to  be  paid  therefor  by  the  promisee,  such 
promise  under  this  precise  state  of  faxita  would  be  enforced.  The 
ground  upon  which  this  equitable  jurisdiction  is  exercised,  although 
sometimes  said  to  be  part  performance,  really  is  to  prevent  a  fraud 
being  practiced  upon  the  parol  purchaser  by  the  seller,  by  inducing 
him  to  expend  his  money  upon  improvements  upon  the  fiuth  of  the 
contract,  and  then  deprive  him  of  the  benefit  of  the  expenditure, 
and  secure  it  to  the  seller  by  permitting  the  latter  to  avoid  the  perr 
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formance  of  his  oontract.  In  the  case  Buppoaed,  there  has  been  no 
part  performance  of  the  contract,  strictly  speaking,  except  the 
taking  possession,  no  part  of  the  pnrchase-money  having  been  paid, 
and  yet  the  cases  are  nnmeroos  where  performance  of  such  contract 
has  been  decreed  in  equity,  where  possession  has  been  taken  under 
the  contract  and  large  expenditures  upon  permanent  improvements 
made.  In  the  present  case,  possession  has  been  taken  under  the 
promise  and  the  expenditures  upon  improvements  made,  yet  it  is 
insisted  that  equity  will  not  enforce  the  promise  for  the  reason  that 
it  was  to  give,  instead  of  having  been  to  sell  the  land  for  a  valuable 
consideration.  Permitting  the  promisor  to  avoid  performance 
operates  as  a  fraud  as  much  in  the  latter  as  in  the  former  case,  so 
fur  as  expenditures  upon  improvements  are  concemedi  The  counsel 
for  the  appellant  insists  that  there  has  been  no  part  performance  of 
the  contract  to  give  the  land.  The  answer  to  this  is,  that  possessioii 
has  been  taken,  and  valuable  improvements  made  upon  the  fidth  of 
the  promise.  These  acts  constitute  part  performance  by  the  re- 
spondents. It  is  true  that  the  plaintiff  has  done  nothing  by  way 
of  performance  on  his  part  It  is  not  necessary  that  he  should. 
Part  performance  by  the  party  seeking  to  enforce  the  contract  i% 
BufScient  It  is  further  insisted,  that  an  executory  promise,  :o( 
founded  upon  any  valuable  consideration,  is  a  mere  nude  p«ct^ 
furnishing  no  grounds  for  an  action  at  law,  and  that  performance 
c^  such  a  promise  will  not  be  enforced  in  equity.  This  is  true 
so  long  as  the  promise  has  no  consideration.  Any  thing  that 
may  be  detrimental  to  the  promisee  or  beneficial  to  the  promisor  ux 
legal  estimation  will  constitute  a  good  consideration  for  a  promise. 
Expenditures  made  upon  permanent  improvements  upon  land  with 
the  knowledge  of  the  owner,  induced  by  his  promise,  made  to  the 
party  making  the  expenditure,  to  give  tiie  land  to  such  party,  con- 
stitute in  equity  a  consideration  for  the  promise.  Lobdell  v.  Lobdett, 
83  How.  347 ;  id.  1,  32 ;  Crosbie  v.  McDaul,  13  Yes.  147 ;  Shephard 
v.  Bivin,  9  Gill,  32 ;  3  Pars,  on  Gont  359.  The  statute  of  frauds 
has  no  bearing  upon  the  case.  K  the  promise  reduced  to  writing 
could,  under  the  circumstances,  be  enforced  in  equity,  it  may  be 
although  by  parol.  2  Stat,  at  Large,  139,  §  10.  The  order  grant- 
ing a  new  trial  must  be  affirmed,  and  judgment  final  upon  the 
stipulation  rendered  against  the  plaintiff. 

Order  of  genial  term  qfirtned  and  judgmmt  for  defmdani 
ordered. 


fiGO  I^SW  YORK, 


SheppAid  ▼.  StMla.^ 


Shxppasd  t.  Steslb  d  oL,  appellant 

Iditta  oa  MMib  MiMf#r  8Ust$  Imil 


1  data  for  labor  vpon  th^  hull  of  a  Tefsel,  while  jet  in  procew  of  conatima 
tl«m  bofoio  launehing,  it  not  a  maritime  contract,  and  the  United  Btatei 
admiralty  conrta  have  no  Joriadiction  for  ita  enforcement. 

k  Btate  statute,  a  portion  of  whoee  proYieiona  give  a  lien  upon  Teiaela  and 
f omiah  a  meana  of  enforcing  it  in  caaea  of  contracts  not  maritime,  and  aa  te 
which  there  ia  no  admiralty  joriadiction,  will  be  upheld  even  though  audi 
alatute  ia  unconatitutioiial  and  void  in  relation  to  particular  caaea  coreied 
hjitaterma. 

Hie  plaintiff  performed  bladunnith  work  on  a  Tesael  being  built  at  a  ahip  yaid 
in  thia  State.  HM,  that  the  New  Tork  statute,  entitled  «*  An  act  to  piOTide 
lor  the  collection  of  demands  against  ships  and  vessels,"  passed  April  14» 
1882,  was  not  in  conflict  with  the  United  Statea  constitution  or  the  Judidaiy 
act  so  far  aa  it  applied  to  a  lien  claimed  by  plaintiff. 

Appeal  from  judgment  of  general  term  of  supreme  court  in 
third  district  aflSrming  judgment  upon  report  of  referee. 
The  iJBCts  appear  in  the  opinion. 

B.  L.  SUbbinSf  for  appeUants,  cited  In  re  Joaepkinej  89  N.  Y.  19 ; 
I  Oonk.  Adm.  73 ;  Bur.  Law  Diet  ^  Material  Men ; "  Harp&r  y* 
The  Nmo  Brig,  1  Gilp.  536;  Benedict's  Adm.,  §  264;  De  Loiro  r. 
Bait,  2  GalL  466,  467,  475;  7%s  General  Smi^  4  Wheat  438, 443; 
Perran  t.  Hosfardf  54  Barb.  200;  Wyneham&r  y.  People,  3  Keni« 
178,  487. 

F.  L.  Wesibrooky  for  defendant,  dted  I^nry  Co.  ▼.  Beers,  20  How. 
(U.  S.)  393 ;  MeOuire  y.  The  Ooliah,  21  id.  248;  Foster  y  Busieed^ 
100  Mass.  409 ;  The  Ship  Francis  Palmer,  MB.,  Opn.  of  Justice 
Nelson  ;  The  BAfast,  7  WalL  624  to  646 ;  Cmn.  y.  Hiiekings,  5 
Gray;  (kmm.  y.  CUipp,  id.  100;  Peoplie  y.  7V>yndM,  3  Kern.  441; 
FiAor  y.  MeOtrr,  1  Oraj,  21 ;  In  re  Joseph  B.  Caffe,  Olcott,  401, 
404 ;  Haneox  y.  Dunning,  6  Hill,  494 

FoLOEB,  J.  In  1866  one  Fox,  at  his  shipyard  in  South  Bondout, 
in  Ulster  county,  built  the  hull  of  a  yessel  for  Steele  and  others,  the 
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ippellants.  Sheppard,  the  plaintiff^  did  the  blacksmith  work  ou 
the  vesseL  For  his  claim  for  that  work,  he  assumed  that  he  had  a 
lien  on  the  vessel,  by  virtue  of  the  statute  of  this  State,  entitled^ 
**  An  act  to  provide  for  the  collection  of  demands  against  ships  and 
vessels,"  passed  April  24,  1862.  He  took  proceedings  under  that 
acty  and  by  virtue  of  a  warrant  issued  by  the  county  judge  of  Ulster 
county,  he  seized  the  vesseL  The  appellants  gave  a  bond,  under  the 
act,  for  the  discharge  of  the  vesseL  In  the  action  brought  by  Shep- 
pard  on  that  bond  against  the  appellants  they  raised  the  question 
that  the  act  of  1862  is  in  conflict  with  the  federal  constitution,  and 
on  that  question,  with  others,  the  case  is  brought  here.  The  appel- 
lants rely  upon  the  decision  of  this  court  in  the  matter  of  The 
Steamboat  '^  Josephine/'  39  N.  Y.  19.  It  was  there  held,  that  so 
far  as  relates  to  a  maritime  contract,  the  constitution  of  the  United 
States,  declaring  that  the  judicial  power  of  the  United  States  shall 
extend  to  all  cases  of  admiralty  and  maritime  jurisdiction ;  and 
the  judiciary  act  of  congress,  approved  24th  September,  1789,  con- 
ferring upon  the  federal  courts  exclusive  jurisdiction  in  all  admir- 
alty and  maritime  causes,  render  unconstitutional  and  void  this 
act  of  the  legislature. 

This  was  the  case  of  a  domestic  vessel,  which  was  enrolled  at  the 
custom  house  in  New  York  city,  and  her  home  port  was  there. 
She  was  engaged  in  traffic  between  that  port  and  Monmouth 
county.  New  Jersey.  The  claim  against  her  was  for  supplies  fur- 
nished her  at  the  home  port  It  was  sought  to  be  enforced  in  rem 
in  the  courts  of  this  State.  It  was  decided  in  that  case  that  the 
claim  was.  on  a  maritime  contract ;  that  there  was  no  lien  for  the 
<^im  under  the  maritime  law  which  could  be  enforced  in  reniy  in  a 
court  of  admiralty;  that  where  a  statute  gives  such  a  lien,  courts 
of  admiralty  will  not  enforce  it;  but  that  the  courts  of  admir- 
alty had  jurisdiction  in  a  suit  in  personam  to  enforce  payment  of 
this  claim  for  supplies;  that  having  such  jurisdiction  it  was 
exclusive,  except  such  concurrent  remedy  as  is  given  by  the  com- 
mon law ;  and  that  the  proceedings  taken  in  the  case,  in  the  courts 
of  this  State,  could  not  be  enforced.  And  the  statute  above  referred 
to  was  pronounced  in  conflict  with  the  constitution  of  the  United 
States  and  its  judiciary  act.  That  decision  is  placed  upon  the  facts 
appearing  in  that  case.  It  holds  that,  in  such  a  case  as  they  show^ 
the  act  of  1862  can  give  no  right  to  the  State  courts  to  act,  inas- 
much as  so  far  it  is  inoperative.    But  those  fiicts  make  a  case  quiU 
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different  from  that  before  us.  The  claim  there  was  for  sappliei 
fnmiBhed  to  a  yessel  engaged  in  the  prosecution  of  the  bnsinesf 
for  which  she  was  built  and  owned.  It  was  a  maritime  contract^ 
and  fdl  within  the  exclosiTe  jurisdiction  of  the  admiralty  courtsi 
The  claim  here  is  for  labor  upon  the  hull  of  a  vessel,  while  in  the 
process  of  construction,  before  launching,  while  yet  on  the  land. 
This  is  not  a  maritime  contract  It  is  one  relating  to  a  sub- 
ject on  the  land,  and  it  is  to  be  performed  on  the  land*  The  ad- 
miralty courts  have  no  jurisdiction  for  its  enforcement.  Ibgier 
y.  The  Richard  Busteed,  100  Mass.  409 ;  Ferry  Co.  t.  Beers,  SO 
How.  (U.  S.)  893.  And^  though  the  act  of  1862  is  held  by  the 
case  in  39  N.  Y.  to  be  unconstitutional  and  void  in  relation  to  par- 
ticular cases  coyered  by  its  terms,  it  may  yet  be  valid  to  all  intents 
and  purposes  in  its  application  to  other  cases  within  the  scope  of  its 
provisions,  but  varying  from  the  former  in  particular  circumstances. 
And  this  though  the  variant  provisions  be  contained  in  the  same 
section,  if  they  be  distinct  and  separable,  so  that  one  may  stand 
though  the  other  teSL  If  they  are  not  essentially  and  inseparably 
connected  in  substance,  some  may  be  kept  while  others  are  rejected. 
Golden  v.  Prince,  3  Wash.  G.  0.  318 ;  CommonweaUh  v.  HitchingSf 
5  Gray,  482.  There  is  no  objection,  then,  to  upholding  the  act  of 
1862,  in  such  of  its  provisions  as  give  a  lien  upon  vessels  and  fiuv 
nish  a  means  of  enforcing  it,  in  cases  of  contracts  not  maritime, 
and  as  to  which  there  is  no  admiralty  jurisdiction.  The  act  can  be 
sustained  and  applied  to  the  case  before  us.  It  foUows,  then,  that 
this  position  taken  by  the  appellants  is  not  tenable. 

The  remainder  of  the  opinion  relates  to  the  validity  of  the  law 
under  the  State  constitution,  and  whether  the  plaintiff  complied  or 
not  with  its  provisions. 

Judgment  affirmed. 
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Amns  T.  N.  J.  Steamboat  Gompakt,  appeUant 

(4SN.T.m) 
JfegUf^&ne$^§Uam&r  patting  grounded  tmt. 

Hm  defendant's  steuner  St  Jdhn^in  attempting  to  pMS  a  grounded  tow 
belonging  to  plaintiff,  instead  of  taking  the  oxdinaxy  ehannel,  wliieh  wae 
on  the  west  side  of  the  tow,  went  to  the  east  side,  the  pilot  supposing  that 
the  channel  had  changed.  The  pilot  knew  that  the  tow  was  agionnd. 
MM,  that  the  pilot  was  guilty  of  negligence,  and  the  owners  of  the  St. 
John  liable  for  damage  done  by  collision  with  a  vessel  belonging  to  the  tow. 

He  was  negligent,  although  the  acddent  may  have  been  caused  by  an  obsta- 
cle «which  had  been  recently  and  suddenly  formed  and  oould  not  be  seen  by 
him.  A  party  cannot  avail  himself  of  the  defense  of  ''  inevitable  acd* 
dent,"  who,  by  his  own  n^ligence,  gets  into  a  position  which  renders  the 
acddent  inevitable. 

rhe  St.  John,  before  reaching  the  tow,  signaled  that  she  intended  to  go  to 
the  east.  No  answer  was  made  by  those  on  the  tow,  though  it  had  been 
grounded  by  its  pilot  making  a  mistake  similar  to  that  of  the  pilot  of  the 
St.  John,  and  some  of  those  in  charge  had  sounded  and  discovered  that  the 
channel  had  changed.  Hdd,  that  those  managing  the  tow  were  not  guilty 
of  contributory  negligence. 

Fhere  was  no  legal  duty  on  the  part  of  the  tow  to  either  signal  or  impart 
any  information  as  to  the  channel  to  the  St.  John.  A  steamer  with  full 
control  of  its  machinery,  desiring  to  pass  a  vessel,  whether  stationary  or 
moving,  must  do  it  on  its  own  responsibility,  and  is  bound  to  select  its  route 
atitsperiL 

Appeal  from  judgment  of  general  term  of  supreme  court  in 
third  judicial  dislarict  aflSrming  judgment  for  plaintiff  on  report  of 
referee. 

The  steamer  St  John,  in  making  her  second  or  third  trip  of  the 
season  upon  the  Hudson,  during  the  year  1866,  undertook  to  pass 
a  tow  of  hoats  of  plaintiff  which  were  aground  in  the  riyer.  The 
true  channel  of  the  river,  in  which  there  was  plenty  of  water 
and  room  to  pass,  was  west  of  the  grounded  tow,  but  the  pilot  of 
the  St  John,  supposing  it  to  be  at  the  east,  had  attempted  to  pass 
on  that  side.  The  pilot  in  charge  of  the  steamer  taking  the  tow 
had  mistaken  the  channel  and  had  grounded  by  going  too  far  east 
Soundings  had  been  made  by  one  of  this  steamer's  pilots  after 
grounding  and  the  place  of  ^e  channel  determined.  The  fact 
that  the  tow  was  aground  was  known  to  the  pilot  of  the  St  John. 


C64  NEW  YOBK, 


Aiivtin  v.  N.  J.  Steamboftt  Gompuij, 


it  being  wiikin  sight  of  the  steamer  when  lying  at  her  dock  at 
Albany. 

The  coarse  of  the  St.  John  while  attempting  to  pass  on  the  east 
side  of  the  tow  was  noticed  in  plaintiff's  boats,  but  no  attempt 
was  made  to  direct  her  aright.  The  evidence  shows  that  it  was 
the  custom  for  passing  steam  vessels  while  in  motion  to  indicate 
that  they  wonld  pass,  by  two  blasts  of  the  whistle,  to  the  leSt,  and 
that  the*St  John  blew  two  blasts.  These  were  not  observed  in  the 
tow. 

The  St  John  in  the  attempt  to  pass  made  a  sadden  sheer,  ran 
into  and  sank  one  of  plaintiff's  boats.  It  was  claimed  by  her  pilot 
that  the  sheer  was  caased  by  striking  a  sand  hammock  recently 
formed  and  oat  of  sight.  This  action  was  broaght  to  recover 
damages  for  the  cost  of  the  boat  sank. 

John  ff.  Reynolds  and  Wnu  P.  Prew^iee^  for  appellants,  cited  Th9 
Fashion^  1  Newb.  Ad.  8 ;  Kelaey  v.  Barney y  12  N.  Y.  425 ;  Bright- 
ley's  Dig.  Sap.  313 ;  Sleinback  v.  Bete,  14  How.  532 ;  Dygert  v.  Bradr 
ley,  8  Wend.  471 ;  Grace  Girctter,  7  WalL  208 ;  Ann  Caroliney  2  id. 
538 ;  Santa  Claus,  01c.  442 ;  OyMrey,  Spragae,  245 ;  Pars.  Mar.  Law^ 
202,  note  3,  and  cases  cited;  Barnes  v.  Coky  21  Wend.  185 ;  Nelson 
V.  Leland,  22  How.  55 ;  Baihbun  v.  Payne,  19  Wend.  398 ;  Sirout  v. 
Foster,  1  How.  (U.  S.)  89 ;  The  Indiana,  1  Abb.  Adm.  330 ;  The 
Hypodame,  6  WalL  216 ;  Fero  v.  Buffalo  and  State  Line  R  B.,  22 
N.  Y.  209 ;  Randolph  v.  Tlie  United  States,  1  Newb.  497 ;  The 
Narragansdt,  01c.  246 ;  Eliza  and  Abhy,  1  Betts'  Dec.  435 ;  Buzzard 
V.  Petrel,  6  McLean,  491 ;  The  Potomac,  8  WalL  590 ;  The  Steam- 
hoot  New  Jersey,  01c  415 ;  Hane  v.  Anthracite,  U.  S.  Law  Mag. 
Dec.,  1850,  "  Earopa ;"  Ouinon  v.  N  Y.  and  Harlem  RRCo.,^ 
Bob.  25 ;  Baxter  v.  2d  Ave.  B.  B.  Co.,  id.  511 ;  Orippen  v.  New 
York  Cent.  B.  R,  40  N.  Y.  34;  Baxter  v.  Troy  and  Boston  R.  R 
Co.,  41  id.  502. 

Samuel  Hand,  for  respondent,  cited  Steamer  Oregon  v.  Roeea,  19 
How.  (IT.  S.)  570 ;  The  Sciota,  Davies,  359 ;  U.  S.  Y.The  Mayor,  5  Mis& 
230 ;  Tlie  Clement,  2  Cartis'  0.  G.  363 ;  Lochwood  v.  Lashell,  19 
Penn.  344 ;  R.  B.  Forbes,  Spragae,  328 ;  Dygert  v.  Bradley,  8  Wend. 
469 ;  The  Rhode  Island,  1  Blatchf.  363 ;  U.  S.  Mail  Steamship  Co.  v. 
RumbaH,  21  How.  (U.  S.)  372 ;  St.  John  v.  Paine,  10  id.  581 ;  Brown  v. 
Linn,  31  Penn.  510 ;  Crockett  v.  Newton,  18  How.  (17.  S.)  581 ; 
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Adams  Y.  Higgins,  27  Miss.  95 ;  Wright  v.  Brown,  4  Ind.  95 ;  Pierce 
▼.  Page,  24  How.  (U.  S.)  228 ;  Louisiana  v.  Fisher,  21  id.  1  yHolmesy. 
W<Uson,  29  Penn.  457;  Cook  V.  Champlain  Trans.  Co.,  1  Den*  91; 
TeaU  y.  Barton,  40  Barb.  143 ;  Davies  y.  Mann,  10  M.  ft  W.  148  ;• 
Trow  Y.  Firmon/  Central  Railroad,  24  V t  495 ;  Lord  Gahpbbll  in 
DoweU  Y.  Steam  Nav.  Co.,  5  EIL  ft  BL  206 ;  Haley  y.  EarU,  30  N.  Y. 
208 ;  Habbib,  J.,  18  id.  256,  257 ;  Tuff  y.  Warman,  5  C.  B,  (N.  S-)' 
573 ;  Spafford  y.  Harlow,  3  AIL  176 ;  Pero  y.  Buffalo  R.  B.,  22  N.  Y. 
209 ;  Morrison  y«  Steam  Nav.  Co.,  20  Eng.  L.  &  Eq.  455 ;  Oumming 
Y.  Spruance,  4  Hair.  815 ;  McCready  et  oL  y.  Goldsmith  ei  al,  18 
How.  (XJ.  S.)  89. 

Ohuboh,  0.  J.  The  referee  before  whom  this  action  was  tried 
fonnd,  as  a  concliision  of  fact,  that  the  injury  complained  of  was 
caused  by  the  negligence  of  the  defendant^  and  that  the  plaintiff 
was  free  from  any  negligence  which  contributed  to  the  injury,, and' 
this  court  is  concluded  by  these  findings,  unless  they  are  unsup- 
ported by  any  cYidence,  or  unless  by  undisputed  CYidence  the  con- 
trary is  established.  As  to  the  first  proposition,  that  the  injury  was 
caused  by  the  defendant's  negligence,  there  was  cYidenoe  fully 
yastifying  the  conclusion  of  the  referee.  The  oflScers  and  pilots  of 
the  St  John  knew  before  she  started  from  her  dock  that  the  plain- 
tiff's tow  was  grounded  and  the  position  it  occupied.  Instead  of 
pursuing  the  usual  channel,  as  it  had  existed  for  scYeral  years, 
which  would  haYe  enabled  the  steamer  to  pass  the  plaintiff's  tow  in' 
safety,  on  the  west  side,  without  any  examination  to  ascertain  where 
the  diannel  was,  they  directed  her  eastward,  under  the  impression' 
that  a  new  channel  had  been  formed,  which  would  enable  her  to 
pass  on  the  east  side.  While  pursuing  this  course,  she  came  in  con* 
tact  with  some  obstacle,  which  sheered  her  bow  to  the  west  flEur 
enough  to  point  her  directly  toward  the  plaintiff's  tow,  and,  then 
becoming  unmanageable,  she  ran  into  and  sunk  the  plaintiff's 
barge,  BuflfUo.  These  leading  facts,  with  the  surrounding  circum- 
stances detailed  at  the  trial,  presented  a  proper  case  for  the  judg- 
ment of  the  referee  upon  the  question  of  the  negligence  of  the 
defendant,  and  we  haYe  no  power  to  reYiew  his  decision.  Draper  y. 
Stouvenel,  38  N.  Y.  219 ;  Fellows  y.  Northrop,  39  id.  117;  Mason  r. 
Lord,  40  id.  476. 

It  is  claimed,  howcYer,  that  the  undisputed  eYidence  shows  that 
the  accident  was  incYltable.    This  is'  based  upon  the  idea  that  the 

Vol.  in.— 84 


666  NEW  TORE, 


Austin  ▼.  N.  J.  Steambotti  Oompaiix* 


Si  John,  in  the  porsuit  of  a  lawful  ayocationy  in  a  lawful  manner, 
struck  the  bank,  or  some  other  obstacle,  and  that  the  highest  degree 
of  skill  could  not  have  prevented  the  sheering  of  the  vessel,  or  the 
oonsequent  collision.  The  answer  to  this  position  is^  that  the 
^sheering''  was  the  immediate  consequence  of  the  defendant's 
negligence,  as  found  by  the  referee,  in  running  the  steamboat  out 
of  the  accustomed  channeL  A  party  cannot  avail  himself  of  this 
defense,  who,  by  his  own  n^ligence,  gets  into  a  position  which 
renders  the  accident  inevitable.  He  must  ezerdse  care  and  fore- 
sight to  prevent  reaching  a  point  firom  which  he  is  unable  to  extri* 
cate  himself  There  was  some  evidence  tending  to  show  that  the 
St.  John  came  in  contact  with  a  '*  hummock*"  or  sand  bar,  which 
had  suddenly  formed,  was  unknown  to  navigators,  and  which 
could  not  be  guarded  against,  but  the  evidence  on  this  point  was 
not  undisputed,  and  was  tea  from  being  satisfiactory,  and  the  ref- 
eree has  not  found  that  that  fact  existed.  If  it  did  not  exists  and 
was  undisputed,  the  negligence  of  the  defendant  in  being  at  that 
point  would  prevent  its  availability  in  this  action.  Crocked  v. 
Newton,  18  How.  (U.  S.)  581. 

The  authorities  dted  by  the  learned  counsel  for  the  defendant 
are  not  in  conflict  with  these  views.  In  the  case  of  The  Chrace 
(firdler,  7  Wall.  203,  the  court  say :  ^  Inevitable  accident  is  when 
a  vessel  is  pursuing  a  lawful  avocation,  in  a  lawful  manner,  using 
the  proper  precautions  against  danger,  and  an  accident  occurs."  It 
has  been  adjudged  in  this  case,  that  the  defendant's  vessel  was  not 
using  proper  precautions  against  danger.  So  in  the  case  of  fashion 
(1  Newb.  Ad.  8),  an  inevitable  accident  is  held  to  be  one  ^  where 
no  fault  can  be  found  on  either  side."  The  only  point  decided  in 
Kehey  v.  Barnes,  12  N.  T.  425,  was  that  the  highest  possible  cars 
will  not  be  exacted  in  such  a  case. 

In  Steinbach  v.  Roe,  14  How.  (U.  S.)  482,  the  court  held  the  ac- 
cident to  be  inevitable,  because  neither  of  the  colliding  vessels  could 
see  the  other  in  time  to  prevent  the  accident 

It  is  also  claimed  by  the  defendant,  that  the  negligence  of  the 
plaintiff  contributed  to  the  injury  on  two  grounds :  First,  thattlte 
tow  was  in  the  wrong  place,  and  had  committed  the  same  fault 
alleged  against  the  defendant  in  endeavoring  to  sail  east  of  the 
actual  channel,  and  was  guilty  of  negligence  in  running  aground, 
which  contributed  to  the  injury.  The  tow  was  grounded  several 
hours  previous,  and  was  entirely  helpless  at  the  time  of  the  accidem . 
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Those  in  chaige  of  the  Si  John  had  a  fiill  view  of  the  tow,  and 
knew  her  condition  before  leaving  the  dock  at  Albany,  and  all  the 
way  to  where  it  lay,  and  the  evening  waa  dear  and  moonlight. 
The  St  John,  and  idl  other  passing  vessels,  were  bound  to  regard 
the  actual  situation  of  the  tow,  and  to  exercise  reasonable  care  to 
prevent  injury.  It  is  not  pretended  that  the  tow  did  any  thing  to 
affect  the  action  of  the  St  John ;  it  simply  lay  still ;  and  it  is  no 
defense,  that  some  hours  previously  she  had  grounded  through 
carelessness.  It  cannot  be  said  in  such  a  case  that  the  plaintiff's 
negligence  contributed  to  the  injury.  The  negligence  must  be 
praximaU  and  not  remote.  It  must  be  a  negligence  occurring  at 
the  time  the  aoddent  happened.  Notwithstanding  the  previous 
negligence  of  the  plaintiff  if,  at  the  time  when  the  injury  was  com* 
mitted,  it  might  have  been  avoided  by  the  defendant  by  tiie  exercise 
of  reasonable  care  and  prudence,  an  action  will  lie  for  the  injury. 
28  N.  Y.  256,  per  Habbis,  J.,  Dairies  v.  Mann,  10  M.  &  W.  545 ; 
Haley  v.  Sari,  30  N.  Y.  208 ;  24  Y t  487 ;  Cummine  v.  Spru- 
ance,  4  Harr.  815.  The  case  of  Siraut  v.  Foster,  1  How.  (U.  S.) 
89,  is  unlike  this.  There  the  injured  vessel  had  voluntarily 
and  unnecessarily  anchored  in  the  thoroughfare  of  one  of  the 
difficult  passes,  or  outlets  at  the  mouth  of  the  Mississippi.  The 
colliding  vessel  was  a  sailing  vessel,  and  became  unmanageable  in 
consequence  of  the  sudden  failure  of  the  wind,  and  floated  by  the 
tide  and  currents  against  the  anchored  vesseL  The  only  evidence 
of  negligence  was  the  opinion  of  some  experts,  that  the  accident 
might  have  been  avoided,  if  every  thing  had  been  done  by  the  de- 
fendant which  it  was  possible  to  do ;  in  other  words,  that  the  high- 
est possible  degree  of  care  nnd  skill  might  have  prevented  the  col- 
lision. The  circuit  judge  held,  that  the  law  imposed  no  such  dil* 
igence  on  the  party  in  that  case,  and  yet  the  judgment  of  the  cir- 
cuit court  was  only  affirmed  by  an  equal  division  of  the  judges  of 
the  supreme  court  In  principle,  the  case  is  similar  to  Kelsey  v. 
Barnes,  12  N.  Y.  425,  and,  if  regarded  as  authority,  is  not  antag- 
onistic to  the  right  of  the  plaintiff  in  this  case. 

It  is  also  urged,  that  the  tow  was  negligent  in  not  warning  the 
St  John  of  the  danger  of  proceeding  eastward  by  signal  or  other* 
wise.  It  seems  that  one  of  the  men  on  the  tow,  while  it  lay 
agrotmd,  had  made  an  examination  and  ascertained  that  the  chan- 
nel remained  unchanged  on  the  west  side,  and  the  omission  to  com- 
municate this  knowledge  is  also  urged  as   an  act  of  negligence. 
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Signals  afre>giTeii  to  indicate:  tlie  coarse  of  the  yesBel  giying  them. 
Passing  ^teamen  give  one  whistle  if  they  intend  to  go  to  the  right, 
and  two^  if  to  the  left.  If  the  St  John  gaye  two  whistles  (abont 
which  there  was  some  question  on  the  trial)  there  was  no  nsage  or 
cnstom  of  nayigation  requiring  any  return  signal  from  thetow,  and 
any  attempt  to  signal  or  giye  an  alarm  (if  it  had  any  effect)  would 
hayebeenas.likely  to  produce  confusion  as  to  haye  benefited  the 
steamer,  while  an  effectiye  interference  on  the  part  of  the  tow,  in 
the  sailing  of  the  steamer,  resulting  in  injury,  might  haye 
cast  the  responsibility  upon  the  plaintiff;  and  as  to  oonmiu- 
tticating  the  knowledge  possessed  by  those  in  charge  of  the  tow,  it. 
does  not  appear  that  it  was  practicaJble  to  do  so*  But  we  prefer  to 
place  the  decision  upon  thi^  part  61  the  case  upon  the  ground,  that 
there  was  no  legal  duty  on  the  part  of  the  tow  to  either  signal  or 
mipart  any  information  as  to  the  channel  (which  those  in  charge 
possess^)  to  the  St.  John.  A  steamer  with  the  full  control  of 
machinery,  desiring  to  pass  a  yessel,  whether  stationary  or  moying, 
must  do  so  upon  its  own  reifponsibility,  and  is  bound  to  select  its 
route  at  its  peril.  1  Wall.  522, 146,  672 ;  18  How.  587,  and  eases 
there  cited.  The  St  John  had  access  to  all  the  knowledge  which 
the  tow  had,  and,  in  addition,  had  seyeral  days'  experience  in  sail- 
ing up  and  down  that  spring,  which  the  latter  had  not  The  prin- 
ciple that  eyery  person  is  bound  to  exercise  reasonable  care  to  pro- 
tect his  own  property  from  injury  does  not  apply  to  the  omissions 
complained  ofl  First,  because  the  St  John  knew  the  exact  posi- 
tion of  the  tow,  and  it  was  unnecessary  to  giye  any  information  on 
that  subject,  and  because  the  tow  had  no  reason  to  suppose  that  the 
eastward  course  of  the  St  John  would  result  in  an  injury  to  any  of 
its  boats.  The  St  John  drew  less  water  than  the  McDonald,  and 
it  may  haye  been  supposed  that  she  could  pass  on  the  east  side,  and 
if  not,  that  she  would  ground.  In  a  case  where  a  warning  is  nec- 
essary to  preyent  a  collision,  to  inform  an  approaching  yessel  of  the 
presence  of  a  stationary  one,  which  from  darkness  or  other  cause  it 
could  not  discoyer,  common  prudence  would  dictate,  and  an  ordin- 
ary care  demand,  that  the  warning  should  be  giyen,  if  practicable. 
But  it  would  be  a  dangerous  rule,  and  lead  to  the  greatest  injustice, 
to  hold  a  party  liable  for  a  mere  omission  to  giye  informaticoi  in  a 
case  like  the  one  before  us. 

The  statement  and  directions  of  the  general  agent  of  the  defend- 
ant recelyed  in  eyidence  ooilld  haye  done  no  legal  injury  to  the  do- 
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fendant  on  the  trial,  if  inadmisBibley  reBtricted  aa  thqr  were  to  the 

question  of  damages,  as  there  was  no  dispute  on  the  trial  as  to 

the  amount  of  damages. 

The  judgment  must  be  affirmed. 

jMdgment  qfirmml 


Shxldov  t.  Hobiob',  appellant 

(ISH.T.m) 


TIm  del endsat,  who  had  indoned  a  note,  wm»  preTloiui  to  its  matniltj,  shown 
the  note  and  told  that  the  maker  wanted  it  to  remain  another  jear.  He  was 
naked  if  he  was  willing,  and  he  aaid  he  was  willing  to  let  it  remain,  and 
that  it  was  a  good  note.  SM,  that  thia  was  a  wairer  of  demand  and  notice ; 
that  the  liability  of  the  indorser  became  abeolnte  on  the  matoiitj  of  the 
note,  and  no  f  nbeequent  demand  or  notice  was  required. 

Appeal  from  judgment  of  general  term  of  supreme  oouft  in  second 
district^  affirming  a  judgment  for  plaintiff  upon  the  Terdict  of  a  jurj 
against  indorser  upon  a  promissory  note.  The  fiMsts  appear  suffioi* 
enUy  in  the  opinion. 

EumtT  A.  JMsaUf  for  appellant. 

AUafd  Anthony,  for  respondent 

AjTDBBWSy  J.  It  may  be  assumed  that  the  statement  made  by  the 
defendant  to  the  witness  Henry  Sheldon,  which  is  relied  upon  as 
constituting  a  waiver  of  demand  and  notice,  was  communicated  to 
the  plaintiff  at  the  time  he  receired  the  transfer  of  the  note,  and 
that  the  defendant  understood  that  such  communication  was  to  be 
made. 

The  interriew  between  the  witness  and  the  defendant  took  place 
a  few  days  before  the  maturity  of  the  note,  and  pending  a  n^otiation 
between  the  witness  and  the  plaintiff  for  the  purchase  by  the  plain- 
tiff of  the  note  and  other  property    It  was 'sought  by  the  witness,  at 
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the  suggestion  of  the  scriyener  who  drew  the  agreement  for  the  sale, 
and  in  charge  of  the  coiirt»  the  statement  of  the  defendant  at  the 
interview  was,  withont  objection,  treated  as  having  been  made  to  the 
plaintiff. 

There  was  a  direct  contradiction  between  the  testimony  of  the 
witness  Henry  Sheldon  and  that  of  the  defendant  as  to  what  was 
said  between  them  at  the  interview  referred  to. 

This  question  was  submitted  as  a  question  of  fact  to  the  jury,  and 
the  issue  was  found  for  the  plaintiff,  and  the  version  of  the  witness 
Sheldon  is  therefore  to  be  regarded  as  the  true  one.  This  brings  us 
to  the  question  in  the  case,  viz.:  Whether  the  conversation  be- 
tween the  witness  and  the  defendant,  as  related  by  Henry  Sheldon, 
was,  in  law,  a  waiver  by  the  defendant  of  the  demand  and  notice,  and 
rendered  the  defendant  liable  to  pay  the  note,  although  no  demand 
was  made  or  notice  given.  The  court  charged  the  affirmatiye  of  this 
proposition. 

The  witness  testified  that,  at  the  interview,  he  showed  the  note  to 
the  defendAnt,  and  told  him  that  the  maker  **  wanted  it  to  remain 
another  year."  The  witness  continued:  ^*I  asked  him  if  he  was 
willing^  and  he  said  he  was  willing  to  let  it  remain.  He  looked  it 
over,  and  said  it  was  a  good  note." 

There  i%  no  express  evidence  in  the  case  of  any  agreement  between 
the  holder  and  the  maker  of  the  note  for  the  extension  of  the  time 
of  payment  If  such  an  agreement  was  made,  the  fact  is  to  be  infer 
red  from  the  statement  of  the  vntness  at  the  interview  with  the 
defendant,  and  the  omission  to  collect  the  note  at  its  maturity. 

The  liability  of  an  indorser  of  a  note  to  pay  it  is,  in  general,  upon 
the  implied  condition  that  payment  thereof  shall  be  demanded  of  the 
maker  at  maturity,  and  in  case  of  de&ult,  that  notice  of  non-payment 
shall  thereupon  be  given  to  the  indorser. 

These  conditions  are  for  the  benefit  and  protection  of  the  indor- 
ser. The  demand  is  to  be  made,  so  that  the  principal  debtor,  may 
be  first  called  upon  to  pay  the  debt,  and  notice  of  non-payment,  in 
case  of  default,  is  to  be  given,  so  that  the  indorser  may  have 
prompt  notice,  and  the  opportunity  to  protect  himself  from  loss. 

But  the  rule  that  demand  and  notice  are  requisite  to  charge  the 
indorser  is  subject  to  exceptions,  as  when  the  note  was  made  fnr 
the  accommodation  of  the  indorser,  or  when  he  has  before  its  ni.i- 
turity  taken  an  assignment  of  all  the  property  of  the  maker  for  kid 
protection.    Story  on  Prom.  Notes,  §§  268,  282.    In  such  cafes  the 
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reason  of  the  rale  requiring  demand  and  notice  does  not  apply,  and 
the  indoraer  is  liable  without  them.  So  an  indorser  may  ^'aiye  these 
proceedings^  and  consent  to  be  bound,  although  they  are  not  takf>a« 

This  is  upon  the  obvious  principle,  that  a  party  to  a  contract  may 
renounce  the  benefit  of  any  stipulation  in  it,  designed  for  his  own 
protection.  Such  waiver  may  be  by  express  words,  or  it  may  arise 
by  implication  from  the  acts  or  conduct  of  the  indorser. 

It  may  precede  the  maturity  of  the  note,  or  may  arise  upon  a 
promise  to  pay  the  note  with  knowledge  of  the  laches  afterward. 

The  right  that  demand  should  be  made  and  notice  given  is  per- 
sonal to  the  indorser,  and  the  waiver  requires  no  new  consideration 
to  support  it.  Pars,  on  Notes  &  Bills,  404,  574;  Story  on  K  i'CSy 
§  275 ;  Tebbeits  v.  Pearce,  23  Wend.  379 ;  Goddington  v.  Davisy  3  Den. 
17 ;  WdU  V.  Bay,  1  La.  An.  312 ;  Barclay  v.  Weavery  19  Penn.  St 
398 ;  Law  v.  Steward  20  Me.  9& 

In  this  case,  the  assent  of  the  indorser  that  the  note  should  '^  lie 
over "  another  year,  when  applied  to  by  the  holder,  and  when  in- 
formed by  him  the  maker  of  the  note  desired  it,  was  inconsistent 
with  the  idea  of  the  continuance  of  the  obligation  of  the  holder  to 
demand  payment  of  the  maker,  or  to  give  notice  of  non-payment,  in 
order  to  hold  the  indorser. 

In  case  the  payment  of  the  note  was  extended,  there  was  manl- 
festiy  no  propriety  in  making  demand  of  payment  at  maturity,  for, 
by  the  arrangement  of  the  parties,  the  time  of  payment  was  post* 
poned,  nor  would  notice  of  non-payment  be  proper,  for  the  maker^ 
under  the  new  arrangement,  would  not  then  be  in  default. 

There  seems  to  be  no  construction  of  the  transaction  consistent 
with  the  view,  that,  when  the  consent  was  given,  the  defendant  inten- 
ded to  make 'his  liability  to  pay  the  note  depend  upon  demand  and 
notice  at  its  maturity.  < 

It  is,  we  think,  a  fair  inference  from  the  evidence,  that  the  time 
of  payment  was  extended  by  an  agreement  between  the  holder  and 
the  maker  of  the  note.  But  the  consent  of  the  defendant  was  not 
upon  condition  that  such  agreement  should  be  made. 

The  question  to  the  indorser  whether  he  was  willing  to  allow  the 
note  to  lay  another  year  did  not  imply  that  the  holder  was  to  enter 
into  any  positive  engagement  with  the  maker  for  such  extension. 
The  consent  was  full  and  unconditional,  and  justified  the  plaintiff 
in  omitting  proceedings  to  fix,  by  demand  and  notice,  the  liability 
of  the  indorser,  so  long  as  the  consent  was  not  withdrawn. 
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The  holder,  in  bet,  allowed  the  note  to  mature,  without  donand 
or  notice,  and  deferred  its  collection  for  the  time  suggested. 

It  is  claimed  by  the  appellant  that,  after  fhe  alleged  consent  to  the 
extension  of  time,  the  plaintiff  deposited  the  note,  before  it  became 
due,  in  a  bank  for  collection,  and  he  so  stated  on  his  cross-exami- 
nation. No  place  of  payment  was  specified  in  the  note,  and  on  his 
re-examination  the  plaintiff  testified  that  he  left  the  note  at  the 
bank,  with  other  papers^  for  safe  keeping. 

This  evidence  could  be  legitimately  considered  upon  the  oontro- 
Terted  question,  whether  the  defendant  consented  to  the  extension 
of  the  time  of  payment^  but  it  did  not  tend  to  qualify  or  explain  the 
effect  or  meaning  of  the  language  used  by  him  when  the  consent 
was  giyen.    Boyd  y.  Cftevehnd,  4  Pick.  525. 

We  axe  of  opinion  that,  xmder  the  droumitanoes,  the  consent  proved 
was,  in  law,  a  waiver  of  demand  and  notice,  and  that  there  was  no 
error  in  the  charge  of  the  court  Creamer  v.  Perry,  17  Peck.  883 ; 
Spencer  v.  Hervey,  17  Wend.  489. 

The  liability  of  the  indorser  became  absolute  on  the  maturity  of 
the  note,  and  no  subsequent  demand  or  notice  at  any  time  was 
required.  Amosheag  Bank  v.  Moore,  Z7  N.  H.  539;  Ridgeway  v. 
Day,  18  Penn.  St  208 ;  Ibrsfer  v.  Jurdison,  16  East,  104. 

The  point  now  made  for  the  first  time,  that  the  complaint  was 
msufficient,  cannot  be  considered.  The  question  of  waiver  was  liti- 
gated on  the  trial  without  objection  as  to  the  form  of  the  pleadings. 

The  judgment  should  be  afl&rmed. 


Allbk,  Oboyeb,  Peokham  and  Bapallo,  JJ.,  conouried 
Akdrbwb,  J.,  for  affirmance. 

Ohuboh,  Gh.  J.,  and  Folgbb,  J.,  were  for  reversal,  holding  that 
the  conversation,  as  sworn  by  Henrv  Sheldon,  oonstttuted  no  soffl** 
eient  waiver. 
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SnDnrsa  y.  Ebu  Bajlway,  appellant 

(ISH.T.1&) 

The  plaintiir  shipped  goode  orer  the  defendant's  ndlraed.  B7  a  elause  in  the 
Ull  of  lading,  the  defendant  was  releaeed  from  UabUitj  *'  from  damage  or 
loes  to  anj  article  from  or  bj  fire  or  explosion  of  any  kind."  The  goods 
Were  des^yed  while  on  one  of  defendant's  trains,  by  firo,  which  caoght 
from  a  spark  from  the  engine  of  the  train.  SM,  that  the  defendants  were 
not»  by  the  iftipalation  in  the  bill  of  lading,  roleased  from  liability  for  loss 
arising  from  its  own  negligence. 

It  was  the  duty  of  the  defendant  to  provide  safe  and  proper  machinery  lor 
working  its  road»  and  it  was  negligent  if  the  engine  haoling  the  goods  was* 
in  its  oonstraction  and  appliances,  lacking  in  any  thing  which  sound  roles 
required  it  should  have. 

If  thero  was  known  and  in  practical  use  an  apparatus,  which,  if  applied  to 
an  engine,  would  provent  the  emission  of  sparks,  the  defendant  was  negli- 
gent if  it  did  not  avail  itself  of  such  appliance.  But  it  was  not  bound  to 
use  every  possible  provention  which  scientific  skill  might  have  suggested, 
nor  to  adopt  an  untried  machine. 

Thero  mast  not  only  exist  scientific  skill  to  make,  but  thero  must  have  been 
in  practical  use,  and  known,  locomotives  consuming  their  own  sparks,  beforo 
a  railway  company  can  be  charged  with  negligence  in  not  employing  them. 

Appeal  firom  judgment  of  general  term  of  New  York  oommon 
pleas  affirming  judgment  in  fiftYor  of  plaintiff  upon  a  yerdict  of  a 
jury. 

Action  for  goods  lost  by  common  carrier. 

The  assignor  of  plaintiff  shipped  two  cases  of  goods  by  the  Erie 
railway.  At  the  time  of  shipment  he  received  from  the  company's 
agent  a  bill  of  lading  which  contained  a  stipulation  that,  in  consid- 
eration of  the  shipper  paying  a  price  for  •transportation  below  the 
local  rate,  he  released  the  company  from  liability  for  lessor-damage 
to  any  article  from  or  by  fire  or  explosion  of  any  kind. 

The  goods  were  burned  while  being  carried  in  a  train  on  the  Erie 
railway,  the  fire  having  been  set  by  sparks  from  the  locomotive  haul- 
ing the  train.  It  was  proved  at  the  trial,  by  the  plaintiff,  ^  that 
fhere  were  appliances  in  regard  to  locomotives  by  which  they  con- 
sume their  own  smoke  and  sparks,  and  prevent  their  setting  fire  to 
property.** 

Vol.  m.— 85 
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The  defendant  refused  to  pay  the  loss,  on  the  ground  that  it  was 
e^Ldmpted  &om  liability  hj  the  stipulation  in  the  bill  of  lading. 

S.  NeweU,  for  appellant,  cited  Alexand&r  y.  Oreen^  7  Hill»  633 ; 
Wells  V.  Steam  Nav.  Co^  4  Seli  376;  WeOs  ¥•  N.  T.  G.  R.  R.  Co^ 
U  N.  Y.  181 ;  P^rhins  t.  N.  Y.  C.  R.  R.  Co.,  id.  196;  BiseMy.  If. 
T.  a  R.  R.  Oo^  25  id.  442;  Lee  y.  Marsh,  43  Barb.  102;  SUdman 
r.  West.  Trans.  Co.,  48  Barb.  97. 

WiUiam  Henry  Amoux,  for  respondent,  cited  Bissett  v.  If.  T.  C* 
S.  R.  Co.,  26  N.  Y.  446 ;  Hegeman  y.  Westsm  R.  R.,  13  id.  9;  Oria 
y.  OenU  Iron  Screw  Co.,  L.  B.,  3  C.  P.  476;  CezOi  y.  OenL  Steam 
Nav.  Co.,  id.  14;  Lomo  y.  Dudgeon,  id.  17,  note;  York  Co.  y. 
CeiU.  R.R.,d  WalL  107;  Cole  y.  Goodwin,  19  Wend.  261 ;  GovU  y. 
Hill,  2  Hill,  623 ;  Leszinsky  y.  If.  J.  C.  R.  R.,  unreported,  O.  T.  & 
C,  let  dist;  If.  J.  Steam  Ifav.Co.  y.  Merchants^  Bank,  6  How.  (U. 
S.)  382 ;  Schieffeiin  y.  Harvey,  6  Johns.  180 ;  Alexander  y. 
Greene,  7  Hill,  633,  647;  Dorr  y.  If.  J.  Steam  Nav.  Co.,  11  N.  Y. 
486;  WeOs  y.  Steam  Nav.  Co.,  8  id.  376;  WeOs  y.  N.  Y.  C.  R.  R9 
24  id.  181;  PhiUips  y.  Clark,  26  L.  J.,  0.  B.  168;  2  0.  B.  N.  S. 
166 ;  Pen.  and  Orient.  Steam  Nav.  Co.  y.  Shand,  11  Jur.  771 ;  Hoyd 
Y.  GenL  Iron  Screw  Co.,  33  L.  J.,  Ex. ;  6  H.  L.  C.  284;  Martin  y. 
Great  Indian  R.  L.  R.,  3  Ex.  9 ;  Peek  y.  North  Staffordshire  R. 
J2.,  32  L.  J.,  Q.  B.  241. 

FoLGEB,  J.  The  conceded  fiusts  in  the  case  sustain  the  finding 
of  the  jury,  that  the  goods  in  transit  on  the  appellant's  cars,  while 
in  appellant's  charge,  were  destroyed  by  fire  kindled  by  sparks  firom 
the  engine  while  in  motion.  The  court  below  was  warranted  in 
instructing  the  jury  that  the  bill  of  lading  receiyed  from  the  appel- 
lant  by  the  assignor  of  the  respondent  formed  a  special  contract 
between  them.  The  appellant  remained,  howeyer,  subject  to  all  the 
common-law  liability  of  a  common  carrier,  saye  so  far  as  it  was 
exempted  therefrom  by  the  efiect  of  such  special  contract  Dorr  y. 
N.  J.  Nav.  Co.,  1  Kern.  486 ;  Bissett  y.  N  Y.  C.  R.  R.,  26  N.  Y.  446. 
And  though  by  it  the  appellant  was  in  terms  released  from  dam- 
age or  loss  to  the  goods  from  or  by  fire,  it  was  not  reUeyed  fit>m 
liability  for  damages  resulting  by  fire  from  its  own  n^ligenca 
York  Co.  y.  C.  R.  R,  3  Wall.  107-113. 

The  appellant,  being  a  corporation,  was  obliged  to  ace  through 
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natural  persons;  and  their  u^ligenoe  i$  its  n^Ugenoc^  when  thej 
are  its  agents,  so  as  to  be  identical  with  itsel£  Its  board  of  direct^ 
ors  or  managing  agents,  in  respect  to  its  ej^ternal  relations,  must.be 
considered  as  so  fisu*  identical  with  the  corporation  as  to  throw  upoii 
it  the  liability  for  their  negligepce.  Perkins  Y..N!,  T.C.  B.  7?.,  24 
N.T.213,214. 

And  as  upon  the  directors  or  managing  agents  rested  the  duty 
of  providing  fitting  machinery  for  the  safe  and  proper  working  o{ 
the  road,  it  was  their  negligence,  and  hence  the  appellant's  negli* 
gence,  if  this  engine  used  by  it  in  hauling  these  goods  was,  in  its 
construction  and  appliances,  lacking  in  any  thing  which  sound  rules 
required  it  should  have.  Soger  y.  P.  8.  and  P.  and  E.  B*  B.,  Co^ 
81  Me.  228. 

And  here  arises  the  principal  question  in  this  case.  The  rule  of 
bw  is,  that  the  appellant  was  guilty  of  negligence,  if  it  adopted  not 
the  most  approved  modes  of  construction  and  machinery  in  known 
use  in  the  business,  and  the  best  precautions  in  known  practical 
use  for  securing  safety.  If  there  was  known  and  in  use  any  appa- 
ratus which,  applied  to  an  engine,  would  enable  it  to  cpnsume  its 
own  sparks,  and  thus  prevent  the  emission  of  them,  to  the  conse- 
quent ignition  of  combustible  property  in  the  appellant's  charge,  it 
was  negligent  if  it  did  not  avail  itself  of  such  apparatus.  But  it 
was  not  bound  to  use  every  possible  prevention  which  the  highest 
scientific  skill  might  have  suggested,  nor  to  adopt  an  untried 
machine  or  mode  of  construction.  2  Bed£  on  Railways  (3d  ed.), 
189,  ch.  24,  §  1,  p.  176 ;  lord  v.  London  and  Southwest  B.  B.  Co^  2 
Fost  and  FinL  (Nisi  Prius)  730;  Hegeman  y.  Western  B.  R,  9 
Kern.  9;  Field  v.  N.  F.  O.  B.  B^  32  N.  Y.  339. 

And  it  was  a  question  for  the  jury  whether  there  did  in  &ct  such 
negligence  exist  32  N.  Y.,  above  cited,  346-350;  3  Eem.,  above 
dted,  26. 

The  testimony  on  this  point,  as  shown  to  us  in  the  papers,  was 
meager.  One  witness  only  was  called  for  the  appellant,  and  he  tes- 
tified that  it  was  not  possible  to  run  a  locomotive  without  having 
sparks  escape  from  it,  and  that  there  was  no  known  method  of  con- 
structing locomotives  to  prevent  sparks  escaping  and  setting  fire  to 
property.  One  witness  only  was  called  for  the  respondent,  and  he 
testified  that  there  were  appliances  in  regard  to  locomotives  oy 
which  they  consume  their  own  smoke  and  sparks,  and  prevent  their 
setting  fli^  to  properiy.    But  there  was  no  testimony  that  such 
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ap)>luttioe8  were  in  practioal  use,  or  that  the  existence  of  them  was 
known  to  practical  men,  nor  was  any  evidence  giren  that  the  appel- 
lant did  not  have  upon  the  engine  the  appliances  of  which  the 
respondent's  witness  spoke. 

The  court  below  charged  the  jnrj  that  the  special  contract  dil 
not  absolve  the  appellant  from  liability^  unless  the  destruction  of 
the  goods  was  caused  by  an  accident  over  which  the  appellant  had 
no  control  This  meant  that  though  the  cause  of  the  fire  which 
consumed  the  goods  was  accidental  (if  that  can  be  said  to  be 
accidental,  the  cause  of  which  may  be  controlled),  jet,  if  the  appel- 
lant had  control  over  the  cause,  it  was  not  relieved  from  liability* 
And  this  was  correct;  for,  if  it  had  control  over  the  cause,  and  did 
not  exercise  that  control,  that  was  its  negligence,  and  for  its  neg- 
ligence it  was  liable. 

The  court  below,  proceeding  in  the  charge  to  the  jury,  called  their 
attention  particularly  to  the  testimony  of  the  two  witnesses  above 
alluded  to,  and  instructed  the  jury  that,  if  they  should  decide  that 
a  locomotive  can  be  so  constructed  as  to  prevent  the  emission  of 
sparks,  and  thereby  secure  combustible  matter  from  ignition,  and 
that  the  appellant  neglected  to  so  construct  its  engines,  it  was  the 
duty  of  the  jury  to  find  for  the  respondent,  because  there  was  a 
duty  on  the  appellant  to  use  every  precaution  and  adopt  aU  con- 
trivances known  to  science  to  protect  the  goods  intrusted  to  it  for 
transportation.  This  instruction  does  not  accord  with  the  rule 
above  laid  down. 

There  must  exist,  not  only  the  scientific  power  to  make  locomo- 
tives which  will  consume  their  own  smoke  and  sparks,  but  such 
locomotives  must  have  been  made  by  skill  and  put  into  practical 
use,  and  the  use  have  become  known,  before  a  railway  company  can 
be  charged  with  negligence  in  not  putting  them  on  to  its  road. 

In  Ibrd  v.  London  and  So.  West  Railway  Co.,  2  Fost  ft  FinL 
(Nisi  Prius)  730,  Erle,  Oh.  J.,  charged  the  jury  that  the  company 
was  bound  to  take  reasonable  care  and  to  use  the  best  precautions 
in  known  practical  use  for  securing  safety,  and  that  it  was  snflicient 
if  it  used  every  precaution  in  known  practical  use. 

In  Hegefnan  v.  The  Western  R.  J?.,  3  Eem.  9,  the  court  charged 
the  jury  in  substance  that  although  a  defect  was  latent,  yet,  if  it 
could  be  ascertained  by  a  known  test,  the  defendant  was  responsible. 
On  the  authority  of  that  case,  it  is  for  the  jury  to  decide  whether  the 
adoption  of  any  improvement  in  the  construction  of  machinery  is 
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not  inctimbent  upon  a  railway  (VMnpanj.  Bat  it  is  for  the  jury  so 
to  decide  upon  eyidence,  not  alone  that  science  has  invented  and 
constructed  it,  bat  that  it  has  been  put  in  ase  and  practicallj  tested 
and  become  known.  The  charge  to  the  jary  in  the  conrt  below  was 
incorrect  in  this  particular.  It  did  not  lay  upon  the  jury  the  duty 
of  finding  from  the  testimony  whether  there  were  in  known  prac- 
tical use,  at  the  time  of  the  destruction  of  the  goods,  such  appliances 
for  locomotiyes  as  would  enable  them  to  consume  their  own  smoke 
and  sparks.  From  the  charge,  the  jury  were  authorized  to  find  for 
the  respondent,  if  there  were  such  contrivances  known  to  scienoe. 
It  might  be  that  scientific  men — theorists  <-—  knew  of  them,  and  that 
theory  had  taken  shape  in  actual  construction ;  and  still  practical 
men  have  never  put  them  into  such  use  and  so  established  their 
capabilities,  as  that  they  ought  to  have  become  known  to  the  appel- 
lant In  the  absence  of  such  experimental  use  and  testing,  the 
appellant  was  not  to  be  held  guilty  of  negligence  in  not  adopting 
them.    The  chaige  in  this  respect  might  have  misled  the  jury. 

The  counsel  for  the  appellant  requested  the  court  to  charge  the 
jury  that  the  appellant  was  not  liable  if  the  goods  were  destroyed 
by  fire  without  fraud  on  its  part,  or  unless  they  should  find  it 
guilty  of  fraud  or  culpable  n^ligence  amounting  to  fraud.  The 
court  did  not  err  in  reftising  so  to  charge.  The  appellant  was 
liable  if  there  wa9  negligence  on  its  part,  without  r^^ard  to  any 
sapposed  distinctions  or  degrees  of  negligence.  But  a  compliance 
with  the  request  would  have  been  an  instruction  to  the  jury  by  the 
court  that  there  are  degrees  of  n^ligenoe,  for  one  only  of  which 
the  appellant  was  liable.  Such  instruction  would  have  been  erro« 
B60US.  But  for  the  error  above  pointed  out  the  judgment  of  the 
general  term  should  be  reversed  and  a  new  trial  ordered,  with  costn. 
to  abide  the  event 
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f  Atohbsok,  appellant^  v.  Malloit. 

(48N.Y.  UT.) 

I 

Ooniirtui  againtt  pubUc  pMey, 

%j  a  itatiite  of  the  State  the  board  of  anditora  of  the  town  of  O.  wert^  author 
lied  to  reoeiTe  aealed  pioposala  for  the  ooUeetion  of  town  taxe^,  and  to 
award  such  collection  to  the  person  offering  the  most  fayorable  terms.  The 
plaintiff  and  defendant  both  made  propoealB.  At  the  time  of  doing  so  thej 
made  an  agreement,  that  if  either  obtained  the  award  he  would  share  the 
profits  equally  with  the  other.  The  defendant  obtained  the  awa^  and 
'  made  eertain  profits.  HM,  that  the  agreement  was  contrazy  to  publitf 
.  poli^,  and  the  plaintiff  was  not  entitled  to  recorer  the  stipulated  share  of^ 
,the  profits.  ,  .. 

Appeal  from  order  of  general  term  oi  supreme  oomt  in  fourth^ 
judicial  distrioty  reversing  judgment  on  verdict  in  &v6r  of  plaintiff' 
and  granting  new  triaL 

''  Action  to  recover  a  share  of  the  profits  realized  from  the  culleo- 
fion  of  taxes  in  the  town  of  Oswegatchie,  St  Lawrence  county. 

By  an  act  of  the  legislature  (Laws  of  1866^  chap.  127)  the  board 
of  iown  auditors  of  the  above-named  town  were  authorized  to 
vsoeive  proposals  under  seal  for  the  collection  of  town  taxes  and  to 
award  such  collection  to  the  person  offering  the 'most  favonabla 
terms.  The  board  having  advertised  the  plaintiff  and  defendant 
each  made  proposals.  Each  saw  the  propoinl  of  the  other  befort  if 
was  sent  in,  and  at  the  time  of  sending  in  'they  agreed,  that  if^ 
eitibLer  received  the  award  they  should  share  equally  in  the  profitir 
And  losses  arising  from  the  cOlIectioh;  The  deflbndant  received 
iSie  award  uid  realiz6d  a  proiSt^to  recdvi^  ^t  agreed  ahare  of 
which  this  action  was  brought 

Samuel  ffand,  for  appellant 

Ifiathaniel  0.  Moak,  for  respondent 

FoLGRBy  J.  It  is  not  necessary,  for  the  determination  of  this 
ease^  to  inquire  whether  the  effect  of  the  agreement  between  the 
parties  was  in  fsct  detrimental  to  the  town  of  Oswegatchie.  The 
true  inquiry  is,  is  it  tiie  natural  tendency  of  such  an  agreement  to 
injuriously  influence  the  public  interests  ?  The  rule  is,  that  agree- 
ments which,  in  their  necessaiy  operation  upon  the  action  of  tlie 
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parties  to  them,  tend  to  restrain  their  natural  riValrj  and  competi- 
tion, and  thus  to  result  in  the  disadvantage  of  the  public,  or  of 
third  parties,  are  against  the  principles  of  sound  public  policy,  and 
are  Toid.  Gulick  y.  Bailey y  5  Halst  87 ;  Mills  y.  MiU$,  40  N.  Y. 
5*15, 646.  The  object  of  the  act  of  1866  is  plain.  It  was  to  reduce  to 
the  tax  payers  of  the  town  of  Oswegatchie  the  expense  of  the  oolleo- 
tioii  of  taxes  upon  them,  either  directly,  by  securing  the  collection 
at  a  lower  rate  of  compensation  therefor,  or  indirectly,  by  the 
payment  into  the  town  treasury  of  a  bonus  in  money,  for  the  pny- 
ilege  of  serving  as  collector.  The  object  and  policy  of  the  statute 
was  to  be  achieved,  only  by  exciting  the  rivalry  and  competition  of 
men  seeking  this  privilege.  This  competition  was  to  be  excised  by 
calling  by  advertisement  for  sealed  and  secret  proposals.  Eacli 
bidder,  ignorant  of  what  his  rival  was  about  to  offer,  would  be 
under  stimulus  to  make  a  bid  at  the  best  rate  to  the  town,  which 
his  judgment  would  sanction,  as  to  profit  to  bimseUl  Whatever 
made  known  to  one  bidder  the  views  and  proposals  of  another 
abated  his  stimulus,  and  tended  to  weaken  rivalry  and  deaden  com* 
petition.  And  when  an  agreement  was  made  between  bidders^  to 
share  in  the  acceptance  of  the  offer  of  either,  it  is  apparent  that  the: 
competition  must  materially  slacken.  Each  of  these  parties  had 
intended  to  make  a  proposal  on  his  own  account,  and  it  was  after 
each  knew  of  ihe  other's  intention  that  the  agreement  between 
them  was  proposed  and  entered  into.  Until  it  can  be  truthfully 
said  that  men's  actions  will  not  be  affected  by  a  consideration  of 
their  self-interest,  it  cannot  be  maintained  that  the  parties  to  this 
agreement  were  likely,  after  it  was  formed,  to  be  as  strong  competi- 
tors as  they  were  before.  .  Such  is  the  natural  e^ect  of  agreements 
of  this  nature ;  and  it  iis  for  this  reasoh,  and  not  on  account  of  the 
actual  results  upon  the  public  or  upon  third  persons,  of  particular 
contracts,  that  they  are  held  void.  It  is  because  men  with  these 
tgreements  in  their  hands,  and  relying  upon  them  for  their  gain, 
do  not. act  toward  the  public  and  third  persons  as  they  would  with^ 
dut  them,  under  the  stimulus  of  competing  opposition.  If  Mallon 
hiad  promised  Atcheson  a  sum  of  money  if  he  would  refrain  from 
faking  any  proposal,  and  Atcheson,  relying  upon  it,  had  made 
none,  and  tiien  had  sought  to  enforce  the  agreement,  there  can  be 
no  doubt  that  the  law  would  have  held  the  promise  void.  And 
why  ?  Not  out  of  any  consideration  for  the  parties  to  it,  but  be- 
eaose  its  effect  was  to  remove  Atcheson  from  the  number  of  earnest 
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bidders,  and  thns  by  lessening  competition  to  detriment  the  pabUa 
And  the  agreement  which  was  made,  laying  open  to  Mallon,  jast 
what  was  the  judgment  of  Atcheson  of  a  profitable  bid,  and  lemoT- 
ing  in  effect  an  interested  riyal,  tended  to  affect  Mallon's  action. 
While  Atcheson,  confident  that  if  Mallon  succeeded  it  was  also  his 
own  snooess,  lost  the  impulse  to  a  real  competition  with  him.  It 
seems  beyond  cayil  that  the  agreement  is  obnoxious  to  the  rule 
aboye  stated,  and  such  agreements  courts  refuse  to  enforce. 

Perhaps  there  is  nothing  in  the  statute  which  would  hare  pre- 
vented the  paities  making  an  ayowedly  joint  proposal  Though 
the  language  of  its  second,  third,  and  fourth  sections,  and  the 
analogy  of  the  laws  for  the  collection  of  taxes,  contemplate  but  one 
person  as  town  collector.  But  a  joint  proposal,  the  result  of  honc^ 
co-operation,  though  it  might  prevent  the  rivalry  of  the  parties, 
and  thus  lessen  competition,  is  not  an  act  forbidden  by  public  policy. 
Joint  adventures  are  allowed.  They  are  public  and  avowed,  and 
not  secret  The  risk  as  well  as  the  profit  is  joint  and  openly  as- 
sumed. The  public  may  obtain  at  least  the  benefit  of  the  joint 
responsibility,  and  of  the  joint  ability  to  do  the  service.  The  pub- 
lic agents  know,  then,  all  that  there  is  in  the  transaction,  and  can 
more  justly  estimate  the  motives  of  the  bidders  and  weigh  the 
merits  of  die  bid. 

The  order  of  the  general  term  should  be  aiBimed,  with  the  oosts 
to  tiie  xespondent 

Ofimt  nfitmiti  amd  JMdgmmUJInalforA$i^§mimmt 


B0BBBI8,  appellant^  v.  Fxbhxb. 

(4SH.T.UI.) 

Hm  defendants  who  were  indebted  to  the  pUSntUb  tendered  the  note  of 
third  parties,  which  was  accepted  in  payment  of  the  indebtedneas.  At  th* 
time  of  sach  acceptance  the  makera  of  the  note  were  insolvent,  bat  both 
plaintiff  and  defendant  were  ignorant  of  the  fkci.  BM,  no  payment  and  thai 
plaintiff  wae  entitled  to  recover  the  amount  of  indebtedness  lor  which  the 
note  had  been  given. 

Appeal  from  judgment  of  general  term  of  the  supreme  court  in- 
first  judicial  district,  affirming  judgment  for  defendants  at  drcuit. 
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Action  for  balaaoe  of  acoonnt  for  goods,  wares  and  merchandise. 
The  defendants  were  in  the  habit  of  purchasing  merchandise  of  the 
pkintiff  under  an  agreement  that  plaintiff  should  accept  in  payment 
notes  of  third  persons,  and  it  was  usual  for  defendant  to  pay  in 
sach  notes  as  the  plaintiffs  were  willing,  after  inquiry  as  to  the  sol- 
vency of  the  maker,  to  accept.  On  the  13th  of  April  the  defendants 
offered  the  note  oi  Homer,  Rice  &  Co.,  which  was  accepted  and 
transferred  to  plaintiff  on  the  ITth.  Homer,  Bice  &  Go.  suspended 
payment  on  the  15th,  which  circumstance,  however,  was  unknown 
to  either  one  of  the  parti  iS.  This  action  was  brought  to  recoyer 
the  amount  of  the  note  of  Bice  &  Co. 

N.  B.  Hoxie,  for  appellant,  cited  Owemon  y«  Morse,  7  D.  &  K  64; 
HgUbody  v.  Ontario  Bank,  11  Wend.  16 ;  S.  0.,  13  id.  100 ;  7b% 
T.  Barkm-y  6  Johns.  58,  72;  Muldoon  t.  Withek,  1  Cow.  290,  303; 
Crane  v.  McDonaldy  45  Barb.  354;  Bigby  t.  N.  Y.  d  H.  R.  B.  Co^ 
8  Bosw.  497,  504 ;  Weadon  v.  Olde,  20  Wend.  174 ;  Leger  y.  Bonaffe, 
2  Barb.  474;  Baldwin  v.  Van  Deueen,  37  N.  Y.  487;  Rogei  y.  Mer- 
rUt,  2  Caines,  117 ;  Benedict  y.  PiM,  16  N.  Y.  595. 

Samuel  Hand,  for  respondent,  cited  Si.  John  y.  Purdy,  1  SandL 
8.  C.  9;  Conkling  y.King,  10  N.  Y.  440;  Graves  y.  Frimd,  i 
Sandf.  S.  C.  568 ;  PoweU  y.  Jonse,  42  Barb.  27. 

PsoKHAH,  J.  The  sole  question  presented  to  the  jury  and 
decided  by  them  was,  whether  the  note  of  Rice  &  Co.  was  deUy- 
ered  and  receiyed,  so  Ceur  as  it  went,  in  payment  of  plaintiff's 
account.  The  jury  decided  it  was,  and  so  found  for  defendant 
The  learned  justice,  in  his  charge,  suggested  that  the  jury  might 
look  at  the  course  of  business,  at  the  arrangement  between 
the  parties  to  receiye,  on  account  of  plaintiffs'  demands,  notes  of 
defendants'  customers,  to  aid  them  in  deciding  whether  this  note 
was  reoeiyed  in  payment. 

The  yerdict  of  the  jury  establishes  the  fact,  that  this  note  was 
receiyed  by  the  plaintiffs  in  payment  of  a  precedent  debt  It  estab- 
lishes nothing  more.  At  the  time  it  was  so  receiyed,  the  makers 
had  already  stopped  payment,  utterly  failed,  and  nothing  whateyer 
was  eyer  realized  from  them  upon  the  note. 

Under  such  circumstances  who  must  sustain  the  lossP  TTpon 
whom  does  the  law  cast  it  ? 
Vol.  III.— 86 
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This  lo9B,  he  it.obserred^  had  already  occnised  when  the  note  waa 
received.  The  agreement  to  take  it,  made  on  the  ISth,  at  most^ 
operated,  merely  as  an  accord  with  no  satisfaction.  2  Barb.  475. 
Until  the  17th  there  was  no  satisfaction.  In  fiict^  so  fieur  as  the  case 
show%  there  was  no  binding  obligation,  either  to  deliTer  or  to 
receive  that  particular  note  until  it  waa  delivered  on  the  17th.  Until 
tiien  either  party  coidd  have  refused  to  deliver  or  to  receive  that 
note;  and  confessedly,. the  account  was  not  paid.  The  question 
here  then  is  as  first  stated:  who  must  sustain  this  loss,  tiie  note 
being  received  in  paymmxt  on  the  17th  ? 

Upon  broad  principles  of  justice,  it  would  seem  that  a  man 
should  not  be  allowed  to  pay  a  debt  with  worthless  paper,  though 
both  parties  supposed  it  to  be  good. 

Here  when  this  loss  occurred,  the  note  was  the  property  of  the 
defendants.  Why  should  they  not  bear  their  own  loss  ?  They  seek 
to  pay  a  debt  they  honestly  owe  with  that  loss,  with  that  worthless 
paper.  Assuming  the  integrity  of  both  parties,  it  seems  equitable 
and  just  that  defendants  should  sustain  the  loss  that  occurred  while 
they  were  bearing  the  risk,  while  the  note  was  yet  at  the  risk  of  no 
one  else. 

7f  A. -sell  to  B,  ahorse  on  a  farm,  and  gets  his  pay  by  note,  the 
horse  being  considered  as  delivered  there,  and  it  turns  out,  contrary 
to  the  expectation  of  both,  that  the  horse  was  accidentally  killed 
on  the  day  before  the  sale,  it  would  scarcely  be  pretended  that  A. 
could  recover  up6n  the  note;  yet  it  is  difiScult  to  distinguish  the 
cases  in  principle. 

We  thii^k  this  is  healthful  morality  as  well  as  good  law.  In  most 
casas  the  possessor  of  the  note  is  presumed  to  know  more  about  its 
value  and  tjie  condition  of  the  parties  to  it  than  a  stranger. 

QenenJly,  we  should  suppose  that  a  merchant  would  know  mors 
about  the  responsibilifcy  of  his  own  customers  than  another  living 
in  another  Stiite.  This  rule  will  prevent  diarp  traders  trom  im- 
posing upon  the  unwary  as  well  as  save  owners  of  worthless  notet 
from  temptation. 

We  do  not  intend  to  say  that  the  parties  could  not  have  agreed 
that  this  note  should  be  received  in  payment  whether  the  makers' 
bad  failed  or  not,  or  even  if  they  had  failed.  But  that  is  act  this' 
case. 

The  parties  mtide  this  contract  in  ignorance  of  a  material  oon« 
trolling  fact,  viz.,  the  insolvency  of  Rice  ft  Co.     Had   that  beon 
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known  to  the  plaintiffs,  it  is  quite  dear  they  would  not  have  ac- 
cepted this  not^(.  i^e  con^fract  would  not  hf^yej^ii.npide. 

Had  it  been  known  to  the  defendants  (as  the  proof  shows  it  was 
not),  the  transfer  of  the  note  woidd  have  been  a  firaud  upon  the 
plaintiffs,  and  would  hare  avoided  the  contract  Both  being 
ignorant  of  such  a  feict  the  plaintiff  id  allowed-' to  retoind  the  con- 
tract in  the  courts  of  this  State. 

*  These  principles  seem  to  be  sustained  broadly  in  the  language  of' 
tiie  court,  and  the  cases  are  quite  analogous  to  this. 
.  In  Marble  v.  HatfMd,  2  Johns.  455,  it  was  held  that  a  jmyment,  for 
cattle  sold,  of  a  forged  bank  note,  with  other  good  ones,  was  to  that 
extent  no  payment,  and  the  Tender  might  treat  it  as  a  nullity  and 
recover  for  his  cattle.  '  ' 

Kent,  then  chief  justice  (after  citing  a  case  froni  Esp.  Cases,  3, 
much  like  this  as  to  payment  and  insolvency,'and  where  it  was  heldito 
be  no  payment),  remarked  that  *'  whether  it  be  the  promissory  note  ^f 
an  individual  or  of  a  corporation  can  make  no  difference.''  » 

In  lAghthedy  v.  Ontario  BanJcyll  Wend.  11,.  a  payment  had  been 
made  in  the  bills  of  a  bank  which  had  stppi>ed  payment,  though 'in 
good  credit  wbenthe^paymept  was  made,  and  both  parties  ignoralit 
of  the  failure.  lieldyHo  payment  This  case  was  afterward  unan- 
imously affirmed  in  the  court  of  errors.  13  Wend.  101.  See  Leger 
?•  Bwfwffh  %  Barbf  475„vfhere  a  party  puirchase^  bills  of  exchange 
on  a  foreign  house  which  hM  then  failed,  unknown  to  the  parties 
here^  and  .paid  for  .them^  in  ^ptes  of  third  perw^s.  HM^  that  the 
purchaser  might  rescind  th^  purcihase,  as  fqunded  in  i^i^tual  ^^nisf 
take,  and  that  hjB  could  replaim  his  notes.  .  ,      ., 

.  In  B(A(hmn^.  Van.  Deuseny  Sf  N.  Y.  487»  defendant. sold  a  niot; 
of  one  Onley,  as  genuine,  who,  it  was  subsequently  ascertained,  waf 
an  infant,  a  mutual  mistake.  HMf  that  this  gave  the  rights  of  re^ 
scission  to  the  plaintiff  '^upon  the  discovery  of  the  mistake."         ^ 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costi 
to  abide  the  event 

Judgment  r$versed  and  new  trial  grantkL   r 
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WooM  et  alf  appellants,  y.  Wildbb  et  aL 

(av.  T.  lau 

Tlie  defendmnts  at  the  breaking  out  of  the  rebellion  of  1861  were  eopartnen 
doing  boflinesfl  at  Sayannah,  Qa.,  where  one  of  them,  named  Wheaton»  re- 
sided. Two  of  the  defendants  did  business  as  copartners  in  New  York, 
where  they  redded.  On  the  28d  of  Aagast»  1861,  the  plaintiflTs  agent  par- 
chased  of  the  Savannah  firm  a  bill  of  exchange.  It  was  drawn  by  Wheat- 
on  in  the  name  of  his  firm  on  the  New  York  firm  of  defendants.  By  an  ael 
of  congress  passed  July  18,  1861,  the  president  was  authorised  to  dedare 
certain  districts  in  insurrection,  and  that  thereupon  all  commercial  Inter- 
course should  cease  and  become  unlawful.  On  the  16th  of  August,  1861, 
the  president  by  proclamation  declared  the  district  in  which  Savannah  is 
situated  in  a  state  of  insurrection.  Held,  that  the  drawing  of  the  bill  of 
exchange  was  illegal  and  void,  and  within  the  rule  prohibiting  contracts 
with  the  enemy  during  war  and  no  action  could  lie  against  any  of  the  par- 
ties to  it. 

The  copamership  between  Wheaton  and  the  other  defendants  was  dissolved 
by  the  war,  and  the  defendants  were  not  bound  by  the  contract  of  Whea^ 
OB  made  after  such  dissolution. 

Appeal  flx)m  jadgment  of  general  term  of  supreme  ooort  in  first 
judicial  district  directing  judgment  for  defendants. 

The  defendants.  Wilder,  Beers  and  Wheaton,  were,  at  the  break- 
ing out  of  the  rebellion  in  18G1,  copartners,  doing  business  in  the 
dty  of  Sayannah,  Oa.,  under  the  firm  name  of  Wilder,  Wheaton 
ft  Oo.  The  defendants  Wilder  and  Beers  also  carried  on  business  at 
that  time  in  the  city  of  New  York  as  copartners  under  the  firm 
name  of  Jonathan  Beers  &  Co.  The  defendants  Wilder  and  Beers 
resided  in  New  York  and  the  defendant  Wheaton  in  Sayannah* 

On  the  13th  of  July,  1861,  an  act  of  congress  was  passed  author- 
ising the  president  of  the  United  States  to  declare  certain  districts 
m  the  south  in  insurrection,  and  provided  that  thereupon  all  com- 
mercial intercourse  with  the  inhabitants  of  such  districts  should 
oeaso  and  be  unlawful  On  the  16th  of  August,  the  president  by 
proclamation  declared  certain  territory,  within  which  the  city  of 
Sarannah  was  situated,  to  be  in  a  state  of  insurrection. 

On  the  23d  of  August,  1861 ,  the  agent  of  the  plaintiff  purchased 
at  Savannah  from  Wheaton  a  bill  of  exchange  for  15,000.    It  wae 
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drawn  by  Wheaton  in  the  firm  name  of  Wilder,  Wheaton  &  Co., 
which  firm  still  existed  unless  dissolved  by  the  war,  upon  the  firm 
of  Jonathan  Beers  &  Co.,  in  New  York.  The  bill  was  presented  to 
the  New  York  firm  for  acoeptanooi  but  they  refused  to  accept  or  pay 
it  It  was  protested  and  this  action  brought  against  the  defend* 
ants  as  drawers. 

Ira  D.  Warrerif  for  appellant,  cited  Shorttidge  y.  Mason,  ^  Am. 
Law  E^.  96 ;  Bur.  Law  Die,  part  1,  235 ;  Wor.  Die.  273,  « Com.;'* 
au;so  12  IT.  S.  Stat  at  large,  1-262 ;  1  Kent's  Com.  57 ;  Story  on  Cont 
§  497 ;  CoUyer  on  Part  97,  note  4,  and  §  784 ;  Bristol  v.  Sprague, 
8  Wend.  424;  WardeUy.  Haighty  2  Barb.  549;  Ketchum  y.  Clark, 

6  Johns.  144 ;  Davis  y.  Attm,  3  Comst  168;  Clapp  y.  Bogsrs,  12  N. 
Y.  283 ;  2  Camp.  44^ 

Robert  D.  Bensdict,  for  respondents,  cited  Svnnerton  y.  The  Colum- 
Irian  Ins.  Co.,  37  N.  Y.  174;  Prize  Cases,  2  Black,  667;  Taylor  y. 
Barclay,  2  Sim.  891 ;  1  Chitty's  Pleading,  196 ;  YThite  y.  Burnley, 
20  How.  (U.  S.)  249;  6  T.  R  723;  2  B.  &  P.  374;  1  id.  272;  3  id. 
85 ;  3  Yes.  612 ;  Craig  y.  Missouri,  4  Pet  410 ;  1  Brod.  &  Bing. 
447;  2  T.  B.  610;  2  B.  &  P.  130;  Xennett  y.  Chambers,  14  IIow. 
88 ;  Bank  of  U,  8.  y.  Owens,  2  Pet  527 ;  Schokfield  y.  Bichelberger, 

7  id.  586;  also  2  Wall  419;  Prize  Cases,  2  Black,  667;  id.  670; 
Mrs.  Alexander's  Cotton,  2  Wall.  419 ;  Prize  Cases,  2  Black,  635 ; 
Jackson  Ins.  Co.  y.  Steward,  6  Am.  Law  Beg.  (N.  S.)  732;  Tfie 
£mulus,  1  OalL  594 ;  The  Hiawatlia,  Blatch.  P.  C.  1 ;  The  Mary 
67i»/(m,  id.  356 ;  7%«  JZopt^^  8  Cranch,  135 ;  2rA0irocy9,lBob.l65; 
The  U.  8.  y.  Orossmayer,  9  WalL  74;  Oriswold  y.  Waddington,  16 
Johns.  438 ;  Story  on  Cont  §  54 ;  Willison  y.  Patterson,  7  Taunt 
439 ;  Brandon  y.  NesUtt,  6  Tenn.  23 ;  Wheat  Int  Law,  36 ;  Kluber 
Droit  des  Oens,  §  240 ;  The  Wm.  Bogaldy,  5  WalL  407;  Bilgery  y. 
Branch,  17  Am.  Law  Beg.  336. 

Rapallo,  J.  The  historical  eyents  and  the  acts  of  the  national 
ezecutiye,  in  connection  with  the  hostile  relations  between  the  goy- 
emment  and  the  rebel  States,  which  had  transpired  prior  to  the  act 
of  congress  of  July  13, 1861,  are  detailed  in  the  opinion  of  the  court 
in  the  case  of  8mnerton  y.  77^0  Columbian  Ins.  Co.,  37  N.  Y.  174, 
and  it  is  not  necessary  to  repeat  them  here. 

The  question  whether  these  eyents  and  acts  established  a  state  of 
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ii^ar  between  iiie  goyenunent  and  ttie  aeotions  in  rebellion  was  de- 
liermined  in  the  PriteCaseSy  2  Black,  63S/and  it  was  therie  held  that 
a' state  of  diH  Iv^ar  existed  as  early  as  the  date  of  the  first  capture 
inTolved  in  that  case,  which  was  May  i7>  1861.  That  theproclama* 
tion  of  April  15th,  calling  oat  the  militia,  and  the  proclamation  of 
blockade  of  April  27th  and  SOth,  were  conclasiye  eridence  of  snch 
war.  That  such  war  aflEected  the  rights  of  the  two  sections  of  pui 
donntry  in  the  same  manner  as  if  it  were  being  carried  on  by  two 
contending  nations.  That  it  gaye  to  the  United  States  goyemment 
the  same  rights  of  blockade  and  capture  in  respect  to  the  enemy  and 
neutrals  as  they  might  exercise  m  case  of  a  foreign  war,  and  that  all 
persons  residing  in  the  rebel  districts  were  to  be  treated  as  enemies 
of  the  nation. 

From  this  decision  Nelson,  J.,  and  three  of  his  associates  dis- 
sented, holding  that  before  the  insurrection  could  be  dealt  with  on 
the  footing  of  a  war,  it  must  be  recognized  or  declared  by  congress, 
the  only  war-making  power  of  the  goyemment,  and  that  no  power 
short  of  that  could  change  the  legal  status  of  the  goyemment,  or 
the  relations  of  its  citizens,  from  that  of  peace  to  a  state  of  war 
But  they  conceded  that  the  act  of  July  18, 1861,  did  recognize  a 
state  of  ciyil  war  between  the  goyemment  and  the  States  described 
in  the  proclamation  of  August  16th,  and  made  it  territoriaL  2 
Black,  689. 

There  can  be  no  question,  therefore,  that  war,  with  all  its  incidents 
and  effects  upon  intercourse  and  contracts  between  the  inhabitants 
of  the  territories  of  the  respectiye  belligerent|9,  preyaUed  on  the  2dd 
of  August,  1861,  when  the  bill  of  exchange  in  question  was  drawn, 
and  that  the  courts  are  bound  to  take  notice  of  that  tact 

All  commercial  intercourse  with  the  inhabitants  of  the  enemy's 
territory  is,  during  war,  unlawfiiL  By  the  proclamation  of  August 
16th,  it  was  specially  interdicted.  This  interdiction  of  intercourse 
inyolyes,  according  to  well-settled  rules,  a  prohibition  against  eyery 
species  of  priyate  contract  with  the  subject  or  citizen  of  the  en^y. 
Wheat.  Int  Law,  §  317 ;  1  Kenf  s  Com.  67 ;  Story  on  Cont,  §  608 ; 
White  y.  Bromley  2  How.  249 ;  Scholefield  y.  JBtchOberger,  7  Pet 
586 ;  U.  3.  y.  Orossmeyer,  9  Wall.  75.  In  the  case  of  Mrs.  Alexan- 
der's cotton^  2  WalL  404,  it  was  determined  that  all  persons  residing 
in  rebel  territory  must  be  regarded  as  enemies,  except  so  far  as  dis- 
tiuclions  are  expressly  made  by  the  goyemment.  Catbon,  J.,  in 
prDuoimeing  the  decision  of  the  court  in  the  case,  states,  that  the 
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oourt  cannot  inquire  int6  the  peraonal  cfaaraoter  and  difpositions  ^f 
indiyidnal  inhabitants  of  enemy  territory^  but  must  be  goTerned  by 
the  principle  of  publio  law  so  often  announced  as  applicable  alik^ 
'^to  civil  and  internid;ioual  wars^  that  all  the  petople  of  each  State  or 
district  in  insurrectidn  agahist  the  tlnited  States  must  be  regarded 
as  enemies. 

It  is  therefore  unnecessary  to  consider  the  question  of  the  indi- 
yidual  disposition  of  Wheaton;  he  was  a  citiisen  of  Georgia  and  re- 
sided within  the  district  embraced  in  the  proclamation. 

The  rule  prohibiting  contracts  with  the  enemy  during  war  is  ap- 
plicable to  tiie  drawingan'd  negotiating  of  bills  of  exchange  between 
subjects  of  the  powers  at  war.  Wheat.  Int.  Law,  §  317 ;  Story  on  Oont. 
(4th  ed.),  §  608;  Wittigon  v.  Patt&rson  and.othmrsy  7  Taunt  439. 
Chancellor  Kekt  (1  Kent's  Com.  67)  states  that  the  drawing  of  a 
bill  of  exchange  by  an  alien  enemy  on  a  subject  of  the  adverse 
country  is  an  illegal  and  void  contract,  because  it  is  a  communica- 
tion and  contract  with  the  enemy. 

Some  exceptions  to  this  rule  are  stated,  in  the  books,  to  be  al- 
lowed by  reason  of  the  necessity  of  the  case.  These  are  bilU  drawn 
for  ransom,  and  bills  drawn  by  a  citizen  in  the  enemy's  country  on 
his  own  country,  to  provide  him  with  necessary  means  of  subsistence. 
The  case  of  U.  S.  r.  Burker,  referred  to  by  the  appellant's  counsel  in 
1  Paine's  0.  0. 166,  is  difl3cult  to  reocMidle  with  the  authorities ;  but 
even  that  case  contains  special  circumstances  not  existing  in  the 
present  case.  The  bill,  in  that  case,  was  drawn  here  by  a  citixen  of 
the  United  States  against  funds  which  he  had  in  England,  and  was 
indorsed  to  the  United  States  government,  and  prosecuted  in  its 
name  and  behalf 

The  argument,  that  the  effect  of  drawing  the  bill  in  the  present 
case  was  to  remove  the  plaintiff's  funds  from  Georgia  to  New  York ; 
and  that^  therefore,  the  contract  was  not  within  the  spirit  of  the 
prohibition,  cannot  be  maintained.  Even  if  the  transaction  had  the 
effect  claimed,  yet,'  if  not  licensed  by  our  government,  it  would  come 
within  the  general  jurohibition.  Nations  at  war  adhere  to  these 
interdictions  for  reasons  of  generiJ  Ixdicy,  although  in  special  cases 
they  may  recoil  upon'  themselves.  In  the  Prize  Cases j  one  item  of 
the  property  in  dispute  was  restored  to  the  complainant,  not  merely 
on  the  ground  that  it  wais  the  property  of  a  loyal  citizen  which  he 
was  attempting  to  withdraw  from  the  enemy's  country ;  but,  on  the 
additional  ground^  that  an  oidor  6f  the  secretary  of  the  navy  per- 
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mitted  such  withdrawal  But  in  the  case  of  the  U»  &  t*  Orossmager, 
9  Wall  75,  G.,  a  creditor  in  New  York,  directed  E.,  his  debtor  in 
(Georgia,  to  invest  the  amount  of  the  debt  in  cotton  and  hold  it  for 
him,  which  was  done.  The  cotton  was  stored  in  (Georgia  as  th« 
property  of  G^  and  was  seized  by  the  United  States,  and  the  pro- 
ceeds were  claimed  by  G.  under  the  captured  and  abandoned  prop- 
erty act  of  1863.  But  the  court  held,  that,  as  G.  was  prohibited 
during  the  war  from  having  any  dealings  with  his  debtor,  it 
followed  that  nothing  which  either  or  both  of  them  did  could  have 
the  effect  to  vest  in  G.  the  tide  to  the  cotton  in  question.  The  rea- 
sons for  making  an  exception  in  that  case  were  much  stronger  than 
in  this.  There,  the  cotton  was  withdrawn  f]X)m  the  use  of  the 
enemy,  and  locked  up  in  store  for  the  benefit  of  the  northern  cred- 
itor; but  in  the  present  case  the  dealings  did  not,  in  fiEU^t,  effect 
any  change  in  the  position  of  the  fund,  which  was  advantageous  to 
our  government;  it  merely  transferred  its  custody  from  the  bank  to 
Wheaton,  and  gave  him  tiie  full  power  of  disposal  over  it 

The  draft  being  illegal  and  void,  no  action  could  lie  against  any 
of  the  parties  to  it ;  but  there  are  other  reasons  applicable  to  the 
defendants.  Wilder  and  Beers,  which  clearly  exonerate  them. 

All  commercial  partnerships,  existing  between  subjects  of  the  two 
parties  prior  to  the  war,  are  dissolved  by  the  mere  act  and  force  of 
the  war  itself!  Story  on  Cont  (4th  ed.),  §  609 ;  1  Kent's  Com.  67 ; 
OrUwold  V.  Waddingtofh  16  Johns.  438 ;  and  this  consequence  was 
held  to  ensue  from  tiie  civil  war  of  1861.  The  William  Bagai&g,  6 
WaU.  377,  407.  Wilder  and  Beers,  therefore,  were  not  bound  by 
the  contract  of  Wheaton  made  after  such  dissolution. 

The  appellant  seeks  to  charge  them,  however,  under  an  aUeged  ver- 
bal agreement  claimed  to  have  *Deen  made  by  them  on  the  2d  of 
August,  1861.  They  aUege  that  there  was  proof  in  the  case  that 
on  that  day  Wilder  and  Beers  agreed  that,  if  the  appellants  would 
buy  the  diufts  of  Wheaton,  they  would  i>ay  them  without  presen- 
tation, on  evidence  that  they  had  been  drawn;  and  they  claim 
that  this  question  not  having  been  submitted  to  the  jury,  there  was 
a  mistrial.  The  evidence  as  to  the  agreement  is  very  slight  and 
indefinite,  and  the  making  of  the  agreement  is  positively  denied 
by  the  defendants.  But  there  are  other  grounds  which  are  control- 
ling as  to  this  branch  of  the  case.  Aside  from  the  objection  which 
might  be  raised,  that  the  agreement  should  have  been  in  writing 
(1  R  S.  768 ;  9  N.  Y.  435 ;  5  Duer,  583),  the  ftirther  objection  is 
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insuperable,  that  the  act  which  the  plaintiff  was  to  do,  to  entitle  him 
to  perfonnance  on  the  part  of  the  defendants^  became  illegal  before 
any  thing  was  done  in  porsnance  of  the  supposed  agreement  It  may 
wbU  be  that  on  the  2d  of  August,  in  yiew  of  the  terms  of  the  act  of 
July  18, 1861,  the  purchase  of  a  bill  of  exchange  from  an  enemy 
would  not  have  been  unlawful ;  for,  although  a  war  then  existed,  the 
result  of  which  would  be  to  render  commercial  intercourse  with  the 
enemy  unlawful,  without  the  permission  of  our  government,  yet  the 
goYcmment  was  competent  to  give  such  permission,  and  the  act  of 
July  13th  may  be  construed  as  permitting  such  intercourse  to  con- 
tinue until  the  president  should  make  his  proclamation.  The  terms 
of  the  act  are,  that  the  president  may  declare  certain  districts  in 
insurrection,  and  that  thereupon  aU  commercial  intercourse,  etc, 
shall  cease  and  be  unlawful,  etc.  This  language  implies  a  permis- 
sion that  such  intercourse  should  continue  until  the  proclamation 
«hould  be  made,  and  the  good  faith  of  the  government  would  be 
pledged  to  give  effect  to  this  implied  permission.  But  after  the  2d 
of  August,  and  before  the  bill  was  drawn,  the  proclamation  of 
August  16ih  was  made,  and  that  proclamation  clearly  prohibited 
ihd  transaction  contemplated  by  the  supposed  agreement  of  August 
2d  and  rendered  it  unlawfru. 

There  is  no  ground  upon  which  this  action  can  be  sustained,  and 
the  court  below,  therefore,  rightly  rendered  judgment  for  the  defend* 
ant  on  the  verdict 

The  judgment  ahonld  beaflbmed,  with  ootta. 

JfiNyMifl^  4ifjtttn$tL  . 
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Smith  y.  MttjiBB,  appelkat 
(iiM.r.m.) 

Irhe  defendftntSy  *  Ann  in  Ba£Bilo,  who  were  indebted  to  the  plaintUTs  flfm  ia 
New  York,  forwarded  by  mail  a  draft  on  J.  K.  P.  ft  Oo.»  a  biudnefli  hoiue 
in  New  York.  The  plaintifi,  about  half-pait  one  on  the  day  of  its  receipt, 
presented  the  draft  to  J.  K.  P.  ft  Co.,  and  reoeiTod  that  firm'e  check  for  the 
amount.  J.  K.  P.  had  funds  in  the  bank  on  which  the  check  waa  iamed 
and  the  check  would  hare  been  paid  if  it  had  been  preeented  that  daj. 
The  check  was  deposited  by  plaintiff  in  their  own  bank,  and  it  did  not  readi 
the  other  bank  until  twelve  o'clock  the  next  day,  and  after  J.  K.  P.  ft  Oo. 
had  failed.  RM^  that  the  plainti£b  were  guilty  of  laches  in  failing  to 
present  the  check  on  the  day  it  was  received,  and  the  defendants  were  re- 
leased from  liability  for  their  indebtedm 


Appeal   from  judgment   of  general   term   of  superior  ooiiri 
of  New  York,  affirming  judgment  for  plaintiff 

Action  to  recover  balance  of  account  for  goods,  etc. 

The  defendants,  a  firm  doing  business  in  BufiBdo,  were  indebted 
to  the  plaintiff  who  did  business  in  New  York  city.  In  payment 
defendants  sent  by  mail  a  draft  for  the  amount  on  the  house  of 
James  K.  Place  &  Co./ of  New  York  city.  The  draft  was  reoeiyed 
by  the  plaintiffs  on  the  morning  of  Noyember  19th,  and  was,  at 
about  half-past  one,  on  the  afternoon  of  that  day,  presented  to  the 
drawees  who  paid  the  same  with  their  own  check.  Plaintifb  re- 
ceived the  cheek  and  deposited  it  in  the  bank  with  which  they  did 
business.  It  did  not  reach  the  bank  on  which  it  was  diiawn  until 
twelve  o'clock  the  next  day,  when  payment  was  refused. 

At  the  time  when  Place  &  Oo.  gave  the  check  they  were  sup- 
posed to  be  solvent,  and  had  on  deposit  in  the  bank  a  sufficient  sum 
to  meet  the  check.  The  ^check  would  have  been  paid,  if  it  had  been 
presented  at  any  time  during  the  day  on  which  it  was  given.  On 
the  next  morning,  Place  &  Oo.  failed,  in  consequence  of  which  pay 
ment  of  the  check  was  refused. 

Jo9»ph  H.  Choate,  for  appellant. 

Eldridge  T.  Oerry,  for  respondent 
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Allek,  J.  The  bill  of  the  defendants  on  X  E.  Place  ft  Go.  wafe 
not  reoeived  by  the  plaintifBi  in  abaolate  payment  of  ^heir  ohunii  and 
the  debt  due  from  the  defendant  was  not  discharged  by  the  deliT« 
eiy  of  the  draft.  It  was  reoeiyed  in  payment  9ub  modOj  and  conld 
become  operative  as  a  payment  in  &ct  only  when  paid  by  the 
drawees.  HaU  y.  Barber,  13  N.  Y.  666 ;  Bradford  y.  Fox,  88  id. 
J889 ;  Story  on  Bills,  §  419. 

The  check  of  J.  E.  Place  ft  Oo.,  the  drawees  of  the  bill  to  the 
order  of  the  plaintiflby  in  the  absence  of  an  express  agreement  that 
the  same  should  be  receiyed  as  payment,  was  not  a  jmyment  of  the 
bill;  and  as  the  check  was  dishonored  when  presented  for  payment 
there  has  been  no  actual  satisfiaction  of  the  debt  due  the  plaintift 
from  the  defendants.  It  was  the  dnty  of  the  plaintifb,  how-* 
eyer,  if  they  intended  to  hold  the  defendants  either  as  drawees 
of  the  billy  or  for  their  prior  indebtedness,  to  present  the  bill  for 
payment  within  the  time  prescribed  by  law  for  that  purpose,  and 
if  not  paid,  to  notify  the  defendants  of  its  dishonor.  Had  that 
been  done,  the  remedy  of  the  plaintifb  against  the  defendants 
would  have  been  yery  clear.  They  would  have  been  remitted  to  all 
their  rights  for  the  recovery  of  their  original  claim  as  if  no  bill  had 
been  drawn.  It  was  under  such  circumstances  that  the  plaintiff  was 
held  entitled  to  recover  in  Twmer  v.  Bank  of  Fox  Lake^  3  Eeyes, 
425.  That  action  was  upon  a  bill  of  exchange  given  to  take  up 
a  like  bill  before  then  drawn  and  duly  presented  and  protested  for 
non-payment  In  that  case  as  in  this,  the  check  of  the  drawee  of 
the  first  bill  had  been  received,  but,  on  payment  being  refused  by 
the  bank,  it  had  been  returned  and  the  bill  reclaimed  and  properly 
protested  for  non-payment,  and  notice  given  to  the  drawer,  and  aU 
in  due  time  from  the  receipt  of  the  bill  by  the  plaintifBs.  The  bill 
sued  upon  was  adjudged  to  have  been  given  upon  a  sufficient  con- 
sideration. 

Although  the  plaintifb  may  not  have  realized  the  money  upon 
the  bill  or  their  check,  and  their  debt  remains  unpaid,  it  does  not 
follow  that  the  defendants  continue  liable. 

•  A  creditor  may  so  deal  with  negotiable  securities  received  from 
his  creditor  for  collection,  and  to  be  placed  to  his  credit  when  paid, 
as  to  discharge  the  debtor  from  all  liability  whether  the  securities 
are  in  fact  paid  or  not.  He  may  make  them  his  own  so  as  to  sub- 
stitute the  parties  to  the  securities  his  debtors,  in  place  of  his 
original  debtor,  by  his  de^ilings  with  those  parties;  as  by  giving 
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time  for  paymenty  or  bj  anj  other  act  prejudidal  to  the  interosts  of 
the  debtor.  Sauthwiek  v.  Sax,  9  Wend.  22 ;  Vernon  t.  Bronniy  3 
Shawy  296.  The  same  result  will  follow  any  neglect  or  laches  of 
the  creditor  in  obtaining  payment  of  negotiable  instruments 
transferred  from  which  loss  and  injury  ensues. 

By  receiving  the  securities,  and  assuming  the  collection,  or  as 
here,  reoeiying  the  bill,  and  consenting  to  present  the  same  for  pay- 
ment, he  undertakes  to  do  all  that  the  law  requires  to  be  done  to 
obtain  payment,  and  if  he  fails  in  the  performance  of  that  duty  the 
debtor  is  dischaiged.  Canndyer.  Attenby,  6  B.  &  0.  373 ;  Story  on 
Bills,  §  109.  Laches,  which  would  discharge  the  drawer  or  indorser 
of  a  bill  of  exchange,  will  as  effectually  extinguish  the  debt,  for 
payment  of  which  a  bill  or  other  n^otiable  instrument  is  trans- 
ferred. Story  on  BiUs,  supra,  and  note ;  id.  §  419  and  note.  This 
was  decided  in  ITobbe  v.  Clark,  Selden's  Notes,  October,  1858,  p. 
11.  If  by  the  acts  or  omission  of  the  creditor,  thus  receiying 
negotiable  instruments  for  collection,  a  loss  occurs,  it  should  ftdl 
upon  him  who  is  the  cause  of  the  loss,  rather  than  upon  the 
distant  and  innocent  debtor.  Bradford  t.  Ibx,  supra.  The  de- 
fendants residing  at  Buffalo,  being  indebted  to  the  plaintifb  doing 
business  in  New  York,  and  haying  funds  with  J.  K.  Place  ft  Oa. 
in  the  latter  city,  drew  their  biU  on  the  latter  firm  to  the  order  of 
the  plaintiffs  to  foe  presented  for  payment,  and  when  paid  to  be  applied 
in  i>ayment  of  the  indebtedness.  The  plaintiflis,  instead  of  insisting 
upon  the  money,  received  the  check  of  Place  &  Co.  upon  one  of  the 
banks  in  the  same  city.  There  was  no  impropriety  in  the  receipt 
of  the  check,  and  as  tiie  drawees  were  entitled  to  the  draft  upon 
payment  of  it,  there  is  nothing  in  the  case  upon  which  &ult  could 
be  imputed  to  the  plaintiffs  in  the  surrender  of  the  draft  on  receipt 
of  the  check.  Bussett  v.  Hawkey,  6  T.  B.  12 ;  Howard  v.  Bobinson, 
7  B.  &  a  90 ;  Byles  on  BiUs,  16 ;  Story  on  Bills,  §  419 ;  Ohitty  on 
Bills  (ed.  of  1833),  433,  434.  If  the  check  was  worthless  when  given, 
or  became  worthless  before  it  could  have  been  with  reas?nable  dili- 
gence presented  for  payment,  the  loss  would  have  fieJlen  upon  the 
defendants,  and  they  would  not  have  been  discharged  firom  their 
liability,  unless  the  plaintiffs  had  omitted  to  notify  them  :n  Ine 
time  of  the  non-payment  of  the  bilL  There  would,  in  such  case,  be 
no  loss  resulting  from  negligence. 

But  a  check  is  payable  instantly ;  and  as  between  the  drawer  and 
drawee,  the  latter  has,  in  analogy  to  the  rules  applicable  to  inland 
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bills  of  exchange^  antil  the  day  after  the  receipt  of  a  check  to  pie- 
sent  it  for  payment^  when  drawn  on  a  bank  in  the  same  place 
where  given  and  receiyed.  Smith  v.  JamM,20  Wend«  192 ;  Harkmr 
V.  Anderaony  21  id.  372;  Ward  Y.JSvanSy  2  Ld.  Baym.  928,  But 
tbe  duty  of  the  plaintifEs  to  the  defendant  is  not  determined  by  that 
role  o'  commercial  law.  That  rule  has  respect  only  to  the  contract^ 
and  liability  of  the  parties  to  the  instrument. 

When  a  check  is  taken  instead  of  money,  by  one  acting  for  others^ 
as  was  done  by  the  plaintiffs^  a  delay  of  presentment  for  a  day,  or 
for  any  time  beyond  that  within  which,  with  proper  and  reasonable 
diligence,  it  can  be  presented,  is  at  the  peril  of  the  party  thos  re- 
taining the  check  and  postponing  presentment,  as  between  him  and 
the  persons  in  interest,  whom  he  represents.  If  a  custom  can  exist 
in  law,  and  does  exist  in  fact,  autbonzmg  such  delay  at  the  risk  of 
the  absent  principal,  it  must  be  shown;  it  cannot  be  presumed  to 
exist  without  evidence. 

The  undisputed  evidence  in  this  case  shows  a  practice,  if  not  in- 
consistent  with  the  existence  of  any  such  custom,  at  least  moie  in 
harmony  with  the  relative  rights  and  obligations  of  the  parties  ai 
recognized  by  law ;  and  which,  had  it  been  adopted  by  the  plaintifl^ 
would  have  prevented  all  loss.  The  proof  is  that  the  account  of  the 
drawers  of  the  check  was  good  at  the  bank  during  all  the  business 
hours  of  the  day  on  which  it  was  drawn;  that  the  amount  to  their 
credit,  and  subject  to  their  draft,  was  more  than  sufScient  to  pay  all 
outstanding  checks;  and  if  this  check  had  been  presented, it  would 
have  been  paid  or  certified  as  good,  which  would  have  been  equiva- 
lent to  payment  The  plaintiffs  had  two  full  hours  for  presenting 
the  check. 

Two  checks,  drawn  later  in  the  day,  one  for  11.1,000  and  one  for 
(9,500,  were  presented  at  the  bank  and  certified  before  three  o'clock 
of  that  day  and  subsequently  paid.  The  same  diligence  by  the  plain- 
tiffs, as  was  exercised  by  the  holders  of  those  checks,  would  have 
obtained  the  money.  This  practice  of  "  certifying  checks  "  by  the 
banks  is  equivalent  to  an  acceptance  binding  the  banks  to  paymenti 
and  is  recognized  and  sanctioned  by  the  law.  The  certificate  is  re- 
garded as  an  acceptance  in  writing  within  the  statute.  1  B.  S.  722 ; 
Byles  on  Bills,  15 ;  Mead  v.  Mechanic^  Bank  of  Albany,  25  N.  T 
143.  It  was  the  duty  of  the  plaintiffs  to  present  the  check  at  the 
bank,  at  least  during  the  day  on  which  they  received  it,  and  obtain 
either  the  money  or  a  certificate,  or  cause  the  same  to  be  protested 
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for  non-payme&fc;  and  not  haying  dpne  00,  they  were  chargeable 

with  negligsnoe  and  the  consequent  lots.    By  their  delay  and  n^gieot» 

unless  some  eyidence  in  explanation  or  excuse  can  be  giyen,  thej 

niade  the  check  their  own  and  the  defendants  were  discharge^. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  ooeti 

to  abide  the  cTonb 

Jm^ltm$ni  rev$rBBd  and  n$w  trial  gramUa    . 


BuBBUi^  appeUant^  y.  Boabdjux; 

(ISV.T.flM.) 

The  testator,  hy  a  eUrase  in  his  will,  gave  the  residue  of  his  peisonsl 
to  certain  tmsteeo  named,  and  directed  that  it  should  be  applied  to  support ' 
a  hospital  which  was  to  be  under  such  trustees'  management.  He  also 
directed  the  trustees  to  apply  to  the  legislature  for  an  act  to  incorporate' 
the  hospital,  and  if  the  Ic^slature  should  not,  within  two  years  after  his 
death  (proTided  the  youngest  trustee  living  at  testator's  decease,  and  tes* 
,  tor's  nephew,  who  was  also  named  in  the  will,  or  either  should  so  long  liTe), 
grant  a  proper  act  of  incorporation,  the  bequest  was  to  be  paid  to  the  United 
States.  SM,  that  the  reasonable  interpretation  of  the  will  is  that  the  testator 
intended  to  limit  a  contingent  future  interest  in  the  nature  of  an  executory' 
devise,  the  contingency  depending  upon  the  creation  of  a  corporation  by  the- 
legislature  taking  within  the  period  allowed  for  the  suq>ension  of  the' 
ownership  of  property  by  the  statute  against  perpetuities. 

An  executory  bequest  limited  to  the  use  of  a  corporation  to  be  created  within 
the  period  allowed  f Or  the  vesting  of  future  estates  and  interests  is  valid. 

Such  a  bequest  does  not  violate  the  statute  of  wills  which  prohibits  devises  to 
a  ooix>oration  not  expressly  authorized  to  take  by  will. 

Appeal  from  judgment  of  general  term  of  supreme  court  of  first 
judicial  district,  afSrming  judgment  of  special  term  dismissing  the 
complaint 

Action  to  procure  the  annulling  of  a  bequest  as  illegal  and  yoid. 

The  facts  appear  suflSciently  in  the  opinion.  The  testator  died 
November  30,  1863,  leaying  an  heir  at  law,  iirho  died  January  20 
1864.    The  plaintiff  is  the  executor  of  the  heir  at  law. 

The  legislature  of  the  State  passed  an  act  on  the  2d  of  February, 
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1864,  incorporating  a  hospita!,  which  was  accepted  by  the  troBtees 
ae  being  in  compliance  with  the  terms  of  the  testator's  wilL 

George  F.  Oemstock,  for  appellant 

John  M.  Mason,  Chas.  (/Conor  and  Theodore  W.  DwigAt,  te 
defendants  except  the  United  States. 

iVooA  Dam,  for  the  United  States. 

Ohuboh,  0.  J.  This  action  was  brought  by  the  plaintifl^  as  ez 
ecutor  of  the  will  of  James  0.  Bosevelt  Brown,  against  the  defend* 
ant,  Julia  M.  Boardman,  executrix  of  the  will  of  James  H.  Bose- 
velt, deceased,  and  others,  for  the  purpose  of  having  the  residuary 
bequest  in  the  will  of  the  latter  providing  for  founding  and  main- 
taining a  hospital  declared  void,  and  claiming  that  the  plaintiff,  as 
executor  of  Brown,  who  was  the  heir  at  law  of  the  testator,  Sose- 
velt,  is  entitled  to  all  sums  thus  attempted  to  be  bequeathed,  and  to 
the  whole  of  the  residuary  estate. 

The  solution  of  the  questions  presented  involves  the  construction 
and  validity  of  those  provisions  of  the  will  of  Mr.  Bosevelt  which 
provide  for  the  founding  and  permanent  endowment  of  a  hospital ; 
and  it  is  important,  in  the  first  place,  to  ascertain  the  intent  and 
meaning  of  the  provisions  in  question. 

The  testator  gave  the  residue  of  his  personal  estate,  including 
lapsed  legacies,  etc.,  in  trust  to  the  successive  presidents  of  five 
^'  certain  incorporations,''  naming  them,  and  to  four  private  indi- 
viduals, naming  them,  "  and  to  the  survivor  and  survivors  of  them 
for  the  establishment  in  the  city  of  New  York  of  an  hospital  for 
the  reception  and  relief  of  sick  and  diseased  persons,  and  for  its 
permanent  endowment"  lie  then  directed  that  the  institution 
Bhoald  be  managed  by  the  nine  trustees  thns  appointed,  and  in 
case  of  any  vacancy  in  the  individual  trustees  it  should  be  filled  by 
the  official  trustees.  After  some  further  directions  about  the  man- 
agement of  the  funds,  the  will  contains  the  following  clauses: 

'^I  direct  my  trustees  promptly  to  apply  to  the  legislature  of  this 
State  for  proper  acts  to  incorporate,  secure  and  perpetuate  said  hos- 
pitaL  And  should  such  legislature  for  two  years  next  after  mj  de- 
cease (provided  the  youngest  of  my  said  individual  trustees  living 
at  my  decease,  and  my  said  nephew,  or  either  of  them,  shall  so  long 
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Ii?e)  refiiae  or  neglect  to  grant  a  liberal  charter  for  the  safe  oigan- 
ization,  conduct  and  peipetuity  of  such  hoapital  eBtablidunent  in 
accordance  with  the  proyisions  of  my  will,  I,  in  that  eyent,  direoi 
my  trustees  from  time  to  time  to  pay  oyer  the  aboye  bequests  that 
may  come  into  their  possession  under  my  will  to  the  goyemment  of 
the  United  States  of  America,''  eta 

Taking  these  seyend  clauses  together,  it  is  quite  manifest  that  the 
unincorporated  trustees  could  not  administer  the  charity,  and  had 
no  duty  imposed  upon  them  with  reference  to  the  fund  except  to 
pay  it  oyer  to  the  ulterior  legatee,  if  the  legislature  fieuled  to  grant 
the  charter.  It  is  true  the  residuary  estate  was  giyen  to  them  for 
the  establishment  and  endowment  of  a  hospital ;  but  they  could 
only  accomplish  this  according  to  the  terms  of  the  will,  by  and 
through  a  corporation  to  be  thereafter  created,  which  it  was  made 
their  duty  promptly  to  apply  for. 

Such  is  tiie  general  scope  of  the  wilL  The  purpose  is  first  de- 
clared, and  then  the  means  of  accomplishing  it  are  prescribed,  and 
to  render  his  intent  more  certain,  the  testator  declared  that,  if  the 
charter  was  not  granted  within  a  specified  period,  the  bequest  should 
go  in  another  direction. 

This  proyision  TepeU  any  implication  eyen  in  fi&yor  of  the  right 
of  the  priyate  trustees  to  administer  the  fund  for  the  benefit  of  the 
charity,  or  to  do  any  act  with  reference  to  it,  except  to  apply  for  a 
charter.  If,  therefore,  the  limitation  to  the  incorporated  hospital  is 
ralid  as  a  contingent  executory  bequest,  it  is  not  material  to  inquire 
jito  the  com];)etency  of  the  unincorporated  trustees  to  take  the  legal 
title  for  the  temporary  purpose  indicated.  Neither  their  appoint- 
ment nor  their  title  was  essential  to  the  yalidity  of  the  contingent 
limitation.  The  law  would  compel  the  application  of  the  property 
to  the  purposes  of  the  lawful  bequest,  whereyer  it  should  be  found. 

It  is  urged  that  there  is  no  bequest  to  the  contemplated  corpor- 
ation, and  no  direction  to  pay  the  fund  to  it  The  testator  declares 
in  the  residuary  clause  his  purpose  to  be  the  establishment  of  a  hos- 
pital and  its  permanent  endotmnent.  The  condition  of  the  endow- 
ment is,  that  the  legislature  shall  pass  proper  acts  *'  to  mcorporate^ 
secure  and  perpetuate  said  hospital,''  that  is,  the  hospital  specified  in 
the  residuary  clause  which  proyides  for  its  endowment  The  next 
paragraph  directs  the  manner  of  inyesting  the  funds  of  the  '^  incor- 
poration" thus  proyided.  Nothing  can  be  more  certain  than  that 
the  testator  designed  that  the  title  to  the  fands  or  property  in  the 
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posaemfjn  of  the  tmstees  or  elsewhere^  which  was  included  in  the 
reeidoary  clause,  should  vest  in  the  corporation  immediately  upon 
its  creation,  and  a  requirement  for  a  formal  payment  or  delivery 
was  doubtless  deemed  unnecessary  because  the  trustees  of  the  testar 
tor  were  to  be  also  trustees  and  managers  of  the  corporation. 

Nor  can  it  be  claimed  that  this  is  a  present  bequest  to  a  corpor- 
ation not  in  esse.  When  it  appears  from  the  will  that  the  donee  is 
to  come  into  being  in  future,  or  to  become  qualified  to  take  upon 
the  happening  of  some  future  event,  a  present  bequest  will  not  be 
presumed,  nor  unless  *' there  is  not  the  least  circumstance  from 
which  to  collect  the  testator's  intention  of  any  thing  else  than  an 
immediate  devise  to  take  effeol  inpresenii.**  Feame  on  Remaind- 
ers, 536.  Here,  every  circumstance  concurs  in  giving  the  bequest 
an  executory  character.  An  application  was  to  be  made  to  the  leg- 
islature, affcer  the  testator's  death,  for  a  charter.  If  obtained,  the 
bequest  would  take  effect ;  if  not,  it  would  go  to  the  ulterior  donee. 

The  reasonable  interpretation  of  the  will  is,  that  the  testator  in- 
tended to  limit  a  contingent  future  interest  in  the  nature  of  an 
executory  devise,  the  contingency  depending  upon  the  creation  of 
a  corporation  by  the  legislature,  capable  of  taking  within  the  period 
allowed  for  the  suspension  of  ownership  of  property  by  the  statute 
against  perpetuities. 

The  language  might  have  been  more  explicit ;  but  avoiding  tech- 
nical criticisms,  and  observing  the  rule  to  find  a  lawful  instead  of 
an  unlawful  intent,  and  considering  all  the  provisions  of  the  will, 
the  construction  indicated  seems  the  most  natural  and  accurate. 

It  is  objected  that  the  provisions  in  question  violate  the  statute 
against  perpetuities.  By  this  statute,  the  tide  to  personal  property 
must  vest  absolutely  within  two  lives  in  being.  A  possibility  of  sus- 
pension beyond  that  for  any  time,  however  short,  is  fatal  Schettler 
V.  Smith,  41  N.  Y.  328.  It  is  urged  that  such  suspension  is 
possible,  because  the  legislature  might  pass  the  charter  on  the  last 
day  of  the  existence  of  the  last  of  the  two  lives ;  that  it  would  not 
become  operative  until  accepted  by  the  trustees,  and  that  such 
acceptance  would  take  time,  during  which  the  title  could  not  vest. 

From  the  language  employed,  that  testator  must  have  intended 
that  the  charter  would  be  obtained  and  become  operative  within  the 
two  live&  The  trustees  were  to  apply  for  acts  to  incorporate,  secure 
ar.d  perpetuate  the  hospital,  and  the  legislature  was  to  grant  a 
charter  for  its  safe  organization,  conduct  and  perpetuity  within  tht 
Vol.  III.— 88 
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^qpecified  period.  This  laugaage  implies  that  the  teetator  intended 
a  complete  corporate  existence.  Besides,  the  charter  to  be  gimted 
0onld  only  be  the  one  applied  for,  in  which  case  no  formal  aooept- 
anco  is  necessary.    AngeU  A  Ames  on  Oorporiitions,  69. 

It  is  also  claimed  that  the  beqnest  to  the  corporation  does  not 
depend  upon  obtaining  the  charter  within  the  two  liyes,  and  that 
this  condition  is  applicable  only  to  the  limitation  to  the  United 
States;  and  if  that  is  invalid,  and  the  charter  was  afterward  ob^ 
tained,  it  might  be  accepted  and  the  corporation  take  the  bequest. 
This  construction  is  too  technical  When  the  testator  declared 
that,  if  the  legislature  neglected  for  the  specified  period  to  grant 
the  charter,  the  bequest  to  the  United  States  should  take  effect,  he, 
m  substance  and  legal  implication,  declared  that  the  corporation 
should  not  take  after  that  period.  If  the  former  is  inralid,  the  title 
would  then  vest  immediately  in  the  next  of  kin.  A  yoid  provision  is 
operative  to  indicate  the  intent  of  the  testator.  Van  Kleeek  v. 
Dutch  Churchy  20  Wend.  457. 

The  material  legal  question  remains  to  be  considered,  viz.: 
Whether  an  executory  bequest  limited  to  the  use  of  a  corporation, 
to  be  created  within  the  period  allowed  for  the  vesting  of  fiiturs 
estates  and  interests,  is  valid  ? 

I  am  not  aware  that  this  precise  question  has  ever  been  judicially 
determined  in  this  State.  In  the  cases  of  Leonard  v.  Burr^  18  N. 
Y.  108,  Phelps  V.  Pond,  23  id.  77,  and  Baacom  v.  Albertson,  24  id. 
59,  the  statute  against  perpetuities  was  violated,  and  in  Owons  v. 
The  Missionary  Society y  etc.,  14  id.  380,  and  in  Dovming  v.  Marshall, 
the  bequests  were  to  unincorporated  societies,  incapable  of  taking 
the  title.  In  such  cases,  a  subsequent  incorporation  would  not 
vitalize  a  bequest  which  was  void  at  the  time  it  was  made.  But 
two  cases  have  been  cited  in  favor  of  the  validity  of  such  a  limita- 
tion. The  first  is  the  ciase  of  Attorney- QenertU  v.  Dovming,  Wil- 
mofs  Opns.,  p.  16,  where  lands  were  devised  to  purchase  a  piece  of 
ground  and  erect  a  college,  and  the  will  contained  a  direction  tO' 
obtain  a  charter. 

Lord  Chief  Justice  Wilmot  held  such  an  executoiy  devise  good 
upon  the  same  principle  as  a  devise  for  the  benefit  of  an  unborn 
child.  He  says :  ^  So,  in  this  case,  the  testator  does  not  only  declare 
his  intention  to  give  to  a  person,  not  in  esse,  but  is  actually  givii«g 
directions  for  the  creation  of  that  person;  and  there  is  no  difference 
between  the  cases,  but  that  one  is  an  executoiy  trust  for  a  natural 
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penoa  to  be  created,  and  the  otjier  i$  a  politioal  person  to  be 
created*'' 

It  ia  daimed  that  the  oourt  iin  thiftcase  held  the  deyiee  good,  in* 
dependent  of  th^  proyision  for  obtaining  a  charter,  which  ia  probft* 
bly  true ;  but  the;  indiyidnal  opinion  of  Chief  Justice  Wilh or  upon 
the  poinjb  is,  neyeirtheless,  entitled,  to  respectfol  consideration. 
I  The  other  case  cited  is  that  of  Inglis  t.  SaUor^  Snug  Harbor^ 
ft  Pet  99,  which  f&s  decided  by  a  diyided  conrt,  and  the  precise 
ground  upon  which  the  will  was  sustained  is  not  yery  dear ;  but 
tiie  opinion  of  I^hoxpsqk,  J.,  upon  this  question,  is  entitled  to  some 
weight  as  an  authority. 

2fio  authority  or  dictum  has  been  dted  against  the  yalidity  of 
pueh  a  bequest 

As  an  original  question,  I  am  unable  to  discdrer  any  yalid  ob* 
jection  to  such  a  bequest,  nor  why  it  does  not  stand  upon  the  same 
principle  as  a  ftiture  limitation  for  the  use  of  an  unborn  child.  In 
the  latter  case  a  natural  being  is  to  come  into  existence;  the  other,: 
an  artifidal  being. 

I  haye  carefully  examined  the  objections  urged  in  the  yeiy  able 
argument  of  the  learned  counsd  for  the  appellant,  and  I  am  unable 
to  giye  to  them  my  assent  They  are  based  mainly  upon  the  uncer  • 
tainty  of  the  ^'  supposed  corporate  donee.''  It  is  said  that  there  ia 
not  tiie  same  certainty  of  description  as  in  the  case  of  an  unborn 
child,  who  is  usually  described  as  the  son  of  A.  B.,  and  the  like ; 
that  the  yalidity  of  the  bequest  must  rest  on  the  description  itself 
and  cannot  wait  for  comparison ;  that  the  power  of  the  legislature 
to  create  corporations  is  unlitnited,  and  that  many  such  could  be 
created,  each  one  of  which  would  answer,  or  might  be  claimed  to 
answer,  the  general  requirements  of  the  will.  It  is  not  admitted 
that  the  same  precise  degree  of  certainty  in  the  character  and  de- 
scription of  the  donee  is  indispensable  to  the  application  of  the 
sp(m.e  prindple ;  but  a  conclusiye  answer  to  the  position  is  suggested, 
by  the  objection  itself.  We  must  look  at  the  donee  from  the  stand- 
point of  the  testator's  death,  and  from  that  point  the  description  is 
as  certain  as  is  the  power  of  the  legislature  to  create  the  precise  cor- 
poration described.  If  the  power  existed  to  create  the  specified  arti- 
ficial being,  that,  and  no  other,  must  be  regarded  as  the  one  desig- 
nated by  the  testator.  It  is  no  answer  to  say  that  the  legislature 
could  create  two  just  alike,  or  eyen  that  it  could  create  seyeral, 
which  might  claim  to  come  within  the  description.    These  are  em* 
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barrassments  which  would  afterward  arifie,  and  which  ought  not  to 
be  anticipated  in  determining  this  question.  It  is  not  to  be  sup 
jKMed  that  the  legislature  would  pass  more  than  one  charter,  or  any 
other  than  the  one  applied  for,  or  one  different  than  that  described. 
The  most  that  can  be  said  is^  that  a  possibility  of  uncertainty  ex- 
isted, and  this  can  be  said  of  any  donee,  or  of  any  contingent  erent 
If  the  corporation  applied  for  and  granted  should  not  be  liberal  and 
in  accordance  with  the  proyisions  of  the  will,  the  ulterior  donee  or 
next  of  kin  could  challenge  its  right  to  take  the  beqnest  It  would 
tiien  become  a  judicial  question.  Hull  t.  Hull,  24  N.  Y.  651; 
Grant  y.  Raynumdy  6  Pet  242. 

But  these  are  questions  of  comparison,  and  do  not  affect  the  cer- 
tainty of  description  viewed  at  the  testator's  death*  If  the  corpora- 
tion described  would  be  a  yiolation  of  the  constitution  of  the  State 
or  of  the  United  States,  or  for  any  other  reason  it  could  be  seen 
that  it  could  not  be  created,  the  question  would  be  quite  different, 
but  it  is  not  sufiScient  to  say  that  it  might  not,  or  tiiat  a  different 
one  might  be  created.  The  contingency  upon  which  the  limitation 
depended  was  possible,  and  was  to  be  accomplished  by  lawful  means 
and  was  not  too  remote. 

It  is  also  objected  that  this  bequest  in  effect  riolates  the  statute 
of  wills,  which  prohibits  devises  to  a  corporation  not  expressly  au- 
thorized to  take  by  wilL  This  objection  is  untenable  because  there 
is  no  bequest  to  such  a  corporation,  and  no  bequest  in  presenii  at 
all.  Before  the  bequest  could  take  effect,  the  corporation  must  be 
created,  and  authorized  to  take  and  hold  the  property  in  perpetuity. 
I  can  see  no  legal  objection  to  the  adoption  of  the  principle  in- 
volved in  this  case  in  view  of  all  its  legitimate  consequences.  A 
limitation  contingent  upon  the  competent  exercise  of  legishi- 
tive  power,  within  the  period  of  the  lawful  suspension  of  the  owner- 
ship of  property,  cannot  be  said  to  be  unlawfiil,  although  the  con- 
templated action  of  the  legislature  may  not  be  in  accordance  with 
any  existing  law.  It  is  not  for  the  court  to  determine  whethei  such 
contingent  limitations  ought  to  be  permitted.  Our  duty  is  per- 
formed in  determining  that  there  is  no  restriction  upon  such  testa* 
mentary  dispositions.  My  conclusion  is,  that  the  executoiy  be> 
quest  in  his  will,  for  founding  and  maintaining  a  hospital,  is  valid. 

This  conclusion  renders.it  unnecessary  to  pass  upon  the  effect  of 
the  will  and  conveyance  of  the  plaintiff's  testator,  James  0.  Rose* 
velt   Brown.    Nor  is  the  validity  of  the  ulterior  bequest  to  the 
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United  States  necessarily  invoWed.  Assuming  that  the  United 
States  government  may  take  property  in  this  way  for  its  general  put* 
poses,  or  for  any  of  its  specified  constitutional  purposes,  I  should 
hesitate  about  sanctioning  a  gift  so  controlled  by  advisory  or  preca- 
ioiy  words,  as  to  require,  or,  as  a  matter  of  implied  duty  demand^ 
the  extension  of  its  power  and  patronage  within  this  State,  oyer 
subjects  foreign  to  its  legitimate  ftinctions ;  but  as  this  limitation 
can  neyer  take  effect,  it  is  not  requisite  definitely  to  decide  the  ques- 
tion. Nor  is  it  proper  to  decide  the  question,  whether  the  peculiar 
system  of  charitable  usesy  as  it  existed  in  England,  has  or  eyer  had 
in  any  of  its  features  any  foothold  in  this  State.  The  able  and  ex- 
haustive arguments  delivered  by  th^  learned  counsel  for  the  re- 
spective parties  upon  this  question  were  very  instructiye,  and  will 
be  of  great  service  to  the  court,  if  an  occasion  shall  ever  demand 
its  determination. 
The  judgment  of  the  supreme  court  must  be  affirmed. 

Judgmmi  affirm$d» 


Blossom  ▼.  Donn,  appellant 

<I8N.T.SM.) 

Oemmon  t&rrier — MpukUfon  la  reeefpU  h$. 

The  plalntUr,  a  paaieagerln  a  imilwa/  car,  delivered  to  the  meoiongerof  a  bag- 
gage ezpreoi  two  cheeks  for  two  packages  of  baggage  which  the  messengei 
agreed  to  transport  from  the  railway  terminus  to  another  point,  and  deliver 
to  plaintiff.  At  the  time  of  taking  the  checks,  the  messenger  entered  their 
numbers  on  a  printed  form,  purporting  to  be  a  receipt  containing  certain 
stipulations  limiting  the  company's  liability  and  handed  it  to  the  plaintifT. 
The  car  was  dark,  so  that  it  would  have  been  impossible  to  read  the  stipuli^ 
tions,  and  plaintiff  did  not  read  them.  The  stipulations  were  in  small  prin^ 
but  a  direction  to  read  this  receipt  was  in  conspicuous  print.  HM,  that  the 
plaintiff  was  not  presumed  to  know  the  contents  of  the  receipt,  or  to  assent 
to  them. 

Checks  for  baggage  are  not  of  the  character  of  bills  of  lading,  and,  like  instru- 
ments, and  persons  receiving  them,  are  not  presumed  to  know  that  they  oq»> 
lain  the  terms  upon  which  the  property  is  carried. 

APPBA.L  from  order  of  general  term  of  supreme  court  in  second 
judicial  district,  setting  aside  judgment  upon  report  of  referee  and 
granting  new  trial 


m 


Action  to  nooTer  Tftlne  of  lost  baggage.. 

The  plaintiff  was  a  paaaenger  on  the  New  Jtney  Oentral  Bailnad 
on  the  l?th  of  October,  1866,  triTeliiig  toward  New  Tork.  Befiuv 
reaching  Jersey  Oitjr,  a  mcaaenger  of  Dodd'«  expre^  a  tM^gage 
eTpicsB  company,  doing  baalneBS  in  the  city  of  New  Yor^  and  of 
which  defendant  is  president,  passed  through  Hie  train  npoo  which 
plaintiff  was,  asking  and  reoeiring  baggage-checks  of  passangen  and 
freeing  to  deliver  the  baggage  in  sach  parts  of  New  York  as  they 
should  direct.  The  plaintiff  was  asked  if  he  had  any  baggage  to  ba 
delivered,  and  he  thereupon  handed  the  messenger  two  checks  ^d 
received  a  printed  slip  with  blank  places  in  which  the  numbers  of  his 
checks  were  written  with  a  lead  penciL  With  the  exception  of  a 
large  advertisement  at  the  top,  the  printed  parts  of  Uie  slip  were  as 
fbllows : 


tract,  ttat  Dodo's 


llTacrwd,U)dl«putof  ths  mniildsratlon  of  the  roa- 
iTSxraMm^iallnat  btUoNeUir  •nu'CcUau<l\^i!  or  ie-welrr 

„-J«i  nor  [or  loM  by  Bro,  nor  tor  un  nmoum  i^iceedma  0.1» 

Ruin>IimDl>OLi.U»uponaiiraTtlolauiiIgaB»T:l.dly  m^T^.a  fur  in  wrltiiuf 
onthereoelpt  and  Uu  sKmrWi  jxM  Ottrtfnr.  nor  I't  tinenana  to  rnlt 
rrad,  iteunboU  or  Btranublp  Una*  kftar  the  faiiiu  hiu' liu^n  left  at  the 
luuBl  piftca  ot  dCliTbrjto  luoh  Unas.  Knd  tiM  on-ner  ticrehy  iu:^peB  IhU 
rwuid*^  eiprsM  ihoQ  M  UoM^ Anln lu ohoiH .'  ui4-lltlHfMnh>4T  juttpaH  that 
ezpren  ibtdl  not  bi 

„  .jade  Id  wtIUdc  it  t ,- 

wltbla  thtrtr  day*  themRcr. 


At  the  time  of  plaintiS's  receiving  the  slip  it  was  eleven  o'doiA  at 
night,  and  the  cars  were  so  dark  tiiat  the  print  conld  not  be  read. 

One  of  the  parcels  of  baggage  represented  by  the  checks  were  d^ 
livered.  The  oUier,  worth  1360,  was  lost  while  in  the  hands  of  the 
express  company.  This  action  was  brongbt  for  its  valne,  and  the  de- 
fendant sot  up  the  stipulation  in  the  receipt  as  a  limitation  npon  hii 
liability.  The  referee  found  for  the  pluntifi;  awarding  him  the  faD 
value  of  the  lost  baggage. 
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Amasa  J*  Parker,  for  appellanL 

Samuri  Hand,  for  respondent. 

Ohuboh,  C.  J.  The  oonunon-law  liability  of  common  oamen 
cannot  be  limited  by  a  notioe,  even  though  snoh  notioe  be  brought 
to  the  knowledge  of  the  persons  whose  property  they  carry.  Dorr 
Y.  Jf.  J.  Steam  Nav.  Co.,  1  Kern.  485.  But  such  liability  may  be  lim* 
ited  by  express  contract  Id. ;  BieseU  v.  If.  Y.  Cent.  B.  R.  Co.,  25  Ni 
Y.  442 ;  French  y.  Buffalo,  N.  T.  (§  Brie  R.  R.  Co.,  4  Eeyes,  108. 

The  principal  question  in  this  case  is,  whether  there  was  a  con* 
tract  made  between  the  parties  limiting  the  liability  of  the  defend- 
ants to  a  loss  of  9100  for  the  Yalise  and  its  contents,  which  the  plain- 
tiff intrusted  to  their  care.  A  fac  eimUe  of  the  card  upon  which 
the  alleged  contract  was  printed  has  been  furnished  in  Ihe  papers* 
It  does  not  appear,  on  examinationy  like  a  contract,  and  would  not, 
firom  its  general  appearance,  be  taken  for  any  thing  more  than  a 
token  or  check  denoting  the  numbers  of  the  checks  receiYed,  to  be 
used  for  identification  upon  the  deliYery  of  the  baggage.  The  larger 
portion  of  the  printed  matter  is  an  adYertisement,  in  laige  type^ 
The  alleged  contract  is  printed  in  Yeiy  small  type,  and  is  illegible  in 
the  night  by  the  ordinary  lights  in  a  railroad  car,  and  is  not  at  all 
attractiYC,  while  other  parts  of  the  paper  are  quite  so. 

Considerable  stress  is  laid  upon  the  fact  that  the  words,  ^  Bead 
this  receipt,''  were  printed  on  the  card  in  legible  type.    The  receipt 

reads:  f^Eeceived  of  M articles  or  checks  numbered  as  below, 

368-319."  <'For  Dodd's  Express."  The  blank  is  not  filled,  nor  is 
the  receipt  signed  by  any  one.  The  iuYitation  is  not  to  read  the 
contract,  but  the  receipt  In  order  to  read  it,  the  paper  must  be 
turned  sideways ;  and  no  one,  thus  reading  the  receipt,  would  sus- 
pect that  it  had  any  connection  with  the  alleged  contract,  which  is 
printed  in  different  and  Yery  small  ty])e  across  the  bottom  of  the 
paper.  It  is  no  part  of  the  receipt,  is  not  connected  with  it,  and  is 
not  referred  to  in  any  other  part  of  the  paper.  The  defendants  are 
dealing  with  all  classes  of  community ;  and  public  policy,  as  well  as 
established  principles,  demand  that  the  utmost  fsdrness  should  be 
obserYed. 

This  paper  is  subject  to  the  criticism  made  by  Lord  Ellekboh* 
ouoH,  in  Butler  y.  Heane,  2  Camp.  415,  in  which  he  said,  that  *^  it 
called  attention  to  cYcry  thing  that  was  attractiYe,  and  concealed 
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what  wa8  calculated  to  repel  customers ; ''  and  added :  ^  K  a  oommoD 
carrier  is  to  be  allowed  to  limit  his  liability,  he  must  take  care  that 
any  one  whodeals  with  him  is  fully  informed  of  the  limits  to  which 
he  confines  if  Nor  did  the  nature  of  the  business  necessarily  con- 
rey  the  idea  of  a  contract  to  the  traveler  in  such  a  manner  as  to 
raise  the  presumption  that  he  knew  it  was  a  contract,  expressive  of 
the  terms  upon  which  the  property  was  carried,  or  limiting  the  lia- 
bility of  the  carrier.  Baggage  is  usually  identified  by  means  of 
checks  or  tokens.  And  such  a  card  does  not  necessarily  import  any 
thing  else.  At  all  events,  to  have  the  effect  claimed,  the  limitation 
should  be  as  conspicuous  and  legible  as  other  portions  of  the  paper. 
In  Brawn  v.  K  R.  R.  Co^  11  Gush.  97,  where  the  limitation  was 
printed  upon  the  back  of  a  passenger  ticket,  the  court  says:  ^The 
party  receiving  it  might  well  suppose  that  it  was  a  mere  dieck,  sig- 
nifying that  the  party  had  paid  his  passage  to  the  place  indicated  on 
the  tickef  In  the  cases  of  PrerUice  v.  Decker^  49  Barb.  SI,  and 
Limburger  v.  Wsstcott,  id.  283,  limitations  were  claimed  upon  the 
delivery  of  similar  cards  of  another  express  company,  and  the  court 
held,  in  both  cases,  that  such  delivery  did  not  charge  the  persons 
receiving  them  with  knowledge  that  they  contained  contracts.  A 
different  construction  was  put  upon  the  delivery  of  a  similar  card, 
in  Rcpkins  v.  Westcotty  6  Blatch£  64 ;  but  I  infer  that  the  learned 
judge  who  delivered  the  opinion  intended  to  decide  that  something 
diort  of  an  express  contract  will  suffice  to  screen  the  carrier  from 
his  common-law  liability,  and  that  a  notice,  personally  served,  which 
could  be  read,  would  have  that  effect  The  attention  of  the  court 
does  not  seem  to  have  been  directed  to  the  distinction  between  such 
a  notice  and  a  contract  The  delivery  and  acceptance  of  a  paper 
containing  the  contract  may  be  binding,  though  not  read,  provided 
the  business  is  of  such  a  nature  and  the  delivery  is  under  such  cir- 
cumstances as  to  raise  the  presumption  that  the  person  receiving  it 
knows  that  it  is  a  contract,  containing  the  terms  and  conditions 
upon  which  the  property  is  received  to  be  carried.  In  such  a  case 
it  is  presumed  that  the  person  assents  to  the  terms,  whatever  they 
may  be.  This  is  the  utmost  extent  to  which  the  rule  can  be  carried, 
without  abandoning  the  principle  that  a  contract  is  indispensable. 
The  recent  case  of  Orace  v.  Adanis,  100  Mass.  560,  relied  upon  by 
the  defendant's  counsel,  was  decided  upon  this  principle.  The  plain- 
tiff  delivered  a  package  of  money  to  an  express  company,  and  took 
a  receipt  containing  a  provision  exempting  the  company  from  lia» 
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bilitj  for  loiB  by  fire;  and  the  oourt  held  that  he  knew  that  the 
paper  ooDtained  the  conditions  upon  which  the  money  was  to  be 
carried,  and  was,  therefore,  presumed  to  have  assented  to  them, 
although  he  did  not  read  the  paper.  The  coort  says :  '*  It  is  not 
claimed  that  he  did  not  know,  when  he  took  it,  that  it  was  a  ship- 
ping contract,  or  bill  of  lading."  So,  in  Van  OoU  v.  The  8.  E.  B. 
Co.,  104  Eng.  G.  L.  75,  the  same  principle  was  decided.  Willbs, 
J.,  said:  '^  Assuming  that  the  plaintiff  did  not  read  the  terms  of  the 
condition,  it  is  evident  she  knew  they  were  there.**  Keating,  J., 
said :  *^  It  was  incumbent  on  the  company  to  show  that  such  was 
the  contract"  *  *  <<  I  think  there  was  eridenoe  that  the  plain- 
tiff assented  to  those  terms." 

As  to  bills  of  lading  and  other  commercial  instruments  of  Uke. 
character,  it  has  been  held  that  persons  receiving  them  are  presumed 
to  know,  from  their  uniform  character  and  the  natui'e  of  the 
business,  that  they  contain  the  terms  upon  which  the  property  is  to 
be  carried.  But  checks  for  baggage  are  not  of  that  character,  nor 
is  such  a  card  as  was  delivered  in  this  instance.  It  was,  at  least, 
eqtiivocal  in  its  character.  In  such  a  case  a  person  is  riot  presumed 
to  know  its  contents,  or  to  assent  to  them. 

The  circumstances  under  which  the  paper  was  received  repel  the 
idea  of  a  contract  No  such  intimation  was  made  to  the  plaintiff. 
He  did  not,  and  could  not,  if  he  had  tried,  read  it  in  his  seat  It  is 
found  that  he  might  have  read  it  at  the  end  of  the  car,  or  by  the 
lights  on  the  pier  or  in  the  ferry-boat ;  and  it  is  claimed  that  he 
should  have  done  so,  and,  if  dissatisfied,  should  have  expressed  his 
dissent  If  he  had  done  so,  and,  in  the  bustle  and  confusion  incident 
to  such  occasions,  could  have  found  the  messenger  and  demanded 
his  baggage,  the  latter  might  have  claimed,  upon  the  theory  of  this 
defense,  that  the  contract  was  completed  at  the  delivery  of  the 
paper,  and  that  he  had  a  right  to  perform  it  and  receive  the  compen- 
sation. 

It  is  impossible  to  maintain  this  defense  without  violating  estab- 
lished legal  principles  in  relation  to  contracts.  It  was  suggest^  on 
the  argument,  that  the  stipulation  to  charge  according  to  the  value 
of  the  property  is  just  and  proper.  This  may  be  true ;  but  the 
traveler  should  have  something  to  say  about  it  The  contiact  can- 
not be  made  by  one  party.  If  the  traveler  is  informed  of  the 
charges  graduated  by  value,  he  can  have  a  voice  in  the  bargain ; 
but,  in  this  case,  he  had  none.  While  the  carrier  should  be  pro- 
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tected  in  hia  legal  right  to  limit  his  responsibility)  the  public  should 
also  be  protected  against  imposition  and  fraud.  The  carrier  must 
deal  with  the  public  upon  terms  of  equality ;  and,  if  he  desires  to 
limit  his  liability,  he  must  secure  the  assent  of  those  with  whom 
he  transacts  busines& 
My  .conclusion  is,  that  no  contract  was  proved : 

1.  Because  it  was  obscurely  printed. 

2.  Because  the  nature  of  the  transaction  was  not  such  as  neces- 
sarily charged  the  plaintiff  with  knowledge  that  the  paper  contained 
the  contract. 

8.  Because  the  circumstances  attending  the  deliyery  of  the  card 
rapel  the  idea  that  the  plaintiff  had  such  knowledge,  or  assented  in 
&ot  to  the  terms  of  the  alleged  contract 

The  order  granting  a  new  trial  must  be  aflbmed,  and  judgment 
absolute  ordered  for  the  plaintiff,  with  costs. 

All  the  judges  concurring,  upon  the  ground  that  no  contract 
limiting  the  liability  of  defendants  was  proved. 

Ordwr  qfirtMd,  and  judffmetU  absolute  far  the  plaintiff  ordered. 


WooDWOBiH,  appellant^  t.  Banrsn. 

(l8N.T.SaL) 

IBeffol  eetUnuU. 

The  plaintiff,  defendant,  and  two  other  parties,  one  of  wbom  was  an 
in  the  employment  of  the  State,  npon  the  eanalii,  entered  into  en  agreement 
in  the  nature  of  a  oopartnenhip,  to  pat  in  a  bid  for  certain  oanal  worlL 
This  agreement  was  forbidden  by  statute.  The  bid  was  put  in,  but  before 
It  wae  awarded,  one  H.,  who  was  a  higher  bidder  for  the  same  work, 
pnrdiased  the  bid  for  $400,  giving  liis  note  therefor.  It  was  afterward 
arranged  that  the  plaintiff  should  collect  the  note,  and  that  each  of  the  par- 

'  ties  interested  should  receiye  $100  of  the  proceeds.  Defendant  was  not  paid. 
MMf  tliat  the  original  agreement  of  partnership  being  illegal  the  defendant 
eould  not  enforce  any  of  its  unexecuted  provisions,  one  of  which  was  Ke 
divide  the  $400.  That  the  express  agreement  made  for  the  ooUectlcn  of 
the  note  and  the  division  of  the  money  will  not  be  enforced,  it  being  3nl/ 
a  promise  to  carry  out  the  unexecuted  provisions  of  the  contract  of  partner 
ship. 
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Appeal  from  judgment  of  general  term  of  supreme  c^  art  in  fifth 
judicial  distriot,  affirming  judgment  of  spedal  term  allowing  a 
counterclaim  to  defendant  of  $100. 

The  facts  appear  in  the  opinion. 

0.  F.  BvchnMy  for  appellant 
Charles  MatoUf  for  respondent 

Ghuboh,  0.  J.  The  point  in  this  case  is,  whether  the  court 
below  erred  in  allowing  to  the  defenda^nt  the  sum  of  $100  as  an 
ofbet  The  facts  are  substantially  as  follows:  The  plaintiff 
defendant,  Stephens  and  TruesdeU,  made  an  agreement  in  the 
nature  of  a  copartnership,  to  propose  or  bid  for  public  work  on  the 
Seneca  rirer  improyement  The  bid  was  to  be  put  in  the  name  of 
the  plaintiff  alone,  the  defendant  and  Stephens  to  become  sureties. 
Truesdell  was  at  the  time  an  engineer  in  the  employ  of  the  State  on 
the  canals.  The  bid  was  made  in  the  name  of  the  plaintiff,  in  ac- 
cordance with  the  arrangment  Before  the  work  was  awarded,  the 
said  parties  made  an  agreement  with  one  Haroun,  to  withdraw  their 
claim  to  the  work,  and  sell  their  bid  to  him  for  $400  (lie  being  a 
higher  bidder  for  the  same  work),  which  was  consummated,  and  he 
gaye  his  note  for  the  amount  It  was  then  arranged  that  the  note 
should  be  left  with  the  plaintiff  for  collection,  and  that  when 
collected  each  of  said  persons  should  be  entitled  to  $100.  The 
plaintiff  collected  the  note,  paid  to  Stephens  and  Truesdell  each 
$100,  and  promised  to  pay  the  defendant,  and  apply  it  on  their 
deal,  but  neyer  did.  It  is  claimed  that  it  cannot  be  allowed,  on 
account  of  the  illegality  of  the  transaction  out  of  which  it  arose. 
To  enable  the  court  to  apply  correct  legal  principles,  it  is  necessary 
to  analyze  the  transaction  and  ascertain  its  true  nature  and 
character. 

The  original  arrangemoit  for  a  joint  interest  or  copartnership  was 
ij^gal,  and  contrary  to  a  positiye  statute  in  two  respects.  The  laws 
of  1854,  chapter  329,  in  substance  requires,  that  eyery  proposal  for 
work  shall  contain  the  names  of  all  persons  who  are  interested, 
and  prohibits  any  secret  agreement  or  understanding,  that  any 
person  not  named  shall  become  interested  in  any  contract  that  may 
Vo  made„  and  engineers,  and  all  other  persons  in  the  employ  of  the 
State  on  the  canals,  are  also  prohibited  from  becoming  interested  in 
anj  contract  or  job  on  the  public  works. 
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In  the  next  plftoe,  the  tranaaciion  with  Haroim  was  contrary  to 
public  policy,  and  illegal  It  is  manifest  that  the  object  and  pur- 
pose of  purchase  of  the  bid  was  to  have  it  withdrawn  so  as  to 
enable  Haroun  to  take  the  contract  upon  a  higher  bid.  This  was 
directly  against  the  interests  of  the  State,  and  tended  to  destroy 
that  honest  competition  which  public  bidding  is  designed  to  secure; 
and  when,  as  in  this  case,  it  was  done  partly  for  the  benefit  of  an 
officer  of  the  State,  whose  duty  it  was  to  protect  its  interests,  it 
was  not  only  contrary  to  public  policy,  but  was  grossly  corrupt 

The  supreme  court  placed  its  decision  in  faror  of  die  defendant^ 
upon  the  ground  *that,  as  between  these  parties,  the  illegal  contract 
had  been  ftdly  executed  when  Haroun  paid  the  money,  and  that  the 
plaintiff  then  became  a  mere  depositary,  and  held  the  money  for  the 
use  of  the  other  parties. 

It  is  undoubtedly  true  that,  if  the  contract  or  obligation  does 
not  depend  upon  nor  require  the  enforcement  of  the  unexecuted 
provisions  of  the  illegal  contract,  it  will  be  carried  out.  It  has 
been  laid  down  as  a  test,  that  whether  a  demand  connected  with  an 
illegal  transaction  is  capable  of  being  enforced  at  law  depends  upon 
whether  the  party  requires  any  aid  from  the  illegal  transaction  to 
establish  the  case.  Ohitty  on  Oont  657.  So  it  has  been  settled 
that  a  party  who  pays  money  to  a  third  person  for  the  use  of 
another,  which,  on  account  of  the  illegality  of  the  transaction,  he 
was  not  obliged  to  pay,  such  third  person  cannot  interpose  the 
defense  of  illegality.  Tenant  v.  EUiotty  1  Bo&  ft  PulL  3 ;  MerriU  t. 
MiUard,  4  Keyes,  208.  This  principle  is  based  upon  the  undoubted 
right  of  a  person  to  waiye  the  illegality,  and  pay  the  money;  and 
that  when  once  paid,  either  to  the  other  party  directly  or  to  a  third 
person  for  his  use,  it  cannot  be  recalled ;  fmd  that  the  third  person, 
who  was  in  no  way  connected  with  the  original  transaction*  cannot 
ayail  himself  of  a  defense  which  his  principal  saw  fit  to  waive. 

If  the  only  illegal  transaction  was  the  contract  with  Haroun  for 
the  sale  of  the  bid,  these  principles  might  be  applicable,  and  would 
probably  constitute  a  good  answer  to  the  objection  to  this  counter- 
claim. The  payment  of  the  money  by  Haroun  completed  that  con- 
tract, and  nothing  remained  unexecuted.  But  here  the  original 
partnership  was  illegal ;  not  because  of  its  purposes  and  objects, 
but  its  composition  was  prohibited  by  law.  If  a  lawftil  firm  should 
receive  funds  from  an  illegal  traffic  or  business,  it  may  be  that  the 
Illegality  would  be  regarded  at  an  end,  and  a  division  of  the  money 
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enforced  by  virtae  of  the  rights  of  the  members  under  the  contract 
of  partnership.  This  is  the  utmost  limit  to  which  the  rule  can  be 
carried.    2  Wall.  70. 

In  such  a  case  the  obligation  to  diride  would  not  arise  out  of  the 
illegal  purposes  of  the  firm,  nor  would  the  division  carry  out  any 
o^  those  purposes^  but  the  obligation  would  arise  out  of  the  con- 
tract of  partnership  itself.  Here  this  contract  was  illegal.  The 
object  of  the  statute  was  to  enable  the  State  officers  to  know  with 
whom  they  contracted,  and  also  to  see  that  the  statute,  prohibiting 
engineers  and  other  canal  officers  from  becoming  interested,  was 
not  yiolatedy  and  to  prevent  all  secret  combinations  in  relation  to 
obtaining  work.  The  money  obtained  by  this  bid  belongs  to  the 
firm;  and  the  plaintiff  could  have  been  compelled  to  diyide,  if  the 
firm  had  been  lawful,  by  force  of  the  contract  organizing  it  In 
this  case  he  also  agreed  to  pay  the  money,  and  defendant  asks  the 
court  to  compel  him  to  perform  this  obligation.  The  answer  to  it 
is  obyious.  There  is  no  obligation,  because  it  was  incurred  con* 
trary  to  law.  It  rests  upon  the  contract  of  partnership,  and  that 
is  Toid  for  illegality. 

In  law  there  was  no  partnership,  and  none  of  the  parties  obtained 
any  rights  under  the  contract  creating  it  Armstrony  y.  Lewis,  8 
Mylne  ft  Keen,  45. 

The  sentiment  ''honor  among  thieves^  cannot  be  enforced  in 
courts  of  justice.  Suppose  the  engineer  had  sued  for  his  share 
after  an  express  promise,  would  any  court  have  tolerated  his  claim 
for  a  moment  in  the  &Ge  of  a  statute  prohibiting  him  firom  being 
interested  ?  If  not,  in  what  respect  does  the  defendant  occupy  any 
better  position  ?  The  first  step  in  his  case  is  to  prove  that  he  was 
a  secret  partner  and  entitled  to  a  share  of  this  money.  The  law 
prohibits  secret  partners,  and  he  is,  therefore,  not  a  partner. 

The  express  promise  does  not  aid  the  defendant,  because  the 
promise  was  only  to  carry  out  the  unexecuted  provision  of  the  con«f 
tract  of  partnership  to  divide  the  money.  The  two  cases  cited  by  the 
counsel  for  the  defendant,  if  they  are  to  be  regarded  as  good  law, 
are  distinguishable  from  this.  In  the  case  of  Faikney  v.  R&naiSj  4 
Burr,  2069,  one  of  the  two  partners  had  paid  £3,000  to  settle  differ- 
ences in  illegal  stock  jobbing  operations,  and  the  defendant 
executed  his  bond  to  secure  the  share  of  the  other  partner.  The 
court  overruled  the  defense  recognizing  the  exploded  distinction  be- 
tween acte  malum  prohibitum  and  malum  in  se,  and  held,  that,  as 
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between  those  parties,  the  bond  was  to  secure  the  plaintiff  for  money 
paid,  and  the  purposes  of  the  payment  would  not  be  inquired  into. 
A  similar  decision  was  made  upon  the  authority  of  tiiis  case  in 
Peirie  y.  Hannay,  3  Term,  4I89  Lord  Eektok  dissenting.  The 
distinction  between  the  above  cases  and  this  is  in  the  circumstMice 
that  there  the  illegal  transactions  had  been  closed  up  and  settled, 
and  the  obligations  sought  to  be  enforced  were  for  money  advanced 
for  that  purpose.  Here  it  is  sought  to  consummate  the  illegal  con- 
tract by  a  new  agreement  that  it  shall  be  performed.  No  case  has 
gone  this  length,  and  the  two  cases  above  cited  have  been  very  much 
shaken  by  subsequent  decisions,  and  are,  to  say  the  least,  question- 
able authority,  especially  the  latter.  Aubert  v.  Maxe,  2  Bos.  ft  Pull. 
870 ;  MUcheU  v.  Cochbum,  2  H.  Bhick&  380 ;  JSx  parte  Dmnieb, 
14  Yes.  190 ;  Lowry  v.  Baurdieu,  Doug.  467 ;  Brown  v.  Turner, 
7  Term,  626 ;  Belden  v.  PUhiny  2  Gaines,  147,  note  a. 

The  general  rule  on  this  subject  is  laid  down  in  this  court  in 
Gray  v.  Hooky  4  Oomst.  449,  by  Mulleit,  J.,  as  follows :  '^  The 
distinction  between  a  void  and  valid  new  contract  in  relation 
to  the  subject-matter  of  a  former  illegal  one  depends  upon  the  fisK^ 
whether  the  new  contract  seeks  to  carry  out  or  enforce  any  of  the 
unexecuted  provisions  of  the  former  contract,  or  whether  it  is  based 
upon  a  moral  obligation  growing  out  of  the  execution  of  an  agree^ 
ment  which  could  not  be  enforced  by  law,  and  upon  the  perform- 
ance of  which  the  law  will  raise  no  implied  promise.  In  the  first 
class  of  cases,  no  change  in  the  form  of  a  contract  wiU  avoid  the 
illegality  of  the  first  consideration,  while  express  promises  based 
upon  the  last  class  of  considerations  may  be  sustained." 

It  is  sometimes  difficult  to  apply  general  rules  to  particular  cases, 
but  this  case  comes  clearly  within  the  first  class  mentioned  in  the 
above  rule^  It  is  not  from  any  regard  to  the  rights  of  the  party 
setting  up  this  defense  that  courts  refuse  to  enforce  illegal  contracts, 
but  it  is  for  the  protection  of  the  public.  The  plaintiff  in  this  case 
is  entitled  to  no  sympathy  or  favorable  consideration.  He  must 
have  made  an  affidavit  that  no  other  person  was  interested  with  him 
in  the  proposal,  and  when  he  received  this  money,  as  between  him 
and  the  defendant,  the  latter  was  entitled  to  it ;  and  while  we  have 
no  disposition  to  justify  his  conduct,  his  position  entitles  him  to 
secure  the  advantage  of  a  decision  which  we  are  compelled  to  make 
hi  obedience  to  a  principle  of  public  policy  which  is  indespensable 
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for  the  protection  of  the  commonity  against  the  cormpting  influ- 
ences of  illegal  transactions. 

The  observation  of  Lord  Mansfislb  in  Hohnan  y.  Johnswi,  1 
Cowp.  343,  is  applicable  here.  He  said :  ''  The  objection  that  a  con- 
tract is  immoral  or  illegal,  as  between  plaintiff  and  defendant^ 
sonnds  at  aU  times  very  ill  in  the  month  of  the  defendant  (in 
tuis  case  the  plaintiff).  It  is  not  for  his  sake,  however,  that  the 
objection  is  ever  allowed,  but  it  is  founded  in  general  principles  of 
policy  which  the  defendant  has  the  advantage  of,  contrary  to  the 
real  justice  as  between  him  and  the  plaintiff  by  accident,  if  I  may 
so  say.'' 

Judgment  must  be  reversed  and  a  new  trial  ordered,  costs  to  abide 
the  event 

JudgmmU  reversed,  anda  new  trial  ordered 


BnoM&wiMLD  Fna  Ikbubakox   Oohpastt   avd   Anoxhxb  t. 

Allbk  akd  Othbbs,  appellants. 

(48N.T.  9M>) 

Mre  kmtmmee —  eyItnfffaHon — righ$§  ef  meriffogee  tmd  Mvnar. 

One  of  the  defendants  prociued  Insurance  with  the  p)aintiifii  upon  oertaia 
bnildinga  owned  bj  him.  By  the  terms  of  the  polides  the  loss  was  payable 
to  the  owner  of  a  mortgage  on  the  insured  premises.  The  owner  of  the 
mortgage  was  proteeted  against  forfeiture  of  insorance  by  reason  of  the  acta 
of  the  owner  of  the  property,  and  the  insurers  were,  in  case  of  payment  of 
insurance  to  mortgagee,  to  be  subrogated  to  his  rights.  The  policies  also 
provided  that,  in  case  of  any  change  of  title  in  the  property  insured,  they 
should  be  void.  Snbseqaently  to  efiecting  insurance,  the  defendant  sold 
and  conveyed  the  premises  insured,  soon  after  which  they  were  destroyed 
by  fire.  Hdd,  that  the  owners  of  the  premises  could  not  have  recovered 
upon  the  policies,  and  that  they  were  not  entitled  to  have  the  payment  of 
the  amount  insured  by  the  insurers  to  the  owner  of  the  mortgage  applied 
In  satisftustion  of  the  mortgage. 

Appeal  from  judgment  of  general  term  of  superior  court  of  Buf« 
fido,  atDrming  judgment  of  special  term  in  &vor  of  phuntilC 
Action  to  foreclose  a  mortgage. 
In  1869,  Orlando  Allen  mortgaged  certain  premises  in  Buffalo  to 
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one  WilliamB.  The  mortgage  contained  a  provision  that  the  mort- 
gagor should  keep  the  buildings  situate  on  the  premises  insured,  and 
the  policies  assigned  to  the  mortgagee.  In  1861,  thatpoition  of 
the  premises  upon  which  the  buildings  stood  was  conveyed  by  Or- 
lando Allen  to  William  K.  Allen.  In  1862,  insurance  on  the  build- 
ings was  effected  in  the  two  companies  who  are  plaintiffs  in  this 
action.  The  conditions  of  insurance  were  substantially  the  same  in 
both  policies.  The  policy  in  one  company  was  in  the  name  of 
Orlando  Allen,  the  loss  (if  any)  payable  to  Abby  O.  Williams,  as 
mortgagee,  in  the  other,  in  the  names  of  Orlando  AUen,  as  owner, 
and  Abby  G.  Williams,  as  mortgagee,  as  interest  might  appear. 

Each  policy  provided  against  a  forfeiture  of  the  insurance  in  favor 
of  the  mortgagee  by  reason  of  the  acts  of  the  mortgagor  and  for  the 
subrogation  of  the  insurers  to  the  rights  of  the  mortgagee  upon  pay- 
ment of  the  amount  of  loss  covered  by  the  policy.  It  also  provided 
that  '^  in  case  of  any  change  of  title  in  the  property  hereby  insured'' 
the  policy  should  be  void.  Each  policy  was  for  12,500,  and  was 
procured  by  the  mortgagor. 

In  May,  1864,  Orlando  Allen  and  William  K*  AUen  united  in  a 
oonveyanoe  of  the  premises  to  Peter  J.  Ferris,  and  Ferris  assumed 
the  payment  of  the  mortgage.  It  was  agreed  verbally  that  Ferris 
should  have  the  benefit  of  the  insurance. 

The  buildings  were  destroyed  by  fire  June  19, 1864^  and  on  the 
18th  of  October,  in  the  same  year,  the  plaintiffi  paid  to  the  owner 
of  the  mortgage  the  amount  due  thereon,  took  an  assignment  of  the 
mortgage  to  themselves,  and  brought  this  action  to  fbredose  the 
same. 

John  Ganaen,  for  appellants. 

B.  C.  Sprague^  for  respondent 

Allen,  J.  The  parties  to  the  policies  of  insurance  have,  by  the 
terms  of  their  contract,  avoided  some  of  the  questions  which  have 
embarrassed  the  courts,  and  led,  in  some  instances,  to  an  apparent 
cocflict  of  opinion,  if  not  of  decision.  The  rights  of  the  mortgagees 
are  protected  against  the  effect  of  certain  acts  of  the  mortgagor  in 
derogation  of  the  policies,  by  an  agreement  that  the  policies,  as  to 
the  interest  of  the  mortgagee,  shall  not  be  invalidated  by  any  act  or 
neglect  of  the  mortgagor,  with  the  qualification,  however,  that,  if  the 
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mortgagee  fail  to  notify  the  insurers  of  any  change  of  ownership 
after  the  same  shall  have  come  to  his  knowledge,  the  policies  shall 
be  void.  They  have  definitely  determined  the  question,  perhaps 
not  definitely  settled  by  adjudication,  as  to  the  right  of  subrogation 
by  an  agreement  making  part  of  the  contract  of  insurance,  that, 
wheneyer  the  insurers  shall  pay  to  the  mortgagee  any  sum  for  loss, 
for  which  loss  the  company  would  not  have  been  liable  to  the  mort- 
gagor or  owner,  the  insurers  shall  be  subrogated  to  the  rights  of  the 
mortgagee,  and  entitled  to  an  assignment  of  the  mortgage.  This 
provision  is  probably  in  accordance  with  the  legal  and  equitable 
rights  of  the  parties,  regarding  the  policy  from  the  time  it  might 
become  void  as  to  the  mortgagor  as  an  insurance,  existing  only  in 
fiavor  and  for  the  benefit  of  the  mortgagee,  and  as  an  insurance  upon 
his  interest  as  mortgagee,  and  not  as  an  insurance  upon  the  property 
generally;  although  the  doctrine  has  been  questioned  in  King  v. 
State  Mutual  Ins.  Co.,  7  Cush.  1,  §  2 ;  Phil,  on  Ins.,  §§  1612, 1712 ; 
Kernochan  v.  JV.  Y.  Bowery  Fire  Ins.  Cb.,  17  N.  Y.  428 ;  Roberts  ▼. 
Traderff  Ins.  Co.,  17  Wend.  631 ;  Carpenter  v.  Washington  Ins.  Co.^ 
16  Pet  495 ;  TyUr  v.  ^tna  Ins.  Co.,  12  Wend.  507 ;  and  S.  C,  16 
id.  385,  per  Chancellor. 

If,  then,  the  mortgagor,  who  was  the  party  primarily  insured, 
could  not,  for  any  reason,  have  enforced  the  policies,  and  recovered 
thereon  for  his  own  benefit,  either  as  owner,  or  as  having  an  insur- 
able interest  as  the  mortgagor,  personally  liable  for  the  payment  of 
the  mortgage  debt,  he  is  precluded,  by  the  terms  of  the  policies, 
from  claiming  the  benefit  of  the  insurance  in  satisfaction  of  the 
mortgage  debt,  and  the  insurers  are  entitled  to  be  subrogated  to  the 
rights  of  the  mortgagee.  The  mortgagee  was  equitable  assignee  of 
the  poi.cies,  containing  a  provision  which,  upon  the  happening  of 
certain  events,  should  absolutely  vacate  and  avoid  the  insurance  as 
of  the  property  generally  and  as  a  contract  of  indemnity  to  the 
mortgagor,  and  resolve  it  into  an  insurance  of  the  interest  of  the 
mortgagee  as  such,  and  make  it  a  personal  contract  with  her,  in 
which  the  mortgagor  would  have  no  interest  Per  Shaw,  G.  J., 
King  v.  Staie  Mut.  Fire  Ins.  Co.,  ^  Mete.  1 ;  Per  Stoey,  J.,  Columbia 
Ins.  Co.  V.  Lawrence,  10  Pet  507.  Ferris,  the  grantee  of  the  prem- 
ises and  owner  of  the  equity  of  redemption,  can,  as  the  representa- 
tive and  equitable  assignee  of  Allen,  claim  no  greater  rights  under 
the  policies  than  his  grantor  and  assignor,  Allen,  could  have  claimed. 
Orosv&nar  v.  Atlantic  Fire  Ins.  Co.,  17  N.  Y.  391. 
Vol.  III.— 90 
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The  policies  were  made  and  accepted  by  Allen,  the  insured,  with 
foil  knowledge  of  and  subject  to  all  the  terms  and  conditions  ex- 
pressed therein,  and  he  had  personal  knowledge  of  every  fact  and 
circumstance  affecting  their  validity  existing  at  the  time  they  were 
made,  and  was  a  party,  and  assenting  to  every  act  which  has  been 
alleged  as  breaches  of  the  conditions  of  the  policies,  and  as  avoiding 
them  as  to  him,  and  all  (except  the  mortgagees)  claiming  under 
him.  One  of  the  conditions  of  each  of  the  policies  was,  that  in 
case  of  any  change  or  transfer  of  title  in  the  property  insured,  the 
policy  should  be  void  and  cease.  A  contract  of  insurance,  like  every 
other  contract,  must  be  so  construed  as  to  give  effect  to  the  intent 
and  understanding  of  the  parties,  and  the  language  employed  must 
be  taken  in  its  ordinary  popular  sense,  unless  it  appears  to  have  been . 
used  in  a  technical  sense,  or  custom,  or  usage  has  impressed  a 
different  meaning  upon  it  1  Phil,  on  Ins.,  §  121,  and  see  WhiUm 
y.  Old  Colony  Ins,  Co,,  2  Mete.  1 ;  Mutual  Safety  Ins,  Co,  v.  Hone, 
2  Gomst  235.  Every  part  of  a  policy  should  be  read  and  construed 
m  obedience  to  this  rule.  There  was  a  change  and  transfer  of  the 
title  of  the  property,  which  was  the  subject  of  the  insurance  after 
the  insurance  was  effected,  and  before  tiie  loss.  If  the  words  em* 
ployed  were  used  in  their  popular  sense,  this  condition  of  the  policy 
was  violated,  and  the  policy  as  an  insurance  of  the  property,  gener- 
ally, and  for  the  benefit  of  the  mortgagor  and  owner  ceased.  Had 
the  parties  intended  only  to  provide  for  a  change  in,  or  transfer  of, 
the  interest  of  the  assured,  which  in  one  sense  is  "  the  property 
assured,'^  it  may  be  assumed  that  language  more  appropriate  to  ex- 
press the  idea  would  have  been  chosen.  An  insurable  interest  may 
exist  without  any  estate  or  interest  in  the  corpus  of  the  thing  in- 
sured* As  guarantor  of  the  mortgage  debt,  personally  liable  for  its 
payment,  Allen  probably  had  an  insurable  interest  in  the  buildings 
Upon  the  mortgaged  premises.  Gordon  v.  Mass,  Fire  di  M.  Ins,  Co.,  2 
Pick.  249.  But  it  was  an  interest  that  would  not  ordinarily  and  pop- 
ularly be  classified  as  "  property ;  ^  and  any  change  in  such  insurable 
interest  would  not  be  spoken  of  as  a  change  in  or  transfer  of  title. 

The  insurable  interest  would  cease  by  a  discharge  of  liability  for 
the  mortgage  debt.  '^  Title  "  has  respect  to  that  which  is  the  subject 
of  ownership,  and  is  that  which  is  the  foundation  of  ownership,  and 
with  a  change  of  title,  the  right  of  property,  the  ownership  passes. 
"  Property''  is  a  thing  owned,  that  to  which  a  person  has,  or  may 
aave,  a  legal  title.    Both  words  are  inappropriate  to  describe  the  in 
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anrable  interest  which  exists  solely  by  reason  of  the  personal  liability 
of  the  insured  for  the  payment  of  a  sum  of  money  charged  upon 
the  building  of  goods  insured.  The  word  '^property''  may  have 
different  meanings  depending  upon  the  connection  in  which,  and 
the  purposes  for  which,  it  is  used,  as  indicating  the  intention  of  the 
parties.  In  Whiton  ▼.  Old  Colony  Ins.  (Jo.,  2  Mete.  1,  it  was  used 
IIS  a  part  of  the  description  of  the  subject-matter  of  the  insurance, 
and  was  held  to  include  current  bank  bilk,  as  within  the  i&tention 
of  the  parties  as  manifested  by  the  contract  and  the  circumstances 
under  which  it  was  made.  Acting  upon  the  same  principle  of  in- 
terpretation, it  was  held  that  an  insurance  of  propevty  did  not  cover 
freight,  except  as  it  was  to  be  paid  by  a  specific  portion  of  lumber 
which  was  on  board  the  vessel,  and  which  the  assured,  as  carrier, 
was  to  receive  for  freight.  It  was  held  that  the  contract  gave  the 
insured  an  interest  in  that  part  of  the  cargo  coming  within  the 
term  ^'  property,''  but  that  the  freight  upon  the  other  parts  of  the 
cargo  was  not  within  the  term  as  used.  Wiggin  v.  Mercantile  Ins.  Co., 
7  Pick.  271.  To  the  same  effect  in  Holbrook  v.  Brown,  2  Mass.  280. 
In  the  clause  prohibiting  double  insurance,  the  prohibition  is  gen- 
erally in  terms  so  restricted  in  its  application  that  ^'property"  can 
mean  nothing  else  but  the  interest  of  the  assured,  whatever  that 
may  be.  As  in  the  Massasoit  policy  before  us,  the  condition  is,  ''if 
the  insured  or  his  assigns  shall  hereafter  make  any  other  insurance 
on  the  same  property**  eta,  thus  preventing  a  double  and  possibly 
fraudulently  excessive  insurance  of  the  same  interest.  Neither  the 
policy  of  the  law  or  the  contracts  of  insurance  forbidding,  but  per- 
mitting as  many  several  insurances  upon  the  same  property  as  there 
are  separate  insurable  interests.  As  mortgagor  and  mortgagee  have 
sevend  interests  in  the  same  property,  and  each  may  insure  to  the 
extent  of  his  interest,  the  insurances  will  not  be  double,  and  neither 
will  be  in  violation  of  the  clause  forbidding  other  insurances.  Both 
will  be  valid.  The  policy  of  the  law  is  to  prevent  insurances  in 
excess  of  the  value  of  the  thing  insured,  in  &vor  of  the  same  party 
and  against  the  same  risks,  and  hence  the  restrictive  clause,  what* 
ever  its  form,  unless  its  language  clearly  demands  a  different  inter- 
pretation, should  be  held  as  operative  to  this  extent  only,  and  the 
term  property  in  such  clause  means  the  interest  of  the  assured.  2 
PhiL  on  Ins.,  §  1260 ;  The  Traders  Ins.  Co.  v.  RobeHy  17  Wend.  631 
Oodin  V.  London  Assurance  Co.,  1  Burr,  489 ;  Mutual  Safety  Ins, 
Co.  V.  Hone,  9  Oomst  285. 
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The  interest  of  All^n  by  reason  of  his  personal  liability  for  the 
mortgage  debt  was  properly  insured  by  an  insnranoe  of  the  property, 
and  it  was  not  necessary  that  the  particular  interest  should  be  speci- 
fied. It  was  enough  that  he  had  a  pecuniary  interest  in  the  preser- 
▼ation  and  protection  of  the  property  and  might  sustain  a  loss  by 
its  destruction.  Neither  was  it  necessary  that  the  nature  of  the  in- 
terest should  be  disclosed  to  the  insurers.  Tyler  v.  jEtna  Ins,  Co^ 
12  Wend.  507.  When  the  word  **  property ''  is  used  in  the  clause  for- 
bidding alienation,  it  is  used  to  designate  the  thing  insured,  and  not 
the  interest  of  the  insured.  Where  a  special  interest,  rather  than 
the  general  property,  is  the  subject  of  insurance,  no  such  condition 
is  necessary  to  the  protection  of  the  insurer,  for  the  reason  that  with 
a  loss  of  interest  the  insurance  ceases  {Carpenter  r.  Washington  Ins. 
Oo.f  supra),  and  an  interest  in  the  policy  does  not  pass  by  a  transfer 
of  the  interest  insured.  Golunibia  Ins.  Co,  v.  Lawrence,  10  Pet 
507 ;  1  PhiL  on  Ins.,  §  86.  But  if  the  owner  is  insured  generally 
and  transfers  the  property,  retaining  a  lien  for  the  purchase-money 
or  other  special  interest,  the  insurance  will  continue  to  the  extent 
of  the  interest  remaining  in  the  insured,  if  it  does  not  conti^yens 
some  condition  of  the  policy.  1  PhiL  on  Ins.,  §§  89,  90,  880.  As 
some  evidence  of  the  sense  in  which  the  term  '* property''  is  used  in 
the  ohiuse  under  consideration,  it  is  worthy  of  remark  that,  when  the 
policy  is  upon  a  special  interest,  as  in  &Tor  of  a  mortgagee,  and  it  is 
designed  to  save  flie  policy  from  the  efiTect  of  a  breach  of  the  con- 
dition forbidding  a  change  of  title,  it  is  done  by  a  special  clause  of 
exception,  as  in  this  case  and  in  Oraves  r.  Hampden  Fire  Ins.  Co., 
10  AUen,  281. 

The  policies  before  us  are,  in  form,  upon  the  property  generally, 
and  in  fiftvor  of  Allen  as  owner.  In  one  of  the  policies  the  in- 
surance is  in  his  favor  '^  as  owner,''  and  in  both  it  is  ^  upon  his  two 
four-story  brick  stores,"  etc.,  and  the  insurers  had,  as  found  by  the 
judge  on  the  trial,  no  notice  or  knowledge  of  any  conveyance  of 
flie  property  by  Allen*  The  insurers  only  knew  Allen  as  ownerp 
and  the  policies  must  be  interpreted  as  if  they  were  upon  the  inter- 
est of  Allen  as  owner,  and  upon  the  property  generally,  in  fieust  as 
they  were  in  form.  They  were,  then,  insurers  of  Allen  as  owner 
and  Miss  Williams  as  mortgagee,  to  the  extent  of  her  mortgage 
debt,  and  both  interests  are  represented  and  cared  for  in  the  policies. 

The  change  or  transfer  of  title  in  the  property  insured 
Intended  in  the  clause  under  consideration  was  the  title,  the  owner- 
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ihip  of  the  thing  insnred,  and  npon  eaoh  transfer  or  change  the 
policy  ceased  and  became  void  as  to  the  principal  party  insured,  and, 
but  for  the  saving  clause  in  favor  of  the  mortgagee,  would  have 
been  void  as  to  her.  Oroavenor  v.  Atlantic  Fire  his.  Co.,  17  N.  Y. 
891 ;  and  see  Jackson  t.  Massachusetts  Mui.  Fire  Ins,  Oo^  23  Pick. 
418;  TiU^m  t.  T/ie  Kingston  Mut.  Ins.  Co.,  1  Seld.  4(»5.  The  case 
last  cited  may  be  regarded  as  greatly  shaken,  if  not  oyerruled,  by 
Orosvenor  v.  Atlantic  Fire  Ins.  Co.,  supra^  so  far  as  it  sustained  a 
policy  in  favor  of  the  mortgagee  and  equitable  assignee,  which  could 
not  have  been  enforced  by  the  mortgagor  or  assignor,  but  upon  the 
other  points  decided  it  has  not  been  questioned.  In  the  elementary 
treatises  this  clause  is  treated  as  relating  to  a  transfer  or  alienation 
of  the  insured  subject,  the  thing  insured  (1  PhiL  on  Ins.,  §  880), 
and  the  question  has  been  as  to  what  has  constituted  an  alienation. 
See  cases  cited  in  1  PhiL  on  Ins.,  supra,  in  notes. 

The  change  of  title  to  the  property  by  the  conveyance  to  Ferris 
was  a  breach  of  the  condition  which  avoided  the  policies  as  to  Allen, 
the  mortgagor.  It  is  first  provided  that  upon  an  assignment 
without  consent  of  the  whole  policies,  or  of  any  interest  in  them, 
the  liability  of  the  insurer  shall  cease,  and  then  follows  the  very 
general  clause  prohibiting  ''any  sale,  transfer  or  change  of  title  in 
the  property;  "  and  by  another  clause  in  the  policies,  it  is  provided 
that  if  the  mortgagee  should  neglect  to  notify  the  insurers  of  any 
change  of  ownership  of  theprcperty  insured,  after  the  same  should 
come  to  her  knowledge,  the  policy  should  be  void ;  all  indicating 
dearly  that  the  parties  used  the  term  ''  property*'  in  its  popular 
sense,  and  that  the  change  of  the  title  referred  to  was  of  the  thing 
insured,  of  which  the  mortgagee  might  have  no  knowledge,  and 
not  of  the  mortgage  interest,  of  which  she  would  necessarily  have 
knowledge. 

The  mortgagor  could  not  have  recovered  upon  the  policies,  and 
it  follows  that  he  is  not  entitied  to  have  the  moneys  paid  under  the 
policies  to  the  mortgagee,  applied  to  the  satisfaction  of  the 
mortgage. 

The  judgment  should  be  affirmed  with  costs. 

Groyer  and  Peokham,  JJ.,  concurred  in  the  result,  on  the 

ground  that  Allen  was  insured  as  owner  when  he  was  not  snob 

owner,  and  that  the  special  interest  should  have  been  disclosed  and 

stated  in  the  policy. 

Judgment  qffirmmL 
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The  defendant,  located  at  New  York,  sent  to  plidntiff,  located  at  Troj,  for 
oollection,  a  note  pajrable  at  a  hank  aboat  thirtj  miles  from  Troj.  The  note 
was  not  paid,  and  notice  of  non-payment,  etc,  was  sent  by  mail  to  plaintiff 
and  defendant.  Defendant  received  the  notice  and  collected  the  amount  of 
the  note  from  an  indorser.  Plaintiff  did  not  receive  notice,  and,  asenmin^ ' 
the  note  to  have  been  paid,  forwarded  its  amount  to  defendant,  who  at  once 
paid  back  the  indorser. ;  Subsequently,  upon  discovering  that  the  note  had 
not  been  paid,  plaintiff  claimed  the  amount  paid  to  defendant.  Hdd,  that 
the  plaintiff  was  entitled  to  rocover  the  money  paid  under  a  mistake  of 
fact ;  that  the  payment  back  to  the  indorser  was  not  sufficient  to  excuse 
defendant,  it  having  had,  at  the  time  of  plaintiff's  making  claim,  means  to 
securo  itself  against  loss. 

Appeal  fh>m  judgment  of  general  term  of  supreme  court  in 
third  judicial  district^  afltoning  judgment  for  plaintiff  on  report  of 
referee. 

Action  to  recover  money  paid  under  a  mistake  of  £eu)t. 

One  Bassetty  residing  a^  Ghatham,  made  his  note,  payable  to  the 
order  of  one  Ashley  at  the  Columbia  Bank  at  Ghatfaam.  Ashley 
also  resided  at  Chatham.  The  note  was  subsequently  indorsed  by- 
Dayidson  and  Oregan,  residents  of  New  York  oily,  and  discounted 
by  the  defendant,  a  bank  in  that  city,  for  Gregan.  Before  the 
maturity  of  the  note  the  def<^dants  sent  it  for  collection  to  plain-^ 
tiffy  a  bank  located  at  Troy,  about  thirty  miles  from  Chatham.' 
Plaintiff  forwarded  the  note  to  the  Columbia  Bank.  The  note,  not 
being  paid  at  maturity,  was  protested,  and  notices  sent  by  mail  to 
plaintiff  and  defendant,  and  others  interested.  The  defendant  received' 
the  notice  intended  for  it,  and  immediately  applied  to  Gregan,  who 
paid  the  amount  of  the  note.  The  plaintiff  did  not  receive  the 
notice  intended  for  it,  and,  supposing  the  note  to  be  paid,  forwarded 
the  amount  to  defendant  Upon  receiving  this  amount,  the 
defendant,  believing  the  note  to  have  been  paid  after  protest,  re«^ 
turned  to  Gregan  the  amount  previously  paid  by  him.  Several  days 
afterward  plaintiff  wrote  the  Columbia  Bank  about  the  note^  and 
received  in  return  the  note  protested,  which  was  at  once  sent  to  the 
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defendant^  and  claimed  a  return  of  the  mone}:,  sent  to  defendant  for 
the  note.  The  defendant  refused  to  pay,  on  the  ground  that  they 
had  paid  oyer  to  Gregan,  who  refused  to  return  the  money,  alleging 
that  he  had  parted  with  security  on  receiving  it  Cregan  after* 
ward  became  insolvent 

Samuel  Hand  and  Jamei  Emoit^  for  appellants. 

CharlM  F.  Tabor,  for  respondent 

FoLGBB,  J.  The  rule  established  by  the  class  of  cases,  of  which 
The  Kingston  Bank  v.  EUinge,  40  N.  Y.  391,  is  one,  is  not  ques- 
tioned by  the  counsel  for  appellants..  But  he  insists  that  there  is  a 
distinction  between  them  and  the  case  in  hand«  Admitting  that 
there  was  a  mutual  mistake  in  supposing  that  the  note  was  paid, 
when  it  was  not  paid,  he  claims  that  the  respondents  were  negligent 
in  not  making  inquiry  and  using  the  means  at  their  hand  for  arriv- 
ing at  correct  information  of  the  facts.  But  as  a  sufficient  answer 
to  this,  it  is  held  that  it  is  no  bar  to  an  action,  that  the  party 
paying  had  the  means  of  knowing,  and  might  have  availed  himself 
of  those  means  by  care  and  attention,  and  thus  have  arrived  at 
exact  knowledge.     Waiie  v.  Leggett,  7  Cow.  195. 

^  Care  and  diligence  are  not  controlling  elements  in  the  case.  It  is 
a  question  of  fact  merely.  The  inquiry  is,  are  the  parties  mutually 
in  error,  and  did  they  act  upon  such  mutual  mistake  ?  Was  there  or 
not  an  error  between  the  parties  ?  And  the  determination  of  the 
£Eu^t  controls  the  result"    Kingston  Bank  v.  KUinge,  supra. 

If  the  money  '^  is  paid  under  the  impression  of  the  truth  of  a  finct, 
which  is  untrue,  it  may,  generally  speaking,  be  recovered  back, 
however  careless  the  party  paying  may  have  been  in  omitting  to  use 
due  diligence  to  inquire  into  the  fact''  Kelly  v.  Solari,  9  M.  &  W. 
54 ;  Marriott  v.  Hampton,  2  Smith's  Lead.  Cas.  403,  notes.  If  it 
were  conceded  that  the  plaintifb  were  subject  to  the  imputation  of 
negligence,  that  alone  would  not  bar  their  action. 

The  appellants'  counsel  urges,  however,  that  the  plaintiffs  were 
the  agents  of  the  defendants;  that  it  was  their  duty  to  collect  the 
note  and  remit  the  proceeds,  or  to  return  promptly  the  protested 
paper.  They  did  not  fail  in  the  first  branch  of  this  duty,  for  the 
note  was  not  paid ;  nor  did  they  fail  in  making  protest,  etc,  of  the 
note.     For  .  that  was  done,  by  which  all  prior  indorsers  to  the 
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defendants  were  charged.  Notice  of  non-payment  was  also  given  to 
the  defendants.  It  would  not  be  claimed,  if  the  transaction  had 
stopped  here,  that  the  defendants  would  have  any  cause  of  complaint 
against  the  plaintifSs.  It  must  be  remembered  that  the  notice  of 
non-payment  meant  for  the  plaintiffs  was  lost  from  or  miscarried  in 
the  midL  They  were  authorized  to  act  upon  the  natural  inference, 
from  the  usual  course  of  business,  that,  no  notice  having  be^i  re- 
ceived of  non-payment  of  the  note,  payment  had  been  made. 

There  was  thus  far  no  failure  of  duty  to  the  defendants.  And 
the  case  stands  the  same  as  if  the  relations  of  the  plaintiffs  and 
defendants  were  not  those  of  agent  and  principal  And  the  omis- 
sion on  the  part  of  the  plaintiff's  to  make  inquiry,  and  obtain 
correct  knowledge,  is  no  more  prevalent  against  them  than  it  would 
be  if  they  had  not  been  the  agent  of  the  defendants. 

The  appellants^  counsel  makes  the  point  also,  that  the  defendants, 
relying  upon  the  act  of  the  plaintiff^  and  paying  over  the  money  to 
Cregan,  from  whom  they  cannot  recover  it,  have  been  irreparably 
injured,  and  that  the  plaintiffs  are  estopped  firom  denying  their 
assertion  to  the  defendants  that  the  note  had  been  paid.  The  facts 
bearing  upon  this  must  be  considered  as  they  existed  on  the  day  on 
which  the  plaintiffs  first  sought  from  the  defendants  repayment  of 
the  money.  This  was  about  the  11th  of  February,  1866 ;  and  for 
sometime  subsequent  thereto,  Cregan  was  a  dealer  with  the  defend- 
ants, and  had  on  deposit  with  them  an  average  amount  large  enough 
to  have  met  this  payment^  and  the  amount  of  the  note  could  have 
been  charged  against  this  deposit  It  is  said  that  Cregan  refused  to 
repay  the  money,  alleging  that,  believing  the  note  had  been  paid,  he 
had  parted  with  collateral  security.  But  this  is  not  proren.  And 
the  findings  of  the  referee  put  the  refusal  of  the  defendants  to  repay^ 
on  the  ground  that  Cregan  could  not  be  required  to  pay  the  note. 
There  is  no  fact  found  or  proven  which  shows  this,  or  establishes 
that  the  maker  and  indorsers  of  the  note  were  not  on  that  day  just 
as  liable  to  the  defendants  as  they  were  at  the  maturity  of  the  note. 
Troy  City  Bank  v.  Cfrant,  Lalor's  Supp.  119 ;  Wilkinson  v.  Johnson, 
3  Bam.  &  Cress.  428.  The  defendants  having,  at  the  time  of  the 
plaintiffs'  demand  upon  them  for  repayment,  all  the  means  of  secure 
ing  themselves  from  loss,  which  they  had  on  the  day  on  which  the 
note  matured,  and  thus  being  in  the  same  situation  in  which  they 
were  before  the  payment  by  the  plaintiff's,  cannot  claim  that  they 
were  immediately  injured  by  the  act  of  the  plaintiflk    When  injury 
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does  not  neoeasarily  result,  it  is  wholly  immaterial  as  respects  the 
plaintifflt'  right  to  recover.  And  it  is  for  the  defendants  to  show 
that  injury  has  resulted.  Guild  y.  Baldridge,  2  Swanst,  (Tenn.) 
295-304;  and  see  Bheel  t.  Hicks,  25  K.  Y.  289. 

The  judgment  of  the  general  term  should  be  afl&rmed,  with  oosts^ 
to  the  respondent. 

Ghuboh,  Gh.  J.,  and  Allbh  and  Gboybb,  JJ.,  concur.  ALLBifr, 
J.,  expressly  on  the  ground  that  the  defendants  did  not  necessarily 
sustain  loss  by  the  mistake.  They  were  notified  in  time  to  reclaim 
the  money  of  Gregan,  and  there  is  no  eyidence  to  show  that  the 
fituation  of  Gregan  or  the  defendants  has  been  changed  in  the 
mean  time,  or  that  either  had  parted  with  any  security* 

JudgmmUmfimmL 


BoKxsa  T.  Long  IsLAiirD  Bailsoad  Go.,  appellant 

(ISN.T.tti.) 
IfegUgenee  —  injury  in  attempt  to  tone  human  l^e, 

Plalntiir'a  intestate,  while  endeavoring  to  reecne  a  child  from  being  ram 
over  by  an  approaching  railway  train,  was  himoelf  atmck  by  the  train  and 
so  iignred  that  he  died.  HM,  that  it  was  proper  to  aabmit  to  the  Jory  the 
question,  whether  the  negligence  of  the  deceased  contributed  to  the  in- 
jury. 

The  law  has  so  high  a  regard  for  human  life  that  it  will  not  impute  negli- 
gence to  an  effort  to  preserre  it,  unless  made  under  such  circumstances  as 
to  constitute  rashness  in  the  Judgment  of  prudent  persons.  Although  an 
exposure  to  injury,  for  the  purpose  of  saving  property  is  negligence,  for 
the  purpose  of  saying  human  life,  it  is  not  so,  unless  such  as  to  be  regarded 
rash  or  reckless. 

Appxal  from  judgment  of  general  term  of  supreme  court  in 
second  judicial  district  affirming  a  judgment  in  fayor  of  the  plain- 
tiff,  upon  Terdict  of  jury  in  the  city  court  of  Brooklyn. 

Action  to  recoTcr  damages  for  the  death  of  plaintiff's  intestate 
through  the  negligence  of  defendant's  servants  and  agents. 

Henry  Eckert,  husband  of  plaintiff,  was  on  the  26th  day  of  No- 
Tembeiv  1867,  standing  about  fifty  feet  from  the  track  of  defend- 
Vol.  III.  — 91 


722  NEW  YORK, 

Eekart  ▼.  Long  Idand  Railroad  Compaaj. 

ant's  railroad  in  East  New  York,  conyersing  with  a  friend  A 
train  from  Jamaica  was  approaching.  The  engine  was  ronning 
l>ackward  with  the  cow  catcher  toward  the  train. 

According  to  the  testimony  of  plaintiff's  witnesses,  the  train  was 
tanning  at  a  speed  of  twelve  to  twenty  miles  an  honr,  and  no  sig- 
nals were  heard  by  them,  either  from  the  engine  whistle  or  beU. 
The  neighborhood  was  thickly  populated,  and  was  one  of  the  sta- 
tions of  the  railroad.  These  witnesses  also  testified  that  a  small 
child,  between  three  and  four  years  old,  was  sitting  on  the  track 
in  front  of  the  approaching  tnun,  that  Eckert,  seeing,  the  dangeroni 
position  of  the  child,  ran  and  seized  it,  and  threw  it  clear  off  the 
crack  on  the  opposite  side  crossing  the  track  himself  That  he 
was  struck  by  the  engine  or  tender,  and  so  injured  that  he  died  th^ 
same  night 

The  defendant  gave  evidence  to  show  that  the  train  was  moving 
at  a  moderate  speed  not  over  seven  or  eight  miles  an  hour,  that  the 
signals  required  by  law  were  given,  and  that  the  child,  instead  of 
being  on  the  track  before  the  train,  was  on  a  side  track.  The 
defendant  at  the  close  of  plaintiff's  case  moved  for  nonsuit,  on  the 
ground  that  the  negligence  of  the  deceased  contributed  to  his  death, 
which  motion  was  denied.  The  whole  evidence  being  on  the  ques- 
tion of  negUg^hce  of  deceased,  and  whether  it  contributed  to  the  in- 
jury was  submitted  to  the  jury,  who  found  in  &vor  of  plaintiit 

Aaron  J.  Vanderpool,  for  appellant,  cited  Evansville  R.  R.  Co.  v. 
Hyat,  17  Ind.  102;  Grippen  v.  JK  T.  C.  R  R.  Ck>.,  40  N.  Y.  84  60; 
Brtut  V.  Hudson  R.  R.  Co.,  39  id.  91 ;  Wilcox  v.  Rome  <§  Waierlawn 
R.  R.  Oo^  89  id.  61 ;  Havens  v.  Erie  Railway y  41  id.  296. 

Oeorge  Q.  Reynolds,  for  the  respondent,  cited  Mangam  v.  Brooklyn 
OUy  R  R.  Co.,  88  N.  Y.  465;  Newson  v.  JV.  Y.  C.  R.  R.  Co.,  89  id. 
888,  890 ;  Johnson  v.  Hudson  River  R  R.  Co.,  20  id.  66,  71 ;  Emsi 
V.  Hudson  River  R  R.,  86  id.  26 ;  Hunger  v.  Tonawanda  R.  R,5 
Den.  226,  264,  266 ;  Fero  v.  Buffalo  and  SkUe  Line  R.  Co.,  22  N.  Y 
218 ;  Stokes  v.  Salstonstall,  18  Pet  181 ;  Shearman  &  Bed£  on  N<^ 
27,  28;  Wild  v.  Hudson  R.  R.  R.  Co.,  88  Barb.  608,  507,  608,  609.; 
Collins  V.  Albany  and  Schenectady  R.  R.  Co.,  12  id.  492. 

< 

Gboyeb,  J.  The  important  question  in  this  case  arises  upon  the 
exception  taken  by  the  defendant's  counsel  to  ^he  denial  of  hia 
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motion  for  a  nonsnity  made  npon  the  groimd  that  the  negligence  of 
the  plaintiff's  intestate  contributed  to  the  injury  that  caused  his 
death.  The  eyidence  showed  that  the  train  was  approaching  in 
plain  view  of  the  deceased,  and  had  he  for  his  own  purposes 
attempted  to  cross  the  track,  or  with  a  Tiew  to  save  property  placed 
himself  voluntarily  in  a  position  where  he  might  have  received  an 
injuiy  from  a  collision  with  the  train,  his  conduct  would  have  been 
grossly  negligent,  and  no  recovery  could  have  been  had  for  such  in- 
jury. But  the  evidence  further  showed  that  there  was  a  small  child 
upon  the  track,  who,  if  not  rescued,  must  have  been  inevitably 
crushed  by  the  rapidly  approaching  train.  This  the  deceased  saw, 
and  he  owed  a  duty  of  important  obligation  to  this  child  to  rescue 
it  from  its  extreme  peril,  if  he  could  do  so  without  incurring  great 
danger  to  himsel£  Negligence  implies  some  act  of  commission  or 
omission  wrongful  in  itself.  Under  the  circumstances  in  which  the 
deceased  was  placed,  it  was  not  wrongftd  in  him  to  make  e^erj 
effort  in  his  power  to  rescue  the  child,  compatible  with  a  reasonable 
regard  for  his  own  safety.  It  was  his  duty  to  exercise  his  judgment 
as  to  whether  he  could  probably  save  the  child  without  serious  injuiy 
to  himsel£  If,  from  the  appearances,  he  believed  that  he  could, 
it  was  not  negligence  to  make  an  attempt  so  to  do,  although  believ- 
ing that  possibly  he  might  &il  and  receive  an  injury  himself.  He 
had  no  time  for  deliberation,  fie  must  act  instantly,  if  at  all,  as  a 
moment's  delay  would  have  been  fatal  to  the  child.  The  law  has  so 
high  a  regard  for  human  life  that  it  will  not  impute  negligence  to 
an  effort  to  preserve  it,  unless  made  under  such  circumstances  as  to 
constitute  rashness  in  the  judgment  of  prudent  persons.  For  a 
person  engaged  in  his  ordinary  affairs,  or  in  the  mere  protection  of 
property,  knowingly  and  voluntarily  to  place  himself  in  a  position 
where  he  is  liable  to  receive  h  serious  injury,  is  negligence,  which 
will  preclude  a  recovery  for  an  injury  so  received;  but  when  the 
exposure  is  for  the  purpose  of  saving  life,  it  is  not  wrongful,  and, 
therefore,  not  negligent,  unless  such  as  to  be  regarded  either  rash  or 
reckless.  The  jury  were  warranted  in  finding  the  deceased  fi^e 
from  negligence  under  the  rule  as  above  stated.  The  motion  for  a 
nonsuit  was,  therefore,  properly  denied.  That  the  jury  were  war- 
ranted in  finding  the  defendant  guilty  of  negligence  in  running  the 
train  in  the  manner  it  was  running,  requires  no  discussion.  Kone 
of  the  exceptions  taken  to  the  charge  as  given,  or  to  the  refusals  to 
charge  as  requested,  affect  the  right  of  recovery.   Upon  the  principle 
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abore  stated,  the  judgment  appealed  from  must  be  aflSnned,  with 
eosts. 
Ohuboh,  OIl  J.,  Pbokhah  and  Rapallo,  J J^  ooncor. 

AULAX  and  Foloxb  J J^  dinent 

JudgfMni  qfirmmL 


HoiXHBUPy  appdlaiit»  t.  Bailwat  PAflsxvexB  ABBUSAiros  Oa 

Bumvmnide  agakui  deaih  uikBe  trwMng — Mn§hrucUam{fnaiiet9» 

n«  plAintiiTi  intasteto  held  a  policj  bj  which  defendant  agreed  to  paj  a 
eertain  aom  In  event  of  intestate's  death,  etc, "  when  canaed  b/  anj  acddent 
while  traveling  by  public  or  private  oonvejancee  provided  for  the  trans- 
portation of  passengers."  The  defendant  in  prosecuting  a  journey,  while 
passing  on  foot  by  the  usual  route  from  a  steamboat  landing  to  a  railway 
station  about  seventy  reds  distant,  slipped  and  fell«  from  which  she  received 
Injuries  causing  death.  HM,  that  such  ii^ury  and  death  were  within  the 
terms  of  the  policy.  An  injury  received  while  necessarily  walking  in  the 
actual  prosecution  of  a  journey  is  received  while  traveling  in  a  public  con- 
veyance  within  the  meaning  of  the  policy,  when  such  walking  is  the  actual 
and  necessary  accompaniment  of  such  travel. 

Appeal  firom  judgment  of  general  term  of  supreme  oourt  in 
ieventh  judicial  district  in  favor  of  defendant  upon  case  submitted 
under  the  provisions  of  the  oode  of  procedure. 

Action  to  recover  $5,000  upon  a  contract  of  insurance  made  by 
defendant  with  plaintiff's  intestate.  The  policy  was  issued  to  Mrs. 
Lucilla  Northrup  on  the  30th  of  December,  1868,  when  she  was 
starting  on  a  journey.  By  its  terms  the  defendant  agreed  to  pay 
the  person  assured,  or  her  representatives,  the  sum  of  $5,000,  ^  in 
the  event  of  her  death  firom  personal  injury  ensuing  within  three 
months  firom  the  happening  thereof,  when  caused  by  any  accident 
while  traveling  by  public  or  private  conveyance,  provided  for  the 
transportation  of  passengers  in  the  United  States ''  The  remaining 
fiMsts  appear  in  the  opinion. 

David  Banuey,  for  appellant 

Wittiam  R  Cogswetty  for  respondent 
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OBOYERy  J.  It  mast  be  conceded  tiiat  the  injury  reoeiyed  by 
tht  plaintiff's  intestate  does  not  come  within  the  strict  litenJ 
words  of  the  contract  of  assurance.  By  that  contract  the  respond- 
ent agreed  to  pay  the  legal  representatives  of  the  intestate,  in  the 
event  of  her  death  from  personal  injaiy  ensuing  in  three  months 
from  the  happening  thereof,  when  caused  by  any  accident  while 
traveling  by  public  or  private  conveyances,  provided  for  the  trans- 
portation of  travelers,  etc.  The  intestate  was  not  actually  travel- 
ing upon  any  public  or  private  conveyance  provided  for  the  trans- 
portation of  passengers  at  the  time  of  receiving  the  injury  which 
caused  her  death.  It  appears,  from  the  fsicts  agreed  upon  by  the 
parties,  that  the  intestate,  prior  to  such  time,  had  undertaken  to 
go  a  journey  from  Steuben  to  Madison  county;  that  the  mode 
adopted  for  making  the  journey  was  by  rail  from  Steuben  to  Wat- 
kins,  in  Schuyler  county,  thence  by  steamer  to  Geneva,  thence  by 
rail  to  Madison.  That  the  intestate,  in  the  prosecution  of  such 
journey,  had  arrived  at  Geneva  on  board  the  steamer,  and,  as.usua!, 
was  passing  on  foot  from  the  steamboat  landing  to  the  railway 
station  to  go  on  board  of  the  cars  for  the  remainder  of  her  journey ; 
and  while  so  passing  from  the  landing  to  the  station,  a  distance  of 
about  seventy  rods,  she  slipped  and  fell,  thereby  receiving  an  injury 
which  caused  her  death  about  four  days  thereafter.  It  further 
appears,  that,  upon  the  arrival  of  the  boat  at  Geneva,  there  were 
usually  hacks  at  the  landing  seeking  passengers  for  any  part  of  the 
village,  or  the  railroad  station,  but  that  a  large  majority  going  to 
the  railroad  station  went  there  on  foot  The  question  for  determi- 
nation is,  whether,  at  the  time  of  receiving  the  injury,  the  plaintiff 
was,  within  the  meaning  of  the  policy,  traveling  by  a  public  or 
private  conveyance.  The  policy  must  be  construed  so  as  to  carry 
into  effect  the  intention  of  the  parties,  so  far  as  such  intention  can 
be  determined  from  the  language  used,  construed  in  the  light  of 
well-known  extrinsic  facts,  which  must  be  presumed  to  have  been 
known  to  the  contracting  parties  at  the  time  of  making  the  contract, 
and  in  reference  to  which  it  was  entered  into.  One  fact  of  this 
character,  very  important  in  the  present  case,  is  that  of  the  frequent 
change  required  from  one  train  of  cars  to  another  at  intermediate 
stations  upon  the  same  journey.  Those  passing  from  Buffalo,  or 
the  Falls,  to  New  York  by  the  New  York  Central,  or  from  the 
former  or  Dunkirk  to  the  same  by  the  Erie,  cannot  be  unaware  of 
this  fact    Can  it  be  said  that  a  passenger  is  not  traveling,  within 
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the  meaning  of  this  contract^  by  pnblio  conyeyanoe  while  pmwring 
from  one  train  to  go  on  board  another  in  the  actual  proaecntion  of 
hifl  journey ;  or,  for  further  illustration,  can  this  be  said  of  a  pas- 
senger from  New  York  to  Dunkirk  by  the  Erie,  while  going  from 
the  ferry*boat  at  Jersey  Oity  to  get  on  board  of  the  train  at  that 
place  f  I  think  that  such  passenger,  within  the  meaning  of  this 
contract,  an%  also  within  the  fair  construction  of  the  language,  is  a 
trayeler  by  public  conyeyanoe  all  the  way  ftx)m  New  York  to  Dun- 
kirk, although  he  may  walk  a  short  distance  from  the  ferry-boat  to 
the  train  at  Jersey  Oity,  or  from  one  train  to  another,  when  such 
changes  are  made  at  intermediate  stations.  An  injury  receiyed 
while  so  necessarily  walking  in  the  actual  prosecution  of  the  journey 
is  receiyed  while  trayeUng  by  public  conyeyanoe  within  the  meaning 
of  the  policy,  as  such  walking  is  the  actual  and  necessary  accom- 
paniment of  such  trayeL  There  is  no  difference  in  principle  be- 
tween a  passenger  so  walking  and  the  intestate  in  the  present  case. 
The  presumption  is,  that  the  railroad  trains  and  the  steamer  run 
in  connection,  the  same  as  the  ferry-boat  ftx)m  New  York  to  Jersey 
City  with  the  Erie  trains,  and  that  by  means  of  this  connection  the 
journey  of  the  intestate  was  designed  to  be  continuously  prosecuted ; 
and  it  surely  can  make  no  difference  in  principle,  that  the  space  to 
be  walked  oyer  in  going  from  one  conyeyanoe  to  another  is  a  few 
steps  more  or  less.  Nor  does  it  affect  the  question  that  the  intestate 
might  haye  procured  a  hack  to  carry  her,  had  she  so  haye  chosen. 
She  pursued  the  same  course  that  the  great  majority  of  passengers 
did.  This  she  had  a  right  to  do  under  the  contract.  Theobald  y. 
Railway  Passenger  Assurance  Company,  26  Eng.  Law  ft  Eq.  432^ 
sustains  this  yiew.  In  that  case,  the  assurance  was  against  rail- 
way acddent,  while  trayeling  in  any  class  carriage,  on  any  line  of 
railway  in  Oreat  Britain,  eta  This  was  held  to  include  an  injury 
receiyed  from  slipping  on  the  step  of  the  car,  while  standing  at  the 
station,  in  getting  out.  It  follows  that  the  judgment  appealed  from 
must  be  reyersed,  and  a  judgment  of  $5,000,  with  interest  thereon, 
from  the  time  the  loss  became  payable,  rendered  in  fayor  of  the 
appellant  against  the  respondent,  together  with  costs  in  this  and  is 
the  supreme  court 

Judgment  retMrsed. 
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BxKKXiT  Y.  Cook,  appellaat 
(48N.  T.nr.) 

Is.  Imi  of  an  aotloii  on  a  diaft  the  statute  of  Uxnitatlona  waa  pleaded.  It 
appeared  that  ieren  yean  had  elapsed  since  the  eaose  of  action  aocroed* 
and  that  the  defendant  was  a  resident  of  New  Jersey*  bnt  had  done  business 
ten  hours  eaeh  day  in  New  York  ever  since.  Hdd^  that  if  a  n^n-rsiAiMl 
can  be  allowed  any  time  nnder  the  statute  of  limitations,  it  must  amount  ia 
the  aggregate  to  rix  years  of  actual  presence  within  the  State  in  order  to 
bar  the  action. 

AonoN  on  a  draft  by  Bennett  against  Cook  ei  aL,  brought  May  80, 
1868,  seven  years  and  five  months  after  the  draft  matured.  At  the 
time  the  draft  matured  the  defendants  all  resided  out  of  the  State. 
The  next  day  defendant  Cook  came  to  New  York  city  and  continued 
to  do  80  on  business  days,  remaining  ten  hours  each  day.  Cook  had 
no  other  place  of  business ;  but  he  continued  to  reside  with  his 
fEunily  in  Jersey  City.  At  the  trial  Cook  set  up  the  statute  of  limi- 
tations in  bar  of  the  action.  Verdict  for  plaintiff,  judgment  thereon 
a%rmed  at  general  term;  whereupon  defenduit  Cook  fdrther 
appealed  to  this  court. 

Nathaniel  C.  Moak,  for  appellant 

Samuel  Hand,  for  respondent. 

Pfckham,  J.  Upon  the  facts  in  this  case,  there  is  no  theoiy  in 
the  law  which  can  maintain  this  plea. 

At  the  time  the  draft  in  suit  was  protested  in  New  York  city, 
for  non-payment,  the  defendant  was  a  non-resident  of  this  Stata 
He  returned  to  the  city  the  next  day  thereafter,  and  remained  there 
from  about  eight  in  the  morning  until  six  in  the  eyening,  and  then 
returned  to  his  residence  in  Jersey  City,  and  thus  he  continued  to 
return  to  the  city  of  New  York  for  about  the  same  length  of  time 
each  day,  except  Sundays,  and  except  a  yery  few  days  when  absent 
from  sickness,  or  unavoidably  detained,  until  this  suit  was  com- 
menced, being  for  about  seven  years  and  over.    He  went  to  Nei» 
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York  city,  openly  and  publicly ;  had  an  office  there  with  his  name 
thereon,  and  had  no  other  place  of  bu8ine6&  Daring  all  that  time^ 
however,  he  resided  with  his  family  in  Jersey  City. 

The  counsel  for  the  defendant  insists  that  the  time  which  the 
defendant  was  actually  in  the  city  of  New  York  should  be  allowed 
as  so  much  time  running  under  the  statute. 

If  that  should  be  allowed  it  makes  no  defense.  He  was  not  only 
a  resident  of  New  Jersey,  but  he  was  actually  in  that  State  more 
than  half  of  the  aeren  years.  He  was  in  New  York  at  no  time 
more  than  ten  of  the  twenty-four  hours  of  each  day.  The  authori- 
ties hay^  been  fully  referred  to  and  ably  discussed.  But  there  can 
be  no  pretense  for  claiming  the  allowanoe  of  more  than  ten  of  the 
twenty-four  hours  each  day  for  the  running  of  the  statute,  if  he 
can  be  allowed  any  time  at  all,  when  a  non-resident  of  the  State, 
and,  as  that  makes  no  defense,  there  is  no  occasion  to  decide  any 

thing  more. 

Judgment  affirmed  with  coits. 


ILucALBT  T.  LsLAif  D,  appellant. 

(48N.T.6W.) 

MaUl  keeper — lUMttty  to  guut  f&r  etoUn  proper^ — eendrueUem  tf  t/MnU. 


Qjr  an  act  of  the  legiBlatare  of  1855,  it  wm  piovided  that  ^  whenever  the 
proprietor  or  proprietors  of  anj  hotel  shall  provide  a  safe  in  the  office  of 
such  hotel  or  other  convenient  place  for  the  safe  keeping  of  any  money, 
jewels  or  ornaments  belonging  to  the  guests  of  sach  hotel,  and  shall  notify 
the  guests  thereof,  by  posting  a  notice  (stating  the  fkct  that  such  safe  is 
provided,  in  which  snch  money.  Jewels  or  ornaments  may  be  deposited)  in 
the  room  or  rooms  occapied  by  such  gaest,  in  a  oonspicuoos  manner,  and  if 
snch  gaest  shall  neglect  to  deposit  snch  money,  jewels  or  ornaments  in 
snch  safe»  the  proprietor  or  proprietors  of  snch  hotel  shall  not  be  liable  for 
any  loss  of  such  money,  jewels  or  ornaments,  sustained  by  such  guest,  by 
theft  or  otherwise."  In  action  to  recover  the  value  of  a  gold  watch,  with 
the  chain,  seal  and  key  attached,  valued  at  $850,  and  $50  in  money  stolen 
from  the  plaintiff's  room  at  defendant's  hotel,  during  the  night,  hM,  tha« 
if  the  notice  wimi  posted  according  to  law,  and  the  safe  provided,  the  plain- 
tiff could  recover  for  the  property  stolen,  but  not  for  the  money. 

Action  by  ]Bamaley  against  Leland  et  al,  innkeepers,  to  recover 
fur  property  stolen  while  plaintiff  was  a  guest  at  defendants'  hoteL 
Ip  April,  \867,  plaintiff  was  a  gnest  at  the  Metropolitan  Hotel  of 
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New  York,  of  which  the  defendants  were  proprietors^  and  on 
retiring  to  his  room  for  the  night  he  locked  the  door  and  pat  his 
gold  watch,  chain,  seal  and  key  (valued  at  about  $350),  and  $50 
in  money  under  his  pillow.  During  the  night  the  watch  and 
appendages  and  the  money  were  stolen.  At  the  trial  the  defend- 
ants  offered  to  prove  that  a  notice  that  a  safe  was  provided  for 
valuables  was  posted  in  the  room  of  plaintiff  according  to  the 
law  of  1855,  regulating  the  liabilities  of  innkeepers.  This  evidence 
was  excluded,  and  defendants  excepted.  The  question  of  negligence 
on  the  part  of  both  plaintiff  and  defendants  was  submitted  to  the 
jury.  Verdict  for  plaintiff  for  the  value  of  the  watch,  etc.,  and  the 
money.  The  judgment  on  the  verdict  was  affirmed  at  general  term, 
whereupon  defendants  fturther  appealed  to  this  court 

/•  Fitehj  for  appellant 

/.  N.  and  J.  A.  Bakstier,  for  respondent 

Allen,  J.  The  plaintiff's  claim  was  for  the  value  of  a  gold  watch, 
with  the  chain,  seal  and  key  attached,  found  to  be  worth  $353,  and 
$50  in  money,  stolen  from  his  room,  at  the  defendants'  hotel 
during  the  night  of  April  9,  1867,  and  the  recovery  was  for  the 
money,  as  well  as  the  watch.  The  defendants  were  exonerated  from 
liability  for  the  money,  if  they  had  provided  a  safe  in  the  office  of 
the  hotel  for  the  safe  keeping  of  money,  jewels  and  ornaments,  and 
a  notice  stating  the  fact  was  conspicuously  posted  in  the  room  occu- 
pied  by  the  plaintiff.  Laws  of  1855,  ch.  421 ;  ffyati  v.  Tat/lor,  42 
N.  T.  258.  The  judge,  therefore,  erred  in  the  exclusion  of  the  evi- 
dence  offered,  to  prove  the  fact  that  the  notice  prescribed  by  the  act 
was  posted  as  required. 

Proof  was  given  that  a  safe  had  been  provided,  and  was  then  in 
the  office  for  the  safe  keeping  of  the  property  of  guests.  K  the  evi- 
dence  offered  and  rejected  had  been  admitted,  there  could  have  been 
no  recovery  for  the  money.  The  defendants  were  liable  for  the  other 
property,  under  the  rule  of  the  common  law,  making  innkeepers  the 
absolute  insurers  of  the  property  of  guests.  HuUtt  v.  Swifty  33  N. 
Y.  571. 

The  statute  permits  a  proprietor  of  a  hotel  to  relieve  himself 

from  his  strict  common-law  liability,  in  respect  to  certain  classes  of 

property,  upon  compliance  with  the  prescribed  conditions.    But  the 

«x<^mption  is  limited  to  the  particular  species  of  property  named,  and 
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being  in  derogation  of  the  common  law,  cannot  be  extended  In  its 
operation  and  effect  by  donbtflil  implication,  so  as  to  include  prop- 
erty not  fiEurly  within  the  terms  of  the  act  The  mles  of  the  com- 
mon law  touching  the  liability  of  innkeepers,  common  carriers  and 
the  like,  have  not  been  relaxed  by  the  courts  and  are  in  fall  force, 
except  as  expresdy  changed  by  statute,  or  as  they  may  be  modified 
by  special  contract  By  statute,  the  proprietors  of  hotels  may  pro- 
vide a  place  of  safe  keeping  of  "  money,  jewels  or  ornaments ''  belong- 
ing to  guests,  and  by  so  doing,  and  giving  notice  as  directed,  they  are 
not  liable  **  for  such  money,  jewels  or  ornaments,''  by  theft  or  other- 
wise. Certain  property  particularly  valuable  in  itself  taking  but 
small  space  compared  with  its  value  for  its  safe  keeping,  easy  of  con- 
cealment and  removal,  holding  out  great  temptation  to  the  dishon- 
est, and  not  necessary  to  the  comfort  or  convenience  of  the  guest 
while  in  his  room,  is  made  the  subject  of  the  statutory  exemption. 
Property  of  a  different  description,  including  all  that  which  is  use- 
ful or  necessary  to  the  comfort  and  convenience  of  the  guest,  thai 
which  is  usually  carried  and  worn  as  a  part  of  the  ordinary  apparel 
and  outfit,  or  is  ordinarily  used,  and  is  convenient  for  use,  by  travel- 
ers as  well  in  as  out  of  their  rooms,  is  left,  as  before  the  statute,  at 
the  risk  of  the  innkeeper.  The  words  of  the  statute  must  be  taken 
in  their  ordinary  sense,  in  the  absence  of  any  indication  that  they 
were  used,  either  in  a  technical  sense  or  a  sense  other  than  that 
in  which  they  are  popularly  used.  A  watch  is  neither  a  jewel  or 
ornament,  as  these  words  are  used  and  understood,  either  in  common 
parlance  or  by  lexicographers.  It  is  not  used  or  carried  as  a  jewel 
or  ornament,  but  as  a  time-piece  or  chronometer,  an  article  of  ordi- 
nary wear  by  most  travelers  of  every  class,  and  of  daily  and  hourly 
use  by  all.  It  is  as  useftQ  and  necessary  to  the  guest  in  his  room  at 
out  of  it,  in  the  night  as  the  day-time.  It  is  carried  for  use  and  con- 
venience and  not  for  ornament  But  it  is  enough  that  it  is  neither 
a  jewel  or  ornament  in  any  sense  in  which  these  words  have  ever 
been  used.  The  question  of  negligence,  and  whether  the  plaintiff 
could  and  did  bolt  his  door,  wer6  properly  submitted  to  and  passed 
upon  by  the  jury. 

Judgment  should  be  reversed  and  new  trial  granted,  costs  to 
abide  event,  unless  plaintiff  within  twenty  days  stipulates  to  deduct 
$50.96  firom  the  verdict;  in  that  case  judgment  affirmed  for  the 
due,  without  costs  to  either  party  in  this  court 

All  th«  judges  concurring,  judgment  ordered  aooordingl/. 
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(48N.T*II4.) 

The  plalntUb  Attached  a  eea^ing  Teeael  under  the  New  York  law  (chapii 
482,  lawe  of  1808)  upon  a  daim  for  wharfage.  HM,  that  a  demand  for 
wharfage  being  a  maritime  demand,  cognisable  in  the  courts  of  admiralty* 
a  State  statute  attempting  to  confer  a  remedy  for  such  a  demand  bj  pro» 
ceedings  in  rem  is  void. 

Any  State  law  which  attempts  to  provide  for  the  enforcement  of  a  maritime 
daim  or  contract  by  any  but  a  common-law  remedy  infringes  upon  theex- 
dusiye  Jurisdiction  of  the  federal  courts,  and  is  a  dear  Tiolation  of  the  fed- 
eral compact. 

But  in  so  far  as  the  State  laws  create  liens  and  provide  remedies  for  daims  not 
maritime,  over  which  the  courts  of  admiralty  have  no  Jurisdiction,  they 
are  valid  and  operatiye. 

Appsal  from  judgment  of  general  tenn  of  snpreme  oonrt  in  first 
judicial  district^  reyersing  judgment  in  £ftTor  of  plaintiff  on  verdict 
of  jury. 

Action  upon  bond  given  to  discharge  a  vessel  fix^m  an  attach- 
ment issued  under  the  provision  of  chapter  482  of  the  laws  of  1862, 
entitled  "  An  act  to  provide  for  the  collection  of  demands  against 
ships  and  vessels.''  The  vessel  attached  was  a  sea-going  or  ocean 
bound  vesseL 

The  cases  in  which,  under  the  act  in  question,  a  lien  is  allowed 
are  (with  a  single  exception,  relating  to  collisions  caused  by  negli- 
gence) set  forth  in  the  first  section,  which  is  as  follows : 

Sbo.  1.  Whenever  a  debt  amounting  to  fifty  dollars  or  upward  as  to  a 
msa-going  or  ocean  bound  vessel,  or  amounting  to  fifteen  dollars  or  upward  as 
to  any  other  vessel,  shall  be  contracted  by  the  master,  owner,  charterer,  builder 
or  consignee  of  any  ship  or  vessel,  or  the  agent  of  dther  of  them,  within 
this  State,  for  either  of  Uie  following  purposes : 

1.  On  account  of  work  done  or  materials  or  other  artides  furnished  in  this 
State  for  or  toward  the  building,  repairing,  fitting,  furnishing  or  equipping 
such  ship  or  vessel ; 

8.  For  such  provisions  and  stores  furnished  within  this  State  as  may  be  fit 
and  proper  for  the  use  of  such  vessel,  at  the  time  when  the  same  were 
furnished; 
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8.  On  account  of  the  wharfage  and  expenses  of  keeping  aneh  Teflsel  in 
port,  including  the  expense  incurred  in  emplojing  persons  to  watch  her; 

4.  On  account  of  loading  or  unloading,  or  for  advanoes  made  for  the  porpoeo 
.of  procuring  necessaries  for  such  ship  or  Teasel,  or  for  the  insurance  thereof ; 

5.  Or  whenever  a  debt  amounting  to  twenty^fiye  dollars  or  upwards  shall 
be  contracted  as  aforesaid,  within  this  State,  on  account  of  the  towing  or  pllo^ 
lug  such  yessel,  or  on  account  of  the  insurance  or  premiums  of  insurance  of 
or  on  such  vessel,  or  her  freight*  BQch  debt  shall  be  a  lien  upon  such  vessel, 
her  tackle,  apparel  and  furniture,  and  shall  be  preferred  to  all  other  Uena 
thereon,  except  mariners'  wages." 

The  remaining  sections  indicate  the  prooedoxe  to  be  followed  in 
■eonring  and  enforcing  the  lien. 

E.  Tmrtf,  for  appellants. 

W.  J*  Foster^  for  respondents. 

BAPALLOyJ*  The  principle  upon  which  the  decision  of  this 
conrt,  in  the  case  of  Bird  y.  The  Steamboat  Josephine,  is  founded, 
appears,  from  the  opinion  of  the  supreme  court  in  the  first  district, 
in  the  case  of  lirran  v.  Hosford,  which  was  followed  in  the  present 
case,  to  have  been  somewhat  misapprehended.  It  is  stated,  in  the 
opinion  referred  to,  that  this  court  decided,  in  the  case  of  The  Jose- 
phine,  **  that  a  statute  passed  by  a  State  legislature,  conferring  the 
right  to  a  lien  on  a  vessel,  and  to  proceed  against  her  by  name, 
whatever  may  be  the  feature  of  the  claim,  is  unconstitutional  and 
void ;"  and  '*  that,  if  the  proceeding  is  in  rem,  and  against  the  ves* 
sel  by  name,  this  is  conclusive,  and,  per  ee,  shows  that  it  is  one  of 
maritime  jurisdiction,  and  exclusively  within  the  jurisdiction  of  the 
district  courts  of  the  United  States." 

As  this  interpretation  of  the  decision  is  liable  to  mislead,  it  is 
proper  that  it  should  be  corrected. 

By  reference  to  the  opinion  of  Mason,  J.  (39  N.  Y.  25),  it  will  be 
seen  that  the  nature  of  the  claim  is  the  essential  point  upon  which 
the  constitutional  question  turns.  He  says:  ^'The  statute  itself  is 
unconstitutional  if  this  is  to  be  regarded  as  a  maritime  contract,  of 
which  a  court  of  admiralty  has  jurisdiction.''  The  form  of  pro- 
ceeding under  the  statute  does  not  and  cannot  determine  whether 
the  claim  which  is  sought  to  be  enforced  thereby  is  or  is  not  mari- 
time io  its  nature.  It  was  necessary  to  examine  the  form  of  pro* 
Deeding,  not  for  the  purpose  of  determining  the  character  of  the 
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olaim  bnt  of  asoertaiiiing  whether  the  attachment  proceeding  was 
or  was  not  a  common-law  remedy ;  for,  unless  it  was  such,  the  say- 
ing clanse  in  the  act  of  1789  did  not  preserve  the  right  to  pursue  it 
in  a  State  tribunal  in  a  maritime  case. 

The  inralidity  of  these  attachment  laws,  when  employed  to  en* 
force  maritime  claims,  does  not  result  merely  from  the  form  of  pro* 
oeeding  which  they  prescribe,  but  firom  the  fact  that  the  States 
have,  by  the  constitution,  granted  to  the  judicial  department  of  the 
federal  goyemment  jurisdiction  in  all  cases  of  admiralty  and  mari- 
time jurisdiction,  and  that  congress  (as  it  had  power  to  do)  has, 
by  the  act  of  1789  (1  Stat,  at  Large,  p.  76,  §  9),  declared  the  federal 
jurisdiction  in  dyil  causes  of  that  character  exdusiye,  and  yested 
in  the  district  courts  of  the  United  States.  This  act  absolutely  di* 
yests  the  State  tribunals  of  jurisdiction  to  enforce  maritime  claims 
or  contracts,  subject  only  to  the  proviso  which  saves  to  suitors  the 
right  in  such  cases  to  pursue  in  the  State  courts  such  common-law 
remedies  as  the  common  law  is  competent  to  give. 

It  is  impossible  to  escape  the  conclusion  that  any  State  law  whidi 
attempts  to  provide  for  the  enforcement  of  a  maritime  claim  or  con- 
tract by  any  but  a  common-law  remedy  infringes  upon  the  exdusive 
jurisdiction  of  the  federal  courts  over  that  class  of  cases,  and  is  as 
clear  a  violation  of  the  federal  compact  as  would  be  a  law  providing 
for  the  enforcement  by  State  tribunals  of  the  rights  of  patentees  or 
any  other  description  of  daims  exclusively  cognizable  in  the  courts 
of  the  United  States.  But  it  is  equally  plain,  that,  as  to  claims,  not 
in  their  nature  maritime,  against  the  owners  of  vessels,  the  State 
jurisdiction  is  unimpaired,  and  that,  consequently,  the  act  of  1789 
imposes  no  restriction  upon  the  power  of  the  States  to  prescribe 
such  forms  of  proceeding  for  their  collection  as  they  may  deem  ap- 
propriate. Nor  are  ships  and  vessds,  when  within  the  territorial 
jurisdiction  of  the  States,  in  any  manner  exempted  from  the  opera- 
tion of  their  laws  for  the  collection  of  claims,  or  the  creation  or  en- 
forcement of  liens,  not  founded  upon  maritime  contracts  or  torts. 

To  test  the  validity  of  these  attachment  laws,  in  their  operation 
upon  particular  cases,  two  questions  must  be  determined.  First : 
Is  the  claim  of  the  attaching  creditor,  to  enforce  which  the  statute 
undertakes  to  give  a  lien  and  attachment,  a  maritime  claim,  cogniz- 
able in  the  courts  of  admiralty  ?  Secondly :  Is  the  remedy  given  by 
the  State  law  one  which  the  common  law  did  not  give  ?  An  answei 
to  either  of  them  in  tne  negative  leaves  their  jurisdiction  unaffected 
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It  follows,  thai,  in  so  far  as  these  State  laws  create  Uens  and  pro- 
vide remedies  for  claims  not  maritiniey  and  over  which  the  oonrti 
of  admiralty  consequently  have  no  jorisdictiony  they  are  perfectly 
yalid  and  operative. 

We  held,  in  the  case  of  Sh^^ard  r.  Steeh,  decided  in  October, 
1870  {afUSy  p.  52),  that  the  claim  of  the  builder  of  a  vessel  could  be 
enforced  pursuant  to  the  State  attachment  law  of  1862,  for  the 
reason  that  a  contract  for  the  building  of  a  vessel  had  been  held  by 
the  supreme  court  of  the  TTnited  States  not  to  be  a  maritime  conr 
tract ;  but  a  contract  **  made  on  land,  to  be  performed  on  land,"  and 
over  which  the  courts  of  admiralty  could  not  exercise  jurisdiction 
in  imy  form.  PeopWs  Ferry  Co.  v.  Beers,  20  How.  393, 402.  So,  also, 
in  cases  of  repairs  and  supplies  furnished  to  vessels  engaged  whr »lly  in 
running  between  different  points  within  the  same  State.  Maguire 
V.  Card,  21  How.  248.  And,  in  cases  of  contracts  for  transportation 
on  the  lakes,  from  one  point  to  another,  within  the  same  State  (AVmk 
V.  Newberry,  21  How.  [TJ.  S.]  245),  the  same  high  tribunal  decided 
that  the  contract  was  not  maritime,  and  that  the  federal  courts  were 
therefore  entirely  without  jurisdiction  therein.  If  so,  they  could 
not  proceed  either  against  the  vessel  in  rem,  or  the  owner  in  per- 
sonam  ;  and  no  State  law  could  confer  such  power  upon  them.  And 
those  cases  refute  the  idea  which  at  one  time  prevailed,  that  the  laws 
of  the  States  giving  liens  could  afford  a  foundation  for  proceedings 
in  admiralty.  The  exercise  by  the  States,  therefore,  of  jurisdiction 
in  that  class  of  cases,  under  any  form  of  proceeding  whatever,  could 
not  come  in  conflict  with  the  powers  of  the  federal  judiciary,  for  it 
had  none.  It  is  true  the  doctrine  of  the  cases  of  Atten\.  Newberry 
and  Maguire  v.  Card  has  been  since  denied  in  the  case  of  The  Bd^ 
fast,  7  Wall.  624.  But,  in  so  far  as  those  cases  recognize  jurisdiction 
in  the  States  to  enforce  the  contracts  therein  referred  to  by  any  other 
than  common-law  remedies,  such  recognition  must  be  based  on  the 
supposed  absence  oi  jurisdiction  in  admiralty  over  such  contracts. 

There  is  anothei  class  of  cases  in  which  the  State  laws  are  opera- 
tive, but  for  a  difl'rent  reason,  viz.,  claims  against  vessels  navigating 
the  lakes  and  rivers  connecting  therewith.  The  jurisdiction  of  the 
States  over  th^se  cases  is  protected  by  the  act  of  congress  of  Febrn* 
ary  26, 1845  which  expressly  saves  to  suitors  not  only  their  cononr- 
rect  remedies  at  common  law,  but  also  any  concurrent  remedy  which 
may  bo  given  therein  by  the  State  laws  where  the  vessel  is  em? 
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The  point  phiefly  discuBsed  in.  the  case  of  The  Josephine  was  not 
the  ezdusiYe  character  of  the  original  jurisdiction  of  the  district 
courts  oyer  claims  of  a  maritime  nature;  for  that  was  conceded  to 
be  established  by  the  cases  of  The  Moses  Taylor,  4  Wall  411^  and 
Hifie  T.  Trevor,  id.  555.  But  an  endeayor  was  made  to  distinguish 
the  case  of  The  Josephine  from  those  cases,  on  the  ground  that  The 
Josephine  was  attached  for  supplies  furnished  in  her  home  port^  and 
that  the  courts  of  the  United  States  did  not  recognize  a  maritime 
lien  for  supplies  to  domestic  yessels. 

The  question  of  maritime  lien,  and  of  the  kind  of  process  which 
the  courts  of  admiralty  would  issue,  was  attempted  to  be  confounded 
with  the  question  of  admiralty  jurisdiction ;  and  yarious  dicia  which 
had  fallen  from  some  of  the  justices  of  the  supreme  court,  before 
the  critical  examination  giyen  to  the  jurisdictional  questions  in  the 
cases  of  The  Moses  Taylor  and  The  Hine  had  been  made,  were  cited 
in  support  of  the  proposition  that,  in  maritime  cases  in  which  the 
courts  of  admiralty  refused  process  in  rem,  the  parties  were  at  liberty 
to  resort  to  State  laws  giying  that  form  of  remedy. 

When  process  in  rem  is  refused  by  the  courts  of  the  United  States 
on  the  ground  of  a  want  of  jurisdiction  oyer  the  cause  of  action,  ai 
in  the  cases  of  Peoples  Ferry  Co.  y.  Beers,  Alien  y.  Nnwberry,  and 
Maguire  y.  Card,  the  correctness  of  the  remark  made  by  Mr.  Justice 
Nelson,  in  the  last-mentioned  case,  to  the  effect  that  such  cases 
mast  be  left  to  the  State  tribunals,  cannot  be  questioned.  Nor  can 
there  be  a  doubt  of  the  accuracy  of  the  incidental  remark  of  Mr. 
Justice  Clipfori),  in  The  Belfast,  7  WalL  624,  645,  as  applied  to 
like  cases,  yiz.,  that  a  maritime  lien  does  not  arise  for  materials  and 
supplies  furnished  to  a  yessel  in  her  home  port,  and  that  it  is  com* 
petent  for  the  States  to  create  liens  therefor,  and  proyide  for  their 
enforcement  That  obseryation  must  be  understood  as  applicable 
to  cases  in  which  the  contract  is  not  maritime,  and  the  admiralty 
courts  consequently  haye  no  jurisdiction ;  for  the  learned  justice 
expressly  states  that  the  cases  to  which  he  refers  fall  within  the 
same  category  with  contracts  for  ship-building,  which,  he  says,  are 
not  maritime  contracts.  He  expressly  denies  the  power  of  the  States 
to  create  or  enforce  maritime  liens  (p.  644).  No  point  as  to  materi- 
als or  supplies  was  inyolyed  in  the  case  of  The  Belfast  The  attach* 
ment  was  on  a  contract  of  affreightment,  and  the  State  attachment 
law  was  held  yoid. 

The  whole  tenor  of  the  opinion  of  the  learned  justice  shows  that 
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he  Bhoold  not  be  understood  as  saying  that^  in  a  maritime  case, 
within  the  jurisdiction  of  the  admiralty,  the  States  can  give  a  remedy 
in  rem,  for  the  reason  simply  that  it  belongs  to  a  class  of  cases  in 
which  the  courts  of  admiral^  confine  themselres  to  process  in  per- 
mmanu  In  cases  of  materials  or  supplies  furnished  to  vessels 
Aiigag^  ^  foreign  commerce,  although  furnished  at  the  home  port, 
no  doubt  can  exist  as  to  thejurisdictian  of  the  courts  of  admiralty 
of  the  United  States.  The  GeneriU  Smith,  4  Wheat  438;  I%e  St. 
Lawrence,  1  Black,  522.  The  questions  of  lien  and  of  process  in 
rem,  in  such  cases,  have  been  the  subject  of  much  discussion  and  no 
little  confusion.  But  it  has  never  been  questioned  that  the  claims 
of  material  men  for  supplies  to  domestic  vessels  not  engaged  in 
purely  internal  navigation  of  the  waters  of  a  State  are  causes  of 
admiralty  and  maritime  jurisdiction  cognizable  in  some  form  in  the 
courts  of  admiralty. 

No  stronger  assertion  of  such  jurisdiction  can  be  made  than  that 
contained  in  the  rules  which  the  supreme  court  has  from  time  tc» 
time  adopted,  and  those  now  in  force,  in  respect  to  such  claims. 
That  court  has  heretofore,  by  its  rules,  not  only  asserted  jurisdiction 
in  such  cases,  but  also  the  power  of  issuing  process  in  rem  therein, 
under  certain  conditions.  And,  since  the  amendment  of  1858 
(which  abolished  the  provision  of  the  rule  of  1844  allowing  process 
in  rem  against  domestic  vessels  for  supplies,  when  the  local  law 
gave  a  lien),  it  has  been  solemnly  adjudged  by  the  supreme  court 
that  that  amendment  was  prospective  merely.  That,  therefore, 
where,  before  the  amendment,  a  libel  in  rem  was  filed  against  a 
domestic  vessel  for  supplies  furnished  in  her  home  port,  the  libelant 
was,  notwithstanding  the  amendment,  entitled  to  a  decree  of  con- 
demnation. It  was  held  in  that  case,  that  the  question  was  one  of 
practice,  not  of  jurisdiction ;  that  the  contract  was  within  the  juris- 
diction of  the  admiralty ;  that  the  supreme  court  had  power,  under 
the  act  of  1842  (5  Stat  at  large,  518),  to  prescribe  forms  of  proceed- 
ing; that  it  was  by  virtue  of  that  authority  that  it  made  the  rule 
of  1844,  allowing  process  in  rem  when  the  local  law  gave  a  lien ; 
that  the  power  to  issue  such  process  was  derived  from  the  inherent 
jurisdiction  of  the  court  and  the  rule,  and  not  fit>m  the  local  law ; 
that  the  amendment  of  the  rule  of  1858  did  not  imply  that  the  court 
had  m  the  interval  become  convinced  that  it  wanted  jurisdiction, 
but  merely  that  various  considerations  made  it  desirable  not  to  per* 
mit  that  particular  form  of  process  in  those  eases ;  and  that  the  rule 
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amfloded  in  1858  by  the  same  authority  by  which  it  was  made 
in  1844 ;  and  the  decree  of  condemnation  was  accordingly  snstainedi 
Th$  8L  Lawrence,  1  Black,  522,  525,  529,  580. 

The  twelfth  rale  in  admiralty,  as  thus  amended,  and  now  in 
fbroe,  proyides  that,  in  all  suits  by  material  men  for  supplies,  etc, 
for  a  foreign  ship,  or  a  ship  in  a  foreign  port,  the  libelant  may  pro- 
ceed either  in  rem  or  inpereonam;  but  that  the  like  proceeding  in 
personam,  but  not  in  rem,  shall  apply  to  cases  of  domestic  ships  for 
supplies,  repairs,  or  other  necessaries. 

It  is  self-evident,  that,  unless  a  claim  for  supplies  to  a  domestic 
ship  is  a  civil  cause  of  admiralty  and  maritime  jurisdiction,  the 
federal  courts  of  admiralty  hare  no  power  even  to  issue  process  in 
personam.  The  assertion  of  the  power  to  issue  any  sort  of  process 
necessarily  inyolres  an  assertion  of  jurisdiction  over  the  subject- 
matter  of  the  controversy.  When  the  jurisdiction  exists,  it  is  ex* 
elusive,  subject  only  to  the  proviso ;  and  the  ezdunve  character  of 
this  jurisdiction  is  not  confined,  by  the  act  of  1789,  to  maritime  Hens^ 
but  extends  to  all  civil  causes  of  admiralty  and  maritime  jurisdic* 
tion.  There  are  many  such  causes  where  no  lien  is  given  or  can 
operate,  as,  for  instance,  assaults  on  the  high  seas,  marine  insurance, 
passage-money,  masters'  wages,  etc. ;  and  to  these  may  be  added, 
crises  of  supplies  to  a  foreign  ship,  where  the  circumstances  indicate 
that  the  credit  was  not  given  to  the  vessel. 

lu  >iew  of  the  rules  and  decisions  of  our  own  supreme  court,  it 
is  hardly  necessary  to  lefer  to  the  limits  which  have,  from  time  to 
time,  been  placed  on  the  jurisdiction  of  the  English  courts  of  ad- 
miralty, but  which,  however,  do  not  apply  to  ours  ( Waring  v.  Clark, 
5  How.  441 ;  Bags  of  Linseed,  1  Black,  113),  or  to  the  extensive 
jurisdiction  of  the  courts  of  admiralty  of  continental  Europe, 
which  always  recognized  the  lien  of  material  men  for  supplies  to 
domestic  as  well  as  foreign  vessels.  The  Brig  Nesior,  1  Sum.  79 ;  1 
Bell  Com.  525-627 ;  Ben.  Admiralty,  §§  271,  272.  It  is  sufficient 
to  show  that,  although  our  courts  of  admiralty  may  not  recognize 
such  a  lien,  not  deeming  the  credit  given  to  the  vessel,  they  have 
retained  jurisdiction  over  the  subject  of  these  claims,  and  that 
whatever  restrictions  now  exist  as  to  the  remedy  are  self-imposed  by 
our  own  courts,  and  do  not  arise  from  any  lack  of  jurisdiction  over 
the  subject  In  view  of  the  doctrine  of  the  case  of  Ths  St.  Law- 
rence,  I  can  see  no  want  of  power  in  the  supreme  ccurt,  should  it 
see  fit  so  to  do,  to  restore  the  rule  of  1844,  or  to  allow  a  remedy  in 
V0T..III,— 9? 
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r^*  to  material  men  in  all  cases.  The  English  jprniiaxiiejit,  in  18M^ 
r^estored  to  the  admiralty  courts  of  that  nation  their  joriadiction  in 
case^  of  material  men,  of  which  they  had  been  deprived  for  two 
centuries,  but  .limited  it  to  foreign  ressels.  McAlexander,  1  Bob. 
Adm.  293,  295 ;  a  and  4  Vic,  ch.  65.  And,  if  the  necessities  of 
commerce  require  that,  in  this  country,  there  should  be  a  remedy 
in  rem  in  all  cases  of  material  men,  it  is  much  more  appropriate 
that  it  should  be  administered  by  the  courts  of  admiralty  than  un- 
der the  laws  which  may,  firom  time  to  time,  be  in  force  in  the  sereral 
States,  especially  in  respect  to  vessels  not  engaged  exclusively  in  the 
internal  commerce  of  a  State,  but  which  may  be  subject  to  liabili- 
ties incurred  in  different  States  or  in  foreign  countries  in  favor  of 
persons  other  than  the  attaching  creditor. 

But,  whatever  remedies  may  be  afforded  by  the  courts  of  admiralty 
under  their  rules,  it  is  declared  by  the  highest  federal  tribunal  that 
all  State  statutes  which  attempt  to  confer  upon  State  courts  a  rem- 
edy for  marine  torts  dr  marine  contracts,  by  proceedings  strictly  in 
rem,  are  void.  Tfie  HinSy  4  Wall.  555 ;  Tlie  Moses  Taylor,  id.  568. 
The  exclusive  character  of  the  jurisdiction  of  the  courts  of  admir- 
alty, when  it  exists,  cannot  be  affected  by  the  question  of  lien  or 
the  form  of  remedv.  In  the  case  of  The  Hine,  the  claim  was  for  a 
marine  tort — a  collision ;  but  there  is  nothing  in  the  reasoning  of 
the  court  from  which  it  could  be  inferred  that  the  judgment  would 
have  been  different  had  the  attachment  been  issued  against  the  ves- 
sel for  an  assault  on  the  high  seas  by  the  master  on  one  of  his  crew ; 
yet,  by  a  provision  of  the  twelfth  rule,  process  in  personam  only 
could  issue  in  such  a  case. 

The  claim  in  the  present  case  is  for  wharfage.  In  a  very  recent 
case,'  decided  in  the  district  court  of  the  eastern  district  of  New 
York  {Kelsey  v.  77ie  Kate  Tremaine,  March,  1871),  in  an  exhaus- 
tive opinion  by  Benedict,  J.,  it  is  shown  that  from  a  very  early 
period  wharfage  demands  have  been  treated  as  one  class  of  weU« 
recognized  maritime  demands,  regulated  by  maritime  codes,  and 
enforced  by  maritime  courts;  that  in  the  colonial  vice-admiralty 
court  of  the  province  of  Massachusetts  there  is  a  record  of  an  action 
in  rem,  to  recover  wharfage;  that  wharfage  was  recognized  as  a 
maritime  demand  by  Judge  Stort  in  Bx  parte  Lewis,  2  Gall,  483 ; 
by  Judge  Ware  in  the  case  of  Tlie  Phoebe,  Ware,  360,  and  in  the 
case  of  The  McDonough,  Gilp.  103 ;  and  by  the  supreme  court  in 
the  case  of  The  SL  Jago  de  Cuba,  9  Wheat.  418. 
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«.It  va0  further  held  by  the  learned  court  in  the  case  of  Ths  Kate 
Trenuzine,  that  wharfage  was  a  lieu  upon  the  vessel,  which  might  be 
eiiforced  by  process  in  rem,  notwithstanding  that  the  boat  was  a 
^mestic  vessel,  her  ow|ier  residing  in  New  York,  where  the  debt 
was  contracted,  and  notwithstaading  the  twelfth  jtule,  that  the  con- 
tract being  maritime,  the  right  to  process  in  rem  followed  of  course, 
and  was  denied  only  to  material  men,  and  that  a  wharfinger  did  not 
come  under  that  diignation. 

Independently  of  that  position,  however,  the  demand  for  wharf- 
age  being  a  maritime  demand,  cognizable  in  the  admiralty,  the  case 
falls  clearly  within  the  decision  in  the  ca^e  of  The  Josephine,  whether 
the  district  courts  are  authorized  to  issue  process  in  rem,  or  only  in 
personam,  for  its  collection.  The  admiralty  jurisdiction  in  this  class 
of  cases  is  altogether  independent  of  the  doctrine  of  liens.  Per 
Stoby,  J.,  2  Gall,  486. 

It  is  insisted,  however,  that  the  reversal  of  the  judgment  was  erro- 
neous, for  the  reason  that  no  question  as  to  the  jurisdiction  to  issue 
the  warrant  of  attachment  was  properly  before  the  general  term. 
No  such  question  was  raised  at  the  trial,  and  there  is  no  exception 
in  the  case  under  which  it  could  be  presented  for  adjudication  on 
appeal.  On  a  motion  for  a  new  trial  the  point  could  have  been  con- 
sidered without  any  exception ;  but  such  a  motion  must  be  made  to 
the  special  term  in  the  first  instance.  Code,  §  265.  No  such  motion 
was  made,  but  an  appeal  from  the  judgment  was  taken  directly  to 
the  general  term ;  and  it  is  claimed  that  on  such  an  appeal  the  court 
could  only  review  exceptions  taken  at  the  trial 

The  answer  to  this  objection  is,  that  the  appeal  brings  up  the 
judgment  roll  as  well  as  the  exceptions;  and  if  it  appear  in  the  face 
cff  this  record,  either  that  the  court  had  no  jurisdiction  of  the  sub- 
ject of  the  action,  or  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  this  is  error,  for  which  the  judgment 
should  be  reversed,  unless  the  error  is  such  as  might  be  cured  by 
amendment,  or  by  conforming  the  allegations  of  the  complaint  to 
the  facts  proved    Code,  §  173. 

The  record  does  not  disclose  any  want  of  jurisdiction  of  the  sub- 
ject-matter of  this  action,  which  is  brought  upon  a  bond  The 
qnestioo  of  jurisdiction  affects  merely  the  validity  of  the  bond;  but 
the  facts  statf;d  in  the  case  conclusively  show  that  the  bond  was  void, 
aaviug  been  taken  by  a  public  officer  in  a  void  j^roceeding,  and  tliui 
no  action  can  be  maintained  upon  it.    This  difficulty  could  not  be 
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obyiated  by  any  amendment  or  proo£  and  was  snfficieat  ground  te 
the  rerenal  of  the  judgment  by  the  court  at  general  teim. 

As  the  objection  to  the  validity  of  the  bond  cannot  be  obYJated,  a 
B0W  trial  would  be  of  no  ayai],  and  the  final  judgment  of  ie?enal 
must  therefore  be  affirmed  with  costs. 

Jm^fment  qfirmetL 


Fbasxb  t.  VBMSHAXf  appeUsnt 

(a  V.T.Ml) 
iMbUUif  tfmatt^fcr  «00l/W  in^wriet  imJUded  fly  <tfrtsiil. 

A.  WM  the  owner  of  certain  premieee  which  he  leased  to  B.  Subaequentlj  A. 
and  his  eervant,  C,  attempted  to  enter  upon  the  premisee  bj  force,  and,  in 
the  conflict  which  enBued,  C.  shot  B.,  who  soon  afterward  died  of  the  wound. 
In  a  ciyil  action  by  the  repreeontatlTea  of  B.  to  reooTer,  nnder  the  BtatatOp 
damagee  for  the  wrongf nl  killing  of  their  intestate,  the  judge  refused  to 
charge  that, "  if  the  jury  believe  that  0.  fired  the  shot  which  caused  B.'a 
death,  with  the  premeditated  design  to  effect  his  death,  A.  is  not  liable  for 
his  act."    HM,  error.    Chuboh,  Cli.  J.,  and  Folobb,  J.,  distentUtUe, 

Acnoiss  by  Cesrina  Fraser  and  George  G.  Bingham,  administratix 
and  administrator  of  James  L.  Fraser,  against  Freeman,  Byan  and 
Mollady  for  damages  for  causing  the  death  of  the  plaintiif 's  intes- 
tate. Freeman  alone  defending.  In  1864  Freeman  was  the  owner 
of  certain  premises,  a  part  of  which  he  leased  to  James  L.  Fraser  to 
be  used  as  a  restaurant  In  1866  Mullady  and  Ryan  were  directed 
by  one  of  the  firm,  of  which  Freeman  was  a  member,  to  perform 
some  work  in  the  basement  of  the  said  premises.  Some  difficulty 
was  had  with  Fraser,  and  Freeman  came  to  assist  Mullady  and 
Byan  in  obtaining  access  to  the  basement  through  the  restaurant 
The  door  leading  from  the  restaurant  into  the  basement  was  locked 
and  Freeman  attempted  to  break  it  open  with  a  crowbar,  in  which 
he  was  resisted  by  Fraser  and  his  bar-tender ;  whereuiK>n  Mallady 
shot  Fraser,  who  died  the  next  day  from  the  efifect  of  the  wound. 

At  the  trial  the  judge  was  requested  to  charge  (among  othef 
things)  that  **  if  the  jury  believe  that  Mullady  fired  the  pistol  shot 
Kf'hich  caused  Fraser's  death,  with  the  premeditated  design  to  efiect 
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hiB  death,  the  defendant  Freeman  is  not  liable  for  hia  act''  The 
ooort  refused  so  to  charge  and  defendant  excepted.  Verdict  for 
plaintiff  for  $5,000,  whereupon  defendant  Freeman  appealed  to  the 
general  term.  The  judgment  was  aflSimed,  and  the  defendant 
ftuther  appealed  to  this  court 

J,  H.  Reynolds,  for  appellant 

Ohauneey  Shaffer,  for  respondent 

Aluos,  J.  The  exceptions  taken  upon  the  trial  do  not  present 
any  questions  as  to  the  character  or  degree  of  force  which  may  be 
lawfully  exerted  to  obtain  access  to  premises  fix>m  which  the  rightftd 
owner  is  tortiously  and  forcibly  excluded.  It  will  be  assumed,  for 
the  purposes  of  this  appeal,  that  the  defendant  was  a  trespasser, 
seeking  by  force  to  enter  upon  the  premises  in  dispute,  and  that 
Mullady  and  the  other  persons  aiding  him  were  employed  with  a 
design  to  oyercome  all  opposition,  and  to  use  such  force  as  should 
be  necessary  to  aocomplidi  the  purpose,  and  that  this  was  illegal, 
and  constituted  the  defendant,  and  those  present  and  assisting  him, 
trespassers  as  against  Fraser,  the  deceased.  There  were  no  excep- 
tions to  the  rulings  of  the  judge  at  the  trial  upon  this  branch  of 
the  case. 

Under  such  circumstances  the  defendant,  ihie  principal,  putting 
the  otherain  motion,  is  answerable  for  all  the  necessary  or  legal  and 
natural  consequences  tliat  ensue,  such  as  might  in  the  ordinary  and 
natural  course  of  events  follow.  To  this  extent  he  must  be  regarded 
as  intending  all  the  consequences  of  the  proceedings  instituted  and 
carried  on  by  him.  The  acts  of  the  agent  are  his  acts.  The  law 
holds  that  he  ought  to  have  foreseen  whatever  results  naturally  or 
necessarily  flow  from  his  unlawftd  act,  and  he  will  be  held  liable  for 
all  that  is  done  by  his  agents  in  furtherance  of  the  general  design, 
for  acts  within  the  general  scope  of  the  design,  or  which  legitimately 
and  naturally  result  from  the  purpose.  Addison  on  Torts^  5 ; 
Ouille  V.  Swan,  19  Johns.  381.  But  the  principal  is  not  liable  for  the 
malicious  and  willful  act  of  the  servant,  done  without  his  direction 
or  assent  McManus  v.  Crickett,  1  East,  106.  For  the  unauthor* 
ized,  willful  or  malicious  act  of  the  agent,  the  principal  is  neve? 
liable.  Story  on  Agency,  §  466 ;  WrigU  v.  WUcox,  19  Wend.  84a. 
Judge  OowBK,  in  the  case  last  dted,  says:  ^A  man  shall  be  pre- 
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Bdmed  to  iDtt^iid  the  ordinal^  conseqa^nceb  of  his  own  acts,  and 
dspedially  ^^o  far  as  such  cons^qn^n^es  may  b6  innocent  of  all  erik 
intention;  for  .these  he  may  be-  Safely  held  ac^countable.  But  iot 
those  Which  Are  remote  and  barely  possible  he  is  not  adooantablej 
anil  if  they  be,  at  the  same  time,  criminbaVit  wduldbe  yiolAtitigoii^ 
of  the  plainest  principles  of  presumptive  evidence  to  say  that  he 
intended  them/'  -   -    ' ' . .  " ,.   -    - 

Upon  the  trial,  the  judge  was  requested  to  charge,  as  a  distinct 
proposition,  that  if  the  jury  believed  -th^  Mnllady  fired,  the*  pistol  * 
shot  which  caused  Fraser's  death,  with  the  premeditated  design  to 
(JfffttBis-d^fH;  &fe  HefendahJlf-Preeman  w^  for  his  act 

Efeiiif6ide,  when  perpetrated  "from  a  premeditated  design  to  eflfe^ 
^he  death  Of  the  person  killed,  or  of  any^human  being,''  is  declar^ 
to  be  mtirder  in  the  first  degree,  when  it  is  not  manslaughter  73R^ 
justifiable  homicide.  Laws  of  1862,  chl  197.  The  request  was  withi 
in  the  words  of  the  statute  and  within  the  stiatutory  definition  of 
&iurder>  and  there  was  nothing  iit  the  form  of  the  reqttest  to  brin^ 
^e  &ct  within  any  of  th6  dcJgrees  of  mansie^ghter  or thedesbrij)^ 
fibii  of  justifiable  honiicide.  To-  kill  "  with  premeditated  design,'' 
i*  to  kill  « with  ihaKce  aforethought.''  =     ■  .  i  ..      .     >. 

The  terms  of  the  request 'had  rfefereneeais -well  to  the  doikimoii 
law  as  the  statutory  definition  of  taMrde^,  land  ihe- request  was  id 
efiect  that,  if  the  jury  should  find  that  the  killing  was  willful  aM 
inftlicious,  the  defendant  %as  iibt  l^dpbnsible  for  the  fibti'^  PeopU  v. 
^nocKy  1^3  Wend.  169 ;  People  v.  Whitey  »2  id;  - 167 ;  FUzgerrold  v 
!7%« '  People,  87  K.  Y.  413.  The  jury  have  not  found  ttat  the 
(defendant  intended  murder  or  the  taking  of  hutiian  life,  or  that  it 
was  within  the  consequences  df  His  act  in  the  necessary  and  ordinary 
tourse  of  events,  and  the  case  was  not  submitted  to'  them  on  an; 
duch  theory.  By  the  refusal  to  charge  as  requested,  the  judge  hel< 
the  defendant  liable  for  the  willful  and  malicious,  as  well  as  crim* 
inial,  act  of  MuUady.  There  was  no  qualification  or  limitation  of 
&e  responsibility  of  the  defendant  for  the  acts  of  his  agents;  buf 
be  was  declared  chargeable  for  every  thing  that  was  done  by  them, 
Whether  in  the  course  of  the!  employment,  and  at  the  instigation  of 
the  defendant,  or  of  their  own  volition,  to  effect  their  own  purposes; 
or  to  gratify  their  own  nialice.  The  law  does  not  charge  a  maste/ 
for  the  malicious  act  of  the  servant  VanderbiU  v.  Richmond  T.  Oo^ 
2  Comst.  479 ;  Oroft  v.  AKson,  4  B.  &  Aid.  590. 

Willful  murder  Was  certainly  areniote'  and  sdurcely  possible  result 
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of  the  action  of  the  defendant,  and  could  not  have  been  within  his 
intenty  so  that  it  conld  be  said  that  he.  performed  the  act  by  the 
Hands  of  his  servant,  which  is  the  foundation  of  the  ordinary  liabil- 
ity of  masters  for  the  acts  of  their  servants.  The  request  excluded 
the  idea  that  the  homicide  was  authorized  by  the  defendant  or  com- 
mitted in  the  furtherance  of  his  plans  and  purposes,  or  that  it  was 
within  the  range  of  possibilities  contemplated,  or  which  could  have 
been  foreseen  by  him. 

•  The  cause  was  submitted  to  the  jury  upon  the  theory  that  the 
defendant  was  responsible  for  all  the  acts  of  his  servants,  whether 
committed  in  furtherance  of  his  plans  and  purposes,  and  in  pur- 
suance of  his  orders,  or  of  another's,  and  for  purposes  of  their  own. 
This  was  in  violation  of  the  principles^  regulating  the  liability  of  a 
master  for  the  acts  of  his  servant'  Bacon's  Abr. "  Master  and  Serv- 
ant, E."  As  joint  tort  feasor,  the  individuals  concerned  were  only 
liable  for  the  acts  of  each  other,  committ.ed  in  furtherance  of  the 
common  design,  or  which  they  instigated,  or  in  which  ihey  took 
part  as  aiders  and  abettors.  Other  questions  are  involved;  but,  as 
a  new  trial  must  be  granted  for  the  reason  stated,  ihey  will  not  be 
passed  upon.  The  judgment  must  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event 

Obotsb,  PloxHAX  and  Bapallo,  J J^  oononned. 

Ohijboh,  Cfh.  J^  and  Foiaxb,  J^  were  for  aif&rmanoe. 

JudfftMtU 
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T  IMSUSANOB. 
See  Ihsubangb,  1. 

ACTION. 
AuoMOJiJME;  Nationai*  Basks;  PEOMMammt  Nora»& 

AGENT. 
;  Ounmmuoa ;  Dml  Cbmdkbm  Aeaxr;  PBomiMmv  V 

AQBEEMENT. 

SeeCONTBACT. 

A8SB8SMENT. 
-    See  OoawATUTiOKAi^  Law,  8, 5»  6^ 

AMIQNHIENT  FOB  BENEFIT  OF  GBEDIT0B8 

See  BAinaraiTOT,  8. 

ATTACHMENT. 


B.  louMd  aonegr  to  P.  at  a  nsorioae  rate  of  intereet,  and  after  the  uaiifx 
noiMBiamiliMl,  Tl .  with  Snieiit  to  defraud  his  ereditoie,  eonvejed  land,  wilh^ 
out  eonilderatioiip  to  G.,  who.  In  torn,  at  H.'b  request,  conveyed  it  to  J.,  the 
•on  of  H.,  also  without  consideration.  Sabseqaentljr  P.  sued  H.  for  the 
excess  of  interest,  obtained  a  Jndgment,  and  levied  upon  the  land.    There- 

.  mpon  J.  convejred  it  to  M.,  a  hanajide  purchaser,  for  a  valuable  consideratioB. 
Hddt  that  the  purchase-money  in  J.'s  hands  was  attachable  under  P.'s  Judf^ 
■MBt.    Btath  V.  Page,  588. 

See  Bakkbuftot,  8. 

AUCTION  SALK 

» 

A  house  fitted  only  with  cold  water  was  advertised  for  sale  at  auction  as  fitted 
with  "hot  and  cold  water,"  and  subject  to  examination  at  any  time  before 
sale.  The  mistake  was  announced  by  the  auctioneer  at  the  opening  of  the 
sale.  The  property  was  sold  to  K.,  who  had  read  the  adverdsement,  but 
had  not  examined  the  house  nor  heard  the  announcement  as  to  the  mistake 
He  signed  the  agreement  to  comply  with  the  terms  of  sale,  one  of  which 
was,  that  the  purchaser  should  pay  the  auctioneer  $200  to  bind  the  bargain 
VOL.  Ill—  94. 
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tt&d  forfeit  that  amount  if  he  failed  to  cotnplj  with  the  terms.  At  the  head 
of  this  agreement  was  the  advertisement  with  the  words  "hot  and  *'  erasea. 
On  examining  the  house  and  finding  no  hot  water  fixtures,  K.  refused  to 
complete  the  sale  or  pay  the  |200.,  In  Im  Action  hj  the  auctioneer  for  that 
Bum,  hdd,  that  the  sale  waif  chicling,  and  that  the  action  was  properly 
brought  in  the  name  of  the  auctioneer.    Thompson  ▼.  Kett$f,  8S8w 

BAQQAQE. 
8e#diyM^Jr'ClB&atitV^ia^  14. 

9      »'  .    .,     ••  !    ,k..f' 

BANKS. 
See  National  Baihu. 

BANKRUPTCT. 

I  ]jqLV'«9<v#4toi;^]i).«^bt  i9cik^8tatfli;<(ift«jrt>  lt7.;fm  <««oiciuaf^lA^  hmiif9W0if^'-U^ 
obtain  control  of  certain  property  of  the  bankrupt  alleged  to  have  been 
fraudulently  conveyed  by  hiiia,  JiMt  thdt  the  State  courts  had  concurrent 
jorlsdiction  with  the  federal  conrts  to  make,  a  decree  of  title  and  poeseeaion 
of  the  property  sued  for.    Boone  v.  Sail,  288. 
B.  The  mere  omission  of  the  nan|^^f  •  a  credj^  and  his  debt  from  the  schedolc 
of  creditors  and  indebtedness  ^oeB  not,  in  the  i^bsence  of  design  or  fraud, 
afTect  the  validity  ^f  t  &itShaig^   In 'ikkkVtip^,'  as  to  such  creditor. 
Pa^j^v.  ^^(^^...  ,..^,^^  .  ^,  . 
8.  The  sureties  in  an  attachment  bond  are  released  by  the  discharge  in  bank- 
ruptcy of  the  principal  bef^e^ jfldgi^nenrt'  li  feUdered  against  him.  lb, 
4.  Payment  to  a  bankrupt,  made  after  publication  of  notice  of  warrant  in 
bankruptcy,  as  required  by  section  11  of  t^e  bankrupt  act,  although  made 
ivim  flgMnl.  faith  f^nin  ivithpoiikiM^e^i  of  the  .bEu|]6in]«UqR,<^..ao>piofcoc|^ai 
tii^Mb^the/baatoipli^s assignee.    St^vfiw^i  MechanMS^r^^BQ^ 
i^.inaacifvetuxer  ol  .bricks  gave  a  morjtgage  upon  brick8itiOBeciu«!«n.ei^i0t- 
<iiingt4ebt  Knd  future )idvfAce«.:.  Thetmortgaged  property  waa  subBequeoitly 
,,fiQld  and  d)elivei»d.witb  'the^ permiosioti  0f^theL;mpI;^1lgelM;.aQA.alll9w 
umortglftge  < waA  gireiif  on  iOftH^  bricks,  expre^se^^  ^e  >h%  OQn^ljieration  of .  Uif 
»^e»lea8e;of!fch9<^i^«a.Qt.tthe.pn<mm<)it£^      1^0i«k»Qufftc;turen.wiBa,^at|}ie 
time  of  giving  the  new  mortgage,  insolvent  in  ftk<^,  although he'xdid  notvfile 
his  petition  in  bankruptcy  until  a  month  later.    In  an  action  by  the 
assignees  in  bankruptcy  to  recover  for  the  property  conveyed  under  this  last 
mortgage,  the  Jury  found  anjintention  qi>.  the  part  of  the  mortgagor  to  give 
a  preference  to  the  mortgagees,  and  also  that  the  mortgagees  had  reason 
'^'iibleiMtii^  tly  believe  tlie' insolvency  and  sudi^  iiit^ti«i«n);of  tk«  mbltgagoi^ 
''  'BM,  that  the  new  m<mgage'  must  be'  regarded  ims  ft  kkf^  Security,  and  not 
' '•  Mere  eiibstltutit)]!  of  securities;,  and  that  it  wan  v<6id  aii  'aigainnt'tiie 
'  y»ignees  in  biiDfkruptcyy^^dto  the  United  States  bao(krttpt'act,  sectidnM. 

PorbHv.HoioeiMti,      '■■''■'■  '      '  ..:;;■>:       •  »  ♦••  i  :    . 

eiln  an^acrtion  dnaJtidgmehV'obtllined  in  New  Haitt|Mih!r4i;iitftiBr^tlie d^f^d 
"attt  had  been'  ad{tidged  a  biinkrupt,  on  ft  debtpi^ovabie  in^Mmkriqvley,  a 
,  oertificate  of  his  subsequent  discharge  in  bankruptcy  i8*nb  bar  to  the  a  i^cm 
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.1 '  In.U^BBackidMtts,  there  being  no  evidenee  of  s  difltokUt  laWjaiidpnwt(tt«f  in 
^   J^^wrHampwhire.  ^  Sra4/brd  ▼.'jEM6«j488.   '  -.  .V  il  ''   •■  *•*-'       « -^   *    '  *^ 

7.  Payment  of  det>o8ite/b7  a  bank,  to  a  bankrupt  at.tef  time  after  the  filing 
of  the  petition,  although  made  in  good  faith  and  without  actual  notice  of 
the  proceedings  in  bankruptcy,-  wiU  not-  discharge  the  bank  from  liability 

: '  lo.lbe  aasigneee  ^r  the-  amoiuit  ea  ^paid ;  irafr^it  snist 'toe  proved  that' ibfi 
>  deposits  wefeihe  property  of  the  bankrupt  at  the  time  of  .filing  the  petition. 
y  Majftv.;The  MEmafachirertt  .NoUqtuU  Bank,  578. 

JB' ic  creditor ;otP.xaonunenc0d  an  action  against  him  in  18(10./  P>  then  made 
:,  an  alignment  for  the  benefit  of  liis  creditors,  and  subsequently  the  action 
was  prosecuted  to  judgment.  MM,  that  the  United  States  bankrupt  law 
v.aI  l^Z  had  no' effect  upon  the  lissignment,  and  that  it  was  valid  under  tll# 
:  I  law  of  Pemu^lvanin  as  against  the  Judgment-creditor  ^trho  levied  on  ihm 
, ..  assigned  property  under  his  judgment.  .  Bick  v.  Fatrhtfti  880.  >  \ 

_  ^  :  BETTBRMENTfi. 

-     '     8e»  Mtnf tCIPAli  OORPOSATION,  1. 
BILL  OF  EXCHANGE. 

~      ''■  '  '     "      501^1  FIDiB  PTaRCfliSBR.  ^ 

•  .■-/     .  • .  ..  ^  . .    .     .       .    .    •         ■  i.      -•    ,        .   ,    .•  . 

The  pnrc|uuier  of  jpropertjrj|v^th  knowledge  in  fapt  of, a  prjipr  vmr^fpox^e^.tifoii- 
.  veyfWJce,iB|iot  9>bafiajide.p^j[^h^99^^^  is 

equivalent  to  registration.    In  the  tnatter  of  the  InsohefU  eikiie  qf^ffotiii^ 

Leiman,  182. 

BREACH  OP  C0VJB;N-^T. 
See  DsBD ;  RBSTRAiirr  of  Tbaob. 

.:'.    '  v.  > 

BKJB^CH  OF  PRQMUIB. 
See  Sbduction. 

c, '.BRIDGE,  ^i-i 

1.  A  traveler  was  injured  in  crossing  an  unsound  bridge  on  a  highway  and 
recovered  damages  from  the  town,  the  present  plaintiffs ;  and,  in  an  action 
to  recover  the  amount  of  the  ju^gmeni  fr^  the  defendant,  it  appeared  that 
the  bridge  was  built  by  defendant's  grantor  over  an  artificial  channel  dug 
by  him  across  the  highway  for  the  purpose  6f  conducting  water  to  his 
mills ;  that  defendant  was'in  possession  of  such  channel  and  ittlilsb/^eedB 
requiring  him  to  keep  the  channel  in  repair^  and  that  repairs  bad  bden 
^  made  on  the  bridge  by  defendant's  authority.  ffM,  that  defendant  was 
■'  liable.    Inhabitants  of  Wobum  v.  ffenshauD,  88d.  '' 

8.  The  charter  of  the  Pennsylvania  and  Ohio  Canal  Co.  required  it "  to  build 
and  keep  in  good  repair  suitable  and  convenient  bridges  over  the  canaL' 
One  of  the  bridges,  being  defective,  gave  away  while  G.  was  driving  ovei 
it>  and  he  received  injuries  for  which  he  brought  suit.    Held,  that  the  com 
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^9mf  wM  liaUe,  erva  withoai  evldenoe  of  Aotwd  or  wUif«l  MgUgmoo  ob 
Hi  p«it»  ftDd  thftt  tho  Jujy  In  egttmating  daauigw,  pioperljooiiflldaiod  <}/■ 
poin  of  mind  and  body.    PMMylMMite  and  Okio  Oamal  Co.  ▼.  Qrahmm^  M0. 

BBOKBB. 

L  When  a  broker  putthaaw  itoek,  throogli  a  oonnapondent,  in  puaaaiiM  of 
orden  fxoin  a  castomer,  and  in  the  naoal  mode  of  dealiiig,  bat  the  eeitlA- 
catee  are  not  called  for  nor  the  stock  paid  for,  the  broker,  after  waiting  a 
waaonable  time,  nugr  sell,  or  canae  to  be  eold,  the  atock  ao  pnrcbeead,  oa 
notice  to  the  coatomer,  and  recover  for  the  loas,  M  mnj,  from  the  cnatomer. 
Bamtuioek  ▼.  Tormeif,  195. 

8.  The  defendant  employed  a  broker  to  sell  certain  real  estate  Uat  a  fixed  com- 
pensation, adyising  him  of  his  title ;  the  broker  f oond  a  customer,  and 
brought  him  to  the  defendant,  but  no  sale  was  eflbcted  on  aooonnt  eC 
the  defective  condition  of  defendant's  title.  The  property  was  afterward 
sold  by  the  defendant,  at  aactkm,  to  a  third  person,  and  brought  a  higher 
price  than  the  said  customer  had  once  olfersd.  Aid,  that  the  broker  was 
entitled  to  no  compensation  on  the  contract  for  services.  Tifombi  v.  AUm- 
mnd0r,94B. 

t.  The  defendant  sent  a  proposal  to  a  broker  in  these  words :  "  If  yoa  S8iid,er 
canse  to  be  sent  to  me,  l^  advertisement  or  otherwise,  any  par^  with  whom 
I  may  see  fit  and  proper  to  efibct  a  sale  or  exchange  of  my  real  estate, 
above  described,  I  will  pay  yon  the  som  of  9900/'  The  broker  f  oond  a  per- 
son who  proposed  to  purchase  the  property,  but  the  sale  was  not  eflbeted. 
Aid  that  the  broker  was  not  entitled  to  compensation.    Waik§t  t.  lir- 

CARBBBR. 
See  OOMMON  G 


CIVIL  WAR. 
See  Inbttkajtcb,  Ifi,  IS. 
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CIAL  INTEBOOI7Bfl& 
8eeOoiiT&AOT8,9. 

COMMISSION. 


OOMMON  CABBIBB. 

L  The  P.  F.  ft  C.  rsilway  company  received  from  the  p]aintUr,at  nttslwugh, 
goods  to  be  transported  to  Hudson,  Wis.,  guarantying  en  its  belialf,and  la 
behalf  nf  the  other  companies  and  carriers  constituting  the  entire  route,  that 
the  through  freight  should  not  exceed  a  certain  sum,  but  expressly  restrict- 
ing its  liability  as  carriers  to  its  own  route.  The  conneeUng  companies, 
acting  mdependently  of  each  other,  and  having  no  knowledge  of  the  guar> 
anty,  charged  their  regular  rates,  each  paying  to  the  previous  carrier 
according  to  the  established  custom,  all  back  charges.    The  goods  were 
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tmwported  to  Hadion  and  deUTeied  to  the  def  ondani,  m  waxehonaociaa* 
bj  whom  the  back  ohaxgea  for  traiuportation  wexe  paid^-  the  Bum  exceed- 
ing that  specified  in  the  goaiantj.  The  plaintiff  tendered  to  defendant  the 
amonnt  dae  according  to  the  guaranty  and  demanded  the  poaMMlon  of  the 
goods,  which  was  refused.  In  an  aeUon  to  recover  possession,  hdd,  HuA 
the  guaranty  was  not  a  ^  through  contract  f  ihaX  each  succeeding  carrier 
after  the  first  liad  a  right  to  charge  its  usual  rates  and  to  pay  the  usual 
back  charges,  and  that  the  defendant  had  a  lien  upon  the  goods  for  the  full 
amount  of  the  back  charges  paid  by  him.    Schneider  t.  JS^wwm,  56. 

8.  It  seems  that  the  remedy  of  the  shipper  in  such  case  is  against  the  oon- 
tracting  company  upon  the  guaranty,  lb.  * 

8.  In  an  action  against  a  common  carrier  for  injuries  sustained  by  a  passenger, 
an  instruction  allowing  the  Jury,  in  estimattng  damages,  to  consider  the 
"  character"  of  the  plaiutifi;  or  his  "  pain  of  mind,"  aside  and  distinct  from 
^is  bodily  suffering,  is  error.    Johneony,  WeUi,F(»rffodbOo.,fiiR. 

4.  The  death  of  a  passenger  was  caused  by  the  negligence  of  the  senrants  of 
a  railroad  company  while  he  was  riding  on  the  railroad  upon  a  free  pass 
indorsed  with  the  agreement  that,  in  consideration  of  its  receipt  by  the  pas- 
senger, he  assumed  all  risk  of  accident  and  injury  to  himself  and  property, 
whether  arising  from  the  negligence  of  the  agents  of  the  company  or  other- 
wise, and  that  the  company  should  not  be  liable  under  any  circumstances, 
and,  in  an  action  by  the  representatives  of  the  deceased,  hM,  that  the  con 
tract  was  valid  and  that  no  recovery  could  be  had  against  the  company. 
Rinneif  v.  Oeniral  JR.  B.,  265. 

5.  A  declaration  in  an  action  on  contract  alleged  that  the  defendants,  as  con 
mon  carriers,  received  the  plaintiffs'  goods  for  transportation,  and  that  the 
goods  were  injured  whUe  in  defendants'  custody,  through  the  fault  of  the 
defendants.  The  answer,  after  admitting  the  receipt  of  the  goods  for  trans* 
portation  by  the  defendants  as  common  carriers,  denied  that  the  goods  were 
injured  while  in  their  custody,  or  while  they  were  responsible,  or  by  their 
fkult,  and  alleged  that  the  defendants  had  taken  reasonable  care  of  the 
goods  while  in  their  custody,  and  that  they  were  not  responsible  for  the 
injury,  if  any,  because,  by  special  contract,  the  risk  of  injury  had  been 
assumed  by  tiie  plaintlfiik  Held,  that  upon  the  pleadings  actual  negligence 
of  the  defendants  might  be  given  in  evidence ;  and  that  the  special  con- 
tract, if  alleged,  would  not  exempt  the  defendants  from  liability  foriiJurieB 
caused  by  their  own  negligence.  Sehool  Dietrict  v.  Boekm^  Hartford  and 
Brie  B.  B.,  503. 

6i.  An  oil  company  shipped  a  quantity  of  oil  by  the  Empire  Transportation  Go., 
under  a  condition,  set  forth  in  the  receipt,  that  the  oil  company  should 
assume  all  risk,  and  the  transportation  company  should  be  released  from 
all  responsibility  for  loss  or  damage.  The  car  containing  the  refined  oil 
was  coupled  in  a  train  to  one  containing  crude  oil,  which  took  fire  from 
sparlLs  from  the  engine,  and,  on  account  of  a  defect  in  vhe  coupling,  could 
act  be  separated  from  the  car  of  refined  oil,  and  both  were  consumed. 
Held,  that  the  transportation  company  was  liable,  notwithstanding  the  ooii> 
dition  in  the  receipt.    Empire  Transportation  Co,  v.  Wameutta  OH  Co.,  515 

7.  In  Pennsylvania  steam  tow-boats  or  tugs  are  not  common  carriers  as  regards 
the  vessels  they  have  in  tow  and  their  cargoes.    Brown  v.  Clegg, 
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8k'WlMtt  ft  nSl-wmj  ear  Jto  perfect  in  tippeen&oer  bat  imperfect  from  inme 

Jletent  defect,  iirhiih  the.atmoiifr  «kill  and  care  eonld  neither  peroeiyenor 

provide  againet,  the  raiitray  odmpany  is  not  reeponeible  for  injuries  to  a 

•  pattenger  arising  from  the  breaking  of  an  axle  of  the  car  wliile  running  at 

y  a  proper  speed  upon  «  well'Constracted  road.    Meier  v,  Penmyhania  R,  JL 

Co.,  681. 

(  The  plaintiff  shipped  goods  over  the  defendants'  railroad.  Bj  a  clause  in 
the  biJ*  of  lading,  the  defendants  were  released  from  liability  *'  from  damage 
or  loss  to  any  article  from  or  by  fire  or  explosion  of  any  kind."  The  goods 
were  dt^sl  Toyed  while  on  one  of  defendants'  trains,  by  fire,  which  caught 
from  a  spfrk  from  the  engine  of  the  train.  Held,  that  the  defendants  were 
not,  by  the  stipulation  in  the  bill  of  lading,  released  from  liability  for  loss 
arising  from  its  own  negligence.    8teinway  ▼.  Erie  Bailtoay,  678. 

U).  It  was  the  duty  of  the  defendant  to  provide  safe  and  proper  machinery 

for  working  its  road,  and  it  was  negligent  if  the  engine  hauling  the  goods 

1  was,  in  its  construction  and  appliances,  lacking  in  any  thing  which  sound 

'  rules  required  it  should  have.  lb, 

11.  If  there  was  known  and  in  practical  use  an  apparatus,  which,  if  applied  to 
an  engine,  would  prevent  the  emission  of  sparks,  the  defendant  was  negli- 
gent if  it  did  not  avail  itself  of  such  appliance.  But  it  was  not  bound  to 
use  every  possible  prevention  which  scientific  skill  might  have  suggested, 
nor  to  adopt  an  untried  machine.  lb. 

I8w  There  must  not  only  exist  scientific  skill  to  make,  but  there  must  have 
been  in  practical  use,  and  known,  locomotives  consuming  their  own  sparks, 
before  a  railway  company  can  be  charged  with  negligence  in  not  employing 
.them,  lb, 

\A  The  plaintiff,  a  passenger  in  a  railway  car,  delivered  to  the  messenger  of  a 
i'aggage  express  two  checks  for  two  packages  of  baggage  which  the  mes- 
senger agreed  to  transpo'rt  from  the  railway  terminus  to  another  point,  and 
deli  T  er  to  plaintiff.  At  the  time  of  taking  the  checks,  the  messenger  entered 
their  numbers  on  a  printed  form,  purporting  to  be  a  receipt  containing 
certain  stipulations  limiting  the  company's  liability  and  handed  it  to  the 
plaintiff.  The  car  was  dark,  so  that  it  would  have  been  impossible  to  read 
the  stipulations,  and  plaintiff  did  not  read  them.  The  stipulations  were  in 
small  print,  but  a  direction  to  read  this  receipt  was  in  conspicuous  print. 
SM,  that  the  plaintiff  was  not  presumed  to  know  the  contents  of  the  re- 
ceipt, or  to  assent  to  them.     Bloaeam  v.  Dodd,  701. 

14.  Checks  for  baggage  are  not  of  the  character  of  bills  of  lading,  and,  like 
instruments,  and  persons  receiving  them,  are  not  presumed  to  know  that  thay 
contain  the  tenna  upon  which  the  property  is  carried.  lb. 

See  Salb  akd  Dblivicbt,  1,2. 


CONDITIONAL  SALE. 

B.  sold  and  delivered  a  house  car  to  P.,  under  a  bill  of  aale  piovldiBg  that 
**  said  H.  reserves  the  right  from  said  car  until  fully  paid,  but  said  P.  shnQ 
have  the  use  of  said  car  from  date ;  should  said  P.  fail  to  comply  with  this 
agreouient,  said  11.  shall  have  the  right  to  take  said  car  from  sud  P.  as  his 
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I  praper^/'.  MUdt'ihaiit  w«ii  ft  eonditional  eatSe,  and'thst  the  ear  mlgbil'be 
.  taken    ondBr  ezefooliqa   hT  F/^  judgment   creditors.    Book  ▼.  Idndet' 
num.  612, 

-  r 

,  CX)NSIDEBATION. 

See   Ck>imUCT,  8  ;  CONVETANCB ;  PBOMlgfiOBT  NOTB,  4. 

CONSTITUTIONAL  LAW. 

I.  Taxation  in  aid  of  railroads  owned  and  operated  hj  private  individuals'  o^ 
corporations  is  nnconstitutional,  and  an  act  of  the  legislature  authorizing 
county  orders  to  be  issued  in  aid  of  a  railroad,  and  taxes  to  be  levied  for  the 

'.  pajment  thereof,  on  condition  that  the  consent  of  the  majority^  of  the  people 
should  be  manifested  hy  ballot,  and  the  railroad  should  be  brought  to  a  spe- 
cified state  of  completion,  is  void.  Whiting  v.  The  Sheboygan  dk  Fond  du 
Lae  E.  B.  Co.,  80. 

8.  The  act  of  congress  of  March  2, 1867,  in  so  far  as  it  gives  a  non-resident 
plaintiff  the  right  to  remove  a  cause  from  the  State  to  the  federal  courts,  !■ 
unconstitutional.  (Dixon,  C.  J.,  dissenting.)  WhUon  v.  Th^  Chicago  d 
IfoHhweiUm  B,  B.  Co.,  101. 

8.  The  charter  of  a  city  conferred  upon  the  city  council  power  to  cause  the 
improvement  of  streets  at  the  cost  of  the  owners  of  lots  fronting  such  im 
provements,  and  provided  that  when  any  street  had  been  once  so  improved 
it  should  be  thereafter  kept  in  repair  at  the  expense  of  the  city.  Afterward 
a  n,ew  charter  was  granted  to  the  city,  which  gave  the  council  power  to 
improve  all  streets  by  original  construction  or  re-construction  at  the  ex- 
clusive cost  of  adjacent  owners.  Acting  under  this  last  charter  the  coundl 
caused  a  street,  which  had  been  improved  under  the  first  charter  at  the  cost 
of  the  adjacent  lot  owners,  to  be  re-paved,  and  assessed  the  cost  on  adjacent 
owners.  Held,  that  the  provision  in  the  first  charter,  "  that  after  the  first 
improvement,  repairs  were  to  be  made  at  the  expense  of  the  city,"  was  not 
a  contract,  and  that  therefore  the  second  charter  and  the  proceeding?  under 
it  were  constitutional  and  valid.    Bradley  v.  McAtee,  809. 

4.  The  act  of  congress  of  1804,  chapter  178,  section  04,  which  authorizes  per- 
sons who  before  its  enactment  had  made  contracts  without  other  provision 
therein  for  the  payment  of  duties  subsequently  imposed  on  articles  to  be 
delivered  under  them,  to  recover  from  the  purchaser  a  sum  equivalent  to 
the  duties  so  imposed  if  the  same  had  not  been  previously  paid  by  him,  is 
constitutional ;  and  such  sum  may  t>e  sued  for  and  recovered  In  either  a 
federal  or  State  court.    Ammidovm.  v.  Freekmd,  850. 

B.  By  the  statute  of  June,  1868,  chapter  849,  of  Massachusetts,  entitled  "An  act 
concerning  the  taxing  of  bank  shares,"  it  was  provided  that  the  shares  in 
national  banks  owned  by  non-residents  of  the  commonwealth  shall  be 
assessed  to  the  owners  thereof  in  the  cities  or  towns  where  the  banks  are 
located ;  that  the  rate  of  taxation  shall  be  the  same  as  on  other  moneyed 
capital ;  that  the  value  of  such  sLares  shall  t>e  omitted  from  the  valuation 
upon  which  the  rate  is  to  be  based,  and  that  the  act  shall  "  apply  to  taxes 
assessed  and  collected  for  the  present  year  in  the  same  manner  and  to  the 
same  effect  as  if  it  had  been  in  force  on  the  first  day  of  May."    Held,  that 
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tlM  Ml  wife  Bol  naooiwtitational,  either  m  being  Ib  Tioltitleii  of  the  eel  of 
congreM  of  1864»  ohapter  100»  eeetion  47,  end  1869»  du^tei  7»  or  m  krrflqg 
a  tax  in  a  disproportional  manner,  or  as  being  retrospeetiTe  in  Ite  operation. 
ProM&nee  Iiutiiutian  ▼.  Bo$Um,  407. 

f.  An  act  of  the  assembly  aatborlsing  a  street  already  laid  ont  and  In  good 
eonditlon,  to  be  taken  and  improyed  for  a  pnblio  driye  or  carriage-way,  and 
proTiding  tliat  the  expense  of  the  improvements  be  assessed  npon  the 
property  located  on  the  street  is  onconstitntlonal,  as  imposing  local  tssess 
ments  for  improvements,  which  are  for  the  general  pnblic  benefit.  (Biad 
and  Williams,  dinenUenU^    HammeU  ▼.  PhUaddphia,  615. 

7.  By  a  series  of  enactments  the  legislature  of  Pennsylvania  prohibited  the 
floating  of  saw-logs  in  the  Sosqnehanna  river,  between  the  town  of  Nor- 
thnmberland  and  the  Maryland  State  Une,  ^  without  the  same  being  rafted 
and  joined  together  or  indosed  in  boats,  and  under  the  control,  supenislon 
and  pilotage  of  men  especially  placed  in  charge  of  the  same,  and  actually 
thereon,"  under  penalty  of  forfeiture.  Md&,  tliat  these  enactments  were  a 
valid  exercise  of  the  police  power  and  the  right  of  eminent  domain,  and 
not  repugnant  to  the  federal  power  '*  to  regulate  commeroe  with  foreign 
nations  and  among  the  several  States,"  nor  a  violation  of  a  contract  eraated 
by  legislation  between  Maryland  and  Pennsylvania,  to  the  eifeet  tliat  the 
Susquehanna  should  be  a  public  highway  to  the  Maryland  line.  Ortdg  v 
jmM,88d. 

See  MABimoB  Lobn,  2,  8,  4,  6,  tt. 

CONTRACTS. 

1.  The  plaintiir  obtained  a  contract  for  building  a  school-house  for  the  district 
of  which  he  was  a  director,  and  took  part  in  the  proceedings  of  the  board 
which  let  the  contract.  HM,  that  the  contract  was  void,  on  the  ground 
that  it  was  against  public  policy  to  allow  the  plaintiff,  while  holding  a  fidu- 
ciary relation  to  the  district,  to  place  himself  in  an  antagonistic  position 
and  obtain  the  contract  for  himself  from  the  board  of  which  he  was  a 
member.    PitkeU  v.  8chodl  District,  106. 

9.  A  contract  was  made,  the  consideration  of  which  arose  from  the  following 
transaction :  H.,  of  Kentucky,  drew  and  delivered  to  C,  of  the  same  State, 
an  order  addressed  to  E.,  of  Texas,  requesting  him  to  pay  money  in  his 
hands  to  T.,  also  of  Texaa  The  order  was  transmitted  through  tiie  lines, 
and  executed.  Held,  th^t  this  transaction  was  not  a  violation  of  the  proc- 
lamation of  the  president  of  the  United  States,  of  August  16,  1861,  pro- 
liibiting  all  commercial  intercourse  between  the  loyal  and  rebellious  States* 
Kentucky  being  loyal  and  Texas  disloyal,  and  tliat  the  contract  supported 
by  this  transaction  was  valid,    ffofffford  v.  Ckmkwrigkt,  207. 

Z  T.  and  others  gave  their  promissory  note  to  W.  on  consideration  that  W. 
would  use  his  personal  influence  with  a  commanding  general  to  secure  the 
pardon  or  commutation  of  the  sentence  of  T.,who  had  been  arrested  by  the 
military  authorities  of  the  United  States,  in  1866,  on  the  charge  of  being  a 
guerilla,  tried  at  Louisville,  convicted  and  sentenced  to  death.  In  an 
action  on  the  note,  A«2d,  that  the  consideration  was  valid,  on  the  grnind  thai 
the  mUitary  courts  had  no  Jurisdiction  of  the  person  convicted.  Tkomip 
«mv.  W?iart(m,dOQ. 
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4.  The  plftintSff  brought  an  action  against  the  defendant,  an  executor,  for 
monej  had  and  received  to  plaintiff's  use  hy  defendant's  testator,  under  aa 
agreement  made  between  plaintiff,  the  testator,  and  another,  to  operate  in 
stock  for  the  purpose  of  making  a  "  comer,**  the  money  to  be  expended  hj 
the  testator.  HM,th9k%  the  agreement  was  illegal  and  fraudulent,  and 
that  the  plaintiff  could  not  recover  for  any  sums  actually  expended  bj  the 
testator  in  the  execution  of  the  purposes  of  the  agreement,  although  a 
recovery  might  be  had  for  sums  received  but  not  thus  actually  expended. 
Satnp$(m  v.  Shaw,  827. 

6.  By  a  statute  of  the  State,  the  board  of  auditors  of  the  town  of  0.  were 
authorised  to  receive  sealed  proposals  for  the  collection  of  town  taxes,  and 
to  award  such  collection  to  the  person  offering  the  most  favorable  terms. 
The  plaintiff  and  defendant  both  made  proposals.  At  the  time  of  doing  so 
they  made  an  agreement,  that  if  either  obtained  the  award,  he  would  share 
the  profits  equally  with  the  other.  The  defendant  obtained  the  award  and 
made  certain  profits.  ffM,  that  the  agreement  was  contrary  to  public  pol- 
icy, and  the  plaintiff  was  not  entitled  to  recover  the  stipulated  share  of 
the  profits.    Aiehe&on  v.  MaUon,  678. 

C  The  plaintiff,  defendant,  and  two  other  parties,  one  of  whom  was  an  engi* 
neer  in  the  employment  of  the  State,  upon  the  canals,  entered  into  an  agre^ 
ment  in  the  nature  of  a  copartnership,  to  put  in  a  bid  for  certain  canal  work. 
This  agreement  was  forbidden  by  statute.  The  bid  was  put  in,  but  befovs 
it  was*  awarded,  one  H.,  who  was  a  higher  bidder  for  the  same  work, 
purchased  the  bid  for  $400,  giving  his  note  therefor.  It  was  afterward 
arranged  that  the  plaintiff  should  collect  the  note,  and  that  each  of  the  par> 
ties  interested  should  receive  $100  of  the  proceeds.  Defendant  was  not  paid. 
HM,  that  the  original  agreement  of  partnership  being  illegal  the  defendant 
could  not  enforce  any  of  its  unexecuted  provisions,  one  of  which  was  to 
divide  the  $400.  That  the  express  agreement  made  for  the  collection  of 
the  note  and  the  division  of  the  money  will  not  be  enforced,  it  being  only 
a  promise  to  carry  out  the  unexecuted  provisions  of  the  contract  of  partner- 
sliip.     WoodiBorih  V.  BefMMU,  700. 

flee  CloMMONCABBaEB,  1,6, 6,0;  CkxRanmnoRAL  Law,4;  Oobfobatiohi»1; 
Gold  CoHTRiLCTs;  Ihfaivts;  Lobd's  Day;  Rxbbllios;  BBRBAnr  ov 

T&ADS. 

CONTBIBUTORT  NEGLIGENGB. 
See  NaeiJGKVCB,2,5,7;  Bailboab  Ck>MPABT. 

CONVERSION. 

Oerlain  coapoos  of  United  States  bcmds,  belonging  to  S.,had  been  stolen  fvooi 
him,  and  delivered  by  one  who  received  them  from  the  thief  to  H.,  and  by 
him,  acting  as  agent  and  in  good  faith  without  gross  negligence,  sold  and 
turned  into  money,  which  he  paid  to  the  person  from  whom  Lo  reoelvod 
them.  Hdd,  that  H.  was  not  liable  to  S.  for  their  conTerslon.  Bpotmmr  v. 
Halim«9, 491. 

See  HmBAHD  axd  Whb,  Sl 
Vol.  in.— 96 
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OONVETAlfCE. 

1.  The  defendftnt  made  aoonreyance  of  limd  to  the  plaintiff,  not  aetiiailj 
including  a  certain  lot  of  seventeen  acres,  which  defendant  had  represented 
and  plaintiff  had  been  led  to  believe  to  be  covered  by  the  deed.  By  a  pro- 
vise  in  the  deed,  plaintiff  assomed  the  baiden  of  maintaining  a  line  fence, 
being  induced  to  consent  to  the  proviso  by  false  representations  of  the 
defendant  in  regard  to  the  amount  of  fence  which  his  neighbors  would  lie 
obliged  to  maintain.  Part  of  the  purchase-money  for  the  land  was  paid  In 
government  bonds,  the  defendant  agreeing  to  take  them  at  par  and  pay  the 
interest  and  premium,  and  there  was  a  considerable  sum  due  to  the  plaintifl 
thereon.  By  a  bill  in  equity  the  plaintiff  prayed  that  the  defendant  be 
compelled  to  convey  the  additional  seventeen  acres,  to  release  plaintiff  from 
the  proviso  and  to  pay  the  amount  due  on  the  bonds.  Held,  that  the  con- 
veyance prayed  for  could  not  be  decreed ;  that  the  remedy  relating  to  the 
proviso  and  to  the  bonds  was  adequate  at  law ;  and  that,  as  the  plaintiff 
did  not  offer  to  rescind  the  whole  contract,  there  was  no  remedy  in  equity. 

'    Glassy.  Hulbert; AIS. 

2.  The  plaintiff,  owning  a  piece  of  wild  land,  told  the  defendants  that  the 
premises  should  be  theirs  as  long  as  they  lived,  and  put  them  in  possession 
of  the  same.  The  defendants  occupied  the  premises  for  a  number  of  years, 
and  made  extensive  improvements  upon  them.  Held,  that  the  expenditures 
made  upon  permanent  improvements  constituted,  in  equity,  a  consideration 
for  the  promise  of  the  plaintiff,  and  that  the  performance  of  the  promise, 
although  by  parol,  could  be  enforced  in  equity,  and  that  an  action  of  eject- 
ment would  not  lie  against  defendants  in  possession.  Preeman  v.  Preeman, 
667. 

CORPORATION. 

1.  A  banking  corporation  was  instituted  under  a  statute  which  provided  that 
no  director  or  other  officer  of  the  bank  should  borrow  any  money  from  the 
bank,  under  penalty  of  fine  and  imprisonment.  The  president  of  the  bank, 
who  was  also  a  director,  borrowed  a  large  sum  of  money  from  the  bank^ 
and  afterward  made  an  assignment  of  his  property  for  the  benefit  of  his 
creditors,  and,  on  an  appeal  from  an  order  allowing  the  claim  of  the  bank 

•    under  the  loan,  ?ield,  that  the  contract  arising  from  the  loan  was  enforcible, 
though  prohibited  by  statute,  and  that  the  lien  of  the  bank  on  property  in 
the  hands  of  the  assignee  was  good  to  the  extent  of  the  loan.    Letter  v 
Howard  Bank,  211. 

9.  Some  of  the  stockholders  of  a  manufacturing  company  transferred  four 
hundred  shares  to  C,  to  be  held  by  him  "  for  the  benefit  of  the  corporation,' 
and,  at  an  election  of  officers,  C.  voted  on  these  four  hundred  shares,  where- 
upon the  election  was  claimed  by  the  persons  having  the  highest  number 
of  votes.  Held,  that  a  mandamus  would  issue  to  compel  the  surrender,  pf 
the  offices  to  the  persons  having  the  highest  number  of  votes,  after  exclud- 
ing the  four  hundred.    Afnerican  Railwa/y  Frog  Go,  v.  Haven^  877. 

See  Evidkncb;  Penalty;  Transfer  of  CArsES;  Prohissobt  Noras,  I  ft 

COSTS. 

See  1K80LTBNT  JfiSTAXB. 
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DAMAGES. 
See  Coxxov  Cabbteb,  8 ;  Sbduction»  1 ;  Vkhdob  ahd  Vuid^ 

DAMNUM  ABSQUE  INJURIA. 
See  MuKiciFAL  Coafobations,  0. 

DEDICATION. 
See  Highway,  1. 

DEED. 

1  A  gnntee  under  a  oonrejance  with  a  restriction  that  none  bat  a  dwelllng- 
hoase  shall  be  erected  on  the  premises,  and  that  the  "  building,  when 
erected,  is  not  to  be  occupied  for  the  purpose  of  carrying  on  any  offensive 
trade  or  calling  whatever,"  cannot  use  a  part  of  a  dwelling,  so  erected,  aa  a 
grocery  store.    Dorr  v.  HarrcLhan,  398. 

%,  A  deed  of  land,  reciting  a  pecuniary  consideration,  and  to  take  effect  after 

the  decease  of  the  grantor,  upon  condition  of  certain  services  to  be  rendered 

hiz9,  may  be  maintained  as  a  covenant  to  stand  seized  to  the  grantee's  use, 

.  notwithstanding  the  absence  of  the  relation  of  blood  or  marriage  between 

the  grantor  and  grantee.    Trafton  v.  Haioes,  494. 

See  CONYETANCE. 

DEL  CREDERE  AGENT. 

A  del  credere  agent  collected  a  bill  of  goods  due  his  principals  from  a  cus- 
tomer, and  placed  the  amount  to  his  own  account  with  his  bankers,  and 
purchased  of  them  a  gold  draft,  which  he  caused  to  be  made  payable  to  his 
own  order  without  reference  to  his  character  as'  agent,  and,  after  indorsing 
it  to  his  principals  or  their  order,  transmitted  it  to  them  in  payment  not 
only  of  the  price  of  the  goods  sold  to  the  customer,  but  also  of  a  balance 
due  from  himself. '  The  draft  was  dishonored  and  re'turned  to  the  agent 
who  treated  the  loss  as  his  own  and  promised  to  send  another  draft,  and  in 
the  mean  time  unsuccessfully  solicited  payment  of  the  draft  from  the 
drawers  to  himself  and  then  caused  himself  to  be  liiade  a  preferred  credi 
tor  of  the  drawers,  who  had  failed.  In  an  action  by  the  principals  against 
the  agent,  to  recover  the  amount  of  the  draft,  Iield : 

1.  That  the  contract  resulting  from  the  del  credere  character  of  the  agent 
was  not  entirely  discharged  in  the  payment  of  the  money  by  the  customer 
to  the  agent. 

2.  That  the  agent  was  further  liable,  after  the  receipt  of  the  money  either 
by  virtue  of  the  del  credere  commission,  or  by  his  indorsement  of  the 
draft,  although  he  had  used  ordinary  diligence  in  transmitting  the  money. 

8.  That  the  promise  of  the  agent  to  assume  the  debt  after  the  dishonor  of 
the  draft  was  not  valid  unless  he  had  full  linowledge  of  the  neglect  of 
his  principals  in  making  demand,  and  in  giving  notice  of  the  dishonor  of 
the  draft. 

The  relation  of  a  del  credere  agent  to  his  principal  is  that  of  debtor  and 
creditor,  and  he  is  bound  absolutely  to  see  that  his  principal  is  paid. 
Leviie  Brothers  v.  Brehme,  190. 
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DBLIYBRT. 
\  UmBAJMAMoDmLPrmn. 

DEVISB& 

« 

DIVORCE. 

WlMpi  11m  wife  Is  pooMBMd  of  an  oiganic  defect  lenderlag  eoitlon  impetieel 
end  coneeptkm  ImpoiBible,  which  defect  existed  at  the  time  of  the  marriage 
and  ifl  conceded  to  be  permanent,  the  marriage  contract  ia  Toid  db  inUiOp  on 
the  gioond  of  impotencj,  and  a  deed  of  separation  Yolontarilj  entered  into 
bj  the  husband  and  wife  will  not  bar  a  subseqnent  application  bj  the  hias> 
band  for  a  divoiee  a  wwiUo  on  the  gioond  of  snch  impoU^n^.  J.  Q.  ▼. 
K  G.,  188. 

DRAFT. 

A  bank  dlsooonted  a  draft  on  the  faith  of  a  letter  of  eiedit  from  the  drawee 
and  the  draft  was  imsToidabl j  lost  in  the  ceinse  of  tisusiiiissWm  to  the 
special  Indorsee  of  the  bank.  HM,  that  the  bank  could  reoofer  of  the 
drawee  In  eqnitj,  on  ofibring  indemnity  against  the  dnfL 
JUisMi  Bm*  ▼.  HiMUiM,  878. 

See  Paticbnt,  H. 

DRAINAGE. 

•se  MmnoiPAL  Ck>BFOBA.Ti<ni,  4. 

DROP  LETTER. 
See  PaoMiasoBT  Nora*  0. 

DOWER. 

HUSBAHD  AND  WiFB,  8 ;  LTOU! 


BASEMENTS  AND  SERVITUDB. 

HnnCIPAL  Ck>RFOBAT10V»  1* 


ENTRY  OF  F0RECL08nB& 
See  Inbubancb,  10. 

EQUITY. 
ise  Coxystahce;  Hobvombl 

EQUITY  OF  REDEMFTIOH. 
See  MoRTQAeB. 

EVIDENCE. 

L  Ib  an  aeHoB  bj  the  broker  against  his  costemer,  to  leeorer*  te  cms  ef 
In  puehase  of  stock,  the  letters  of  a  correspondent  in  a  nel|^be(iBg  ettj  aie 
Incompetent  m»  eridence  to  prove  the  purchase  and  subseqaent  sale  of  tht 
«teck  in  obedience  to  orders  from  the  broker.    Sotentioek  t.  TWiuy.  ISS. 
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H.  In  Ml  action  under  an  act  of  the  leg^alatve,  whioh  aot  bad  bean  algned  bj 
the  goYemor,  certified  under  the  great  seal,  and  pubUahed  as  reqidfed  bj 
the  State  conatitntion,  evldenoe  was  oflbred  to  show  that  the  act  had  been 
changed  by  a  mistake  of  the  engrossing  derk.  MM,  Inadiplssible.  l%e 
Mofor  ofAnnapciii  t.  Harwood,  101 

8.  A  certified  copy  from  the  registry,  of  a  deed  purporting  to  have  been  ese- 
cuted  under  the  authority  of  a  corporation  by  its  president^  is  admissible  in 
evidence  without  proof  that  the  president  had  authority  to  execute  it. 
Ohambmiain  ▼.  Bradley,  881. 

4.  A  sworn  copy  of  a  letter-press  copy  of  a  lost  letter  is  competent  as  evidence 
of  the  contents  of  the  letter,  without  producing  the  letter-press  copy. 
Gaodrieh  ▼.  Weiton,  409. 

6.  Parol  evidence  is  admissible  for  the  purpose  of  applying  the  terms  of  a 
written  contract  to  the  subject-matter.    Bweai  v.  Skumwa^,  471. 

Bee  HioHWAT,  1 ;  Pbiyiubokd  Ck>MinnnoATiovB ;  PnomaiionT  Non»  L 

EXBCUTION. 
See  CoHDinoHiLL  Saub, 

FALSE  IMPRISONMENT. 

An  officer  attached  an  attorney's  desk  and  library  of  not  more  than  $900  in 
Talue,  situated  in  the  office  of  a  broker,  kept  possession  of  the  office  for 
more  than  five  hours  of  daylight,  and  then,  after  demanding  and  being 
refused  a  key,  obtained  one  from  a  locksmith  for  the  purpose  of  continuing 
his  possession.  The  broker  caused  another  lock  to  be  put  on  the  door,  and 
after  giving  the  officer  notice  to  remove  the  goods  immediately,  and  Wm 
refusing  to  do  so,  locked  him  in  for  the  night.  In  an  action  for  assault  and 
fiJse  imprisonment,  held,  that  the  officer  delayed  removing  the  goods  for  an 
unreasonable  length  of  time ;  that  he  abused  his  authority  and  became  a 
trespasser,  and  that  he  could  therefore  not  recover.     WiUiame  ▼.  PcweUt  8ML 

FEDERAL  COURTS. 
See  Tbahsvkb  of  Cauubs. 

FORFEITURE. 

A  forfeiture  without  notice  to  the  owner  of  the  property,  and  without  aa 
opportunity  of  being  heard  on  the  question  of  the  owner's  culpability,  la 
contrary  to  the  provision  in  the  bill  of  rights,  that  no  one  shall  be  deprived 
of  his  property  unless  by  the  judgment  of  his  peers,  or  the  laws  of  the  land. 
Ormiff  ▼.  JDfos,  080. 

FREE  PASS. 
See  Ck>MMOK  Cabbisb»  A 

GIFT. 

1.  The  declaration  of  an  intention  to  give,  followed  by  detlvery  of  this  snbjae^ 
matter  of  the  intended  gift  to  a  bailee,  for  the  benefit  of  the  donee,  cooatL 
ttttes  a  perfected  gift.    Gardner  v.  Merriit,  115. 
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8l  a  grandmotheir  of  Aevera)  grandchildren  having  stated  that "  she  was  going 
to  pat  money  in  the  bank  for  her  grandchildren/'  deposited  varioos  sums  of 
money  in  the  sayings  bank  to  the  credit  of  the  grandchildren,  and,  in 
accordance  with  the  by-laws  of  the  bank  relative  to  deposits  by  parents  and 
guardians,  caused  them  to  be  made  subject  to  her  own  order  or  that  of  her 
daughter.  On  the  death  of  the  grandmother,  her  own  daughter  became 
executrix  of  the  estate,  and  withdrew  said  sums  of  money  from  the  savings 
bank  and  administered  them  as  part  of  the  estate.  In  a  suit  to  obtain  an 
accounting  of  the  moneys  so  withdrawn  and  administered,  hM,  that  the 
deposits  were  perfected  gifts,  only  liable  to  be  withdrawn  for  the  exclusive 
benefit  of  the  donees,  the  grandchildren.  Id, 

GOLD  CONTRACTS. 

1.  The  holders  of  certain  gold  warrants  accepted  payment  thereof  in  treasury 
notes  under  protest,  and  surrendered  the  warrants.  Held,  that  the  payees 
could  not  afterward  recover  the  difference  between  the  value  of  the  notes 
and  gold  coin.    Oilman  v.  County  of  DougUu,  237. 

HABEAS  CORPUS. 

See  JuRiaDicnoN. 

> 
HIGHWAY. 

1  The  plaintiff  constructed  a  road  through  his  own  land,  which  he  permitted 
tJ  3  public  to  use  freely  for  two  or  three  years,  and  subsequently  closed  it 
by  fences.  In  an  action  against  the  pathmaster  for  removing  the  fences,  it 
was  held  that,  where  the  intention  of  the  owner  to  dedicate  the  road  to  the 
public  is  evident,  no  formal  or  official  acceptance  is  requisite  to  constitute  a 
highway  by  dedication.  Evidence  of  the  declarations  of  the  owner  explan- 
atory of  his  intentions,  both  before  and  after  the  opening  of  the  way«  is  ad- 
missible.   Bticlianan  v.  Curtis,  23. 

d.  Objects  within  the  limits  of  a  highway,  naturally  calculated  to  frighten  horses 
of  ordinary  gentleness,  may  constitute  such  deficiencies  in  the  way  as  to 
render  the  town  liable,  even  though  so  far  removed  from  the  traveled  path 
as  to  avoid  all  danger  of  collision.  An  instruction  to  the  jury  to  the  con- 
trary of  this  rule  is  erroneous.    Foshay  v.  Glen  Haten,  73. 

B.  In  an  action  against  a  city  for  injuries  sustained  by  the  plaintiff  by  slipping^ 
upon  ice  which  had  formed  on  the  sidewalk  in  consequence  of  water  drip- 
ping from  a  defective  conductor,  or  the  eaves  of  a  building,  the  jury  were 
instructed  that  the  icy  condition  of  the  sidewalk,  if  produced  from  the  opera- 
tion of  general  causes,  as  by  reason  of  atmospheric  changes,  would  not  con- 
stitute a  defect  for  which  the  city  would  be  liable ;  but  that  the  same  condi- 
tion of  the  sidewalk,  if  produced  from  some  local  cause,  as  by  a  defective 
sewer,  or  by  water  dripping  from  the  edge  of  a  roof,  might  constitute  a 
defect  for  which  the  city  would  be  liable;  that  the  question  of  defect 
depended  upon  whether  the  condition  of  the  sidewalk  was  produced  by  gen- 
eral causes  affecting  a  whole  neighborhood  alike,  or  by  some  special  local 
cause  affecting  a  particular  portion  of  the  sidewalk.  Held,  that  the  distino 
tion  thus  made  was  error,  and  that  the  question  of  defect  must  be  deter 
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mined  by  the  condition  of  the  sidewalk  itself,  in  respeet  to  that  particulai 
which  is  alleged  to  have  caosed  the  injury.    BilUngs  ▼.  WoreetUr,  460. 

SeeBBiDOBs;  Neoliobnce,  1, 2. 
HOTEL  KEEPER. 

» 

See  Inn  Ksbfsb. 
HUSBAND  AND  WIFE. 

• 

1.  A  wife  is  not  a  **  relation  "  within  the  meaning  of  a  statute  which  proTidea 
that,  "  where  a  devise  of  real  or  personal  estate  is  made  to  a  child  or  other 
relation  of  the  testator,  and  the  devisee  dies  before  the  testator,  leaving 
issue  who  survive  the  testator,  such  issue  shall  take  the  estate  so  devised 
in  the  same  manner  as  the  devisee  would  have  done  had  he  survived  the 
testator."    Egty  v.  Clark,  820. 

2.  Where  goods  are  stolen  from  a  shop  and  sold,  by  the  thief,  to  a  wife,  in  the 
absence  of  her  husband,  and  the  wife  converted  them  to  her  personal  use  as 
articles  of  dress,  held,  that  she,  as  well  as  the  husband,  was  liable  for  the 
goods.    HecJde  v.  Lurtey,  360. 

8.  The  wife's  inchoate  right  of  dower,  in  lands,  which  were  mortgaged  at  the 
time  her  husband  became  the  owner  thereof,  ceases  at  the  sale  of  the  lands, 

f 

during  the  life-time  of  the  husband,  under  a  power  in  the  mortgage,  and 
she  is  not  entitled  to  a  share  in  the  surplus.  NewhaU  ▼.  Lynn  Five  Cents 
Bwoing  Bank,  887. 

INCOME. 
See  Trttsts. 

INDORSER, 
See  PROUI860RT  NOTB,  0,  7, 0. 

INFANT. 

The  defendant,  while  an  infant,  purchased  certain  mortgaged  real  estate,  and 
in  the  deed  to  her  covenanted  to  pay  the  mortgage.  She  thereafter  sold 
the  real  estate  at  an  advanced  price.  Some  years  after  she  became  of  age,  the 
mortgage  was  foreclosed  by  action,  in  which  she  was  made  a  party  and  ap- 
peared. A  j udgment  thereon,  for  deficiency,  was  entered  against  her  grantor. 
Held,  that  the  covenant  was  voidable  on  the  part  of  the  defendant,  and  that  a 
retention  of  the  fruits  of  her  sale  after  she  became  of  age  was  not  an  act  in 
affirmance  of  the  contract,  nor  was  the  appearance  in  the  forclosure  suit 
an  act  tending  to  ratify  her  obligation.     Wal«h  v.  Patoera,  654. 

See  Railroad  Compant,  2. 

INJUNCTION. 
See  Deed. 

INN  KEEPER. 

By  an  act  of  the  legislature  of  1855,  it  was  provided  that  **  whenever  the  |  to 
prietor  or  proprietors  of  any  hotel  shall  provide  a  safe  in  the  office  of  such 
hotel  or  other  convenient  place  for  the  safe  keeping  of  any  money,  jewel* 
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or  omamento  belonging  to  the  gaeits  of  sack  hotel,  end  shell  notif  7  the 
gneste  thereof,  by  posting  a  notice  (stating  the  fact  that  each  safe  is  provided, 
in  which  such  money,  jewel  or  ornaments  may  be  dei>osited)  in  the  room 
or  rooms  occupied  by  such  guest  in  a  conspicuous  manner^  and  if  sueh 
guest  shall  neglect  to  deposit  such  money,  jewels  or  ornaments  in  such  safe* 
tho  proprietor  or  proprietors  of  such  hotel  shall  not  be  liable  for  any  loss  of 
such  money,  jewels  or  ornaments,  sustained  by  such  guest,  by  theft  or  other- 
wise." In  action  to  recover  the  value  of  a  gold  watch,  with  the  chain,  seal 
and  hey  attached,  valued  at  $350,  and  $00  in  money  stolen  from  the  plain- 
tiff's room  at  defendant's  hotel,  during  the  night,  held,  that  if  the  notloe 
was  posted  according  to  law,  and  the  safe  provided,  the  plaintiff  could  re- 
cover for  the  property  stolen,  but  not  for  the  money.    SomtU^  ▼.  Ldamd,  738w 

IMPOTENCT. 
See  DrvoBCB. 

mSOLVENT'S  ESTATE. 

Where  a  trustee  of  an  insolvent's  estate  refuses  to  initiate  pioeeedings  to 
annul  a  fraudulent  conveyance  made  by  the  debtor,  and  the  cfeditors  aro 
thereby  compelled  to  institute  such  proceeding  in  their  own  behalf,  and  the 
conveyance  is  set  aside,  counsel  fees  are  a  proper  chaige  against  the  trosl 
fund.    In  the  maUer  qfthe  IneoherU  eeUUe  qf  Oon/rad  Leiman,  188. 

INSURANCE. 

AOCIDSNT. 

1.  Thr  plaintiff's  intestate  held  a  policy  by  which  defendant  agreed  to  pay  a 
certain  sum  in  event  of  intestate's  death,  etc,  *'  when  caused  by  any  acddent 
while  traveling  by  public  or  private  conveyances  provided  for  the  trans- 
portation of  passengers."  The  defendant  in  prosecuting  a  journey,  while 
passing  on  foot  by  the  usual  route  from  a  steamboat  landing  to  a  railway 
station  about  seventy  rods  distant,  slipped  and  fell,  from  which  she  received 
injuries  causing  death.  MM,  that  such  injury  and  death  were  within  the 
terms  of  the  policy.  An  injury  received  while  necessarily  walking  in  the 
actual  prosecution  of  a  journey  is  received  while  traveling  in  a  public  con- 
veyance within  the  meaning  of  the  policy,  when  such  walking  is  the  actual 
and  necessary  accompaniment  of  such  travel.  Jhrikrup  ▼.  BaHmaif  Pos- 
eenger  Auwrcmee  Co,,  724. 


2.  The  defendants  issued  a  policy  of  insurance  on  plaintiff's  faetoiy  upon  a 
written  application,  signed  by  him,  wherein  it  was  set  forth,  in  answer  to 
printed  interrogatories,  that  the  premises  were  worked  during  certain  hours, 
that  a  night-watehman  was  always  on  duty,  and  that  there  was  a  force  pump 
on  the  premises  for  putting  out  fires,  and  that  it  was  always  in  oonditioa 
foi  immediate  use.  The  defendant's  agent  who  efibcted  the  insurance  was 
informed  by  the  plaintiff  at  the  time,  that  the  factory  was  not  run  during 
the  winter  season,  and  tliat  there  was  then  no  watchman  kept,  nor  pomp 
ready  for  use.  The  agent  himself  filled  up  the  application,  and  wrote  down 
such  portions  of  plaintiff's  answers  as  he  considered  materiaL    The  policy 
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prcnrided  that  **  the  oompanjr  will  be  responsible  for  the  accuracy  of  anrreyB 
made  bjr  its  agents."  The  fMUnj  having  been  burned  daring  the  winter 
season,  the  company  denied  its  liability  on  the  ground  that  the  undertaking 
of  the  plaintiff  regarding  watchman  and  pump  had  not  been  complied  with. 
EM,  that  the  defendants  were  liable.  May  ▼.  The  Buckeye  Muttial  Ins. 
09.,  76. 

8.  The  Baltimore  Fire  Insurance  Co.  issued  a  policy  of  insurance  to  a  railway 
company,  insuring  "  two  Murphy  &  Allison  passenger  cars,  contained  in  car 
house  No.  1,  and  engine  J.  H.  Nicholson^  contained  in  engine-house  No.  2." 
One  of  the  cars  and  the  engine,  described  in  the  policy,  having  been  subse- 
quently damaged  by  fire  while  making  a  regular  trip  on  the  line  of  the 
imilway,  in  an  action  on  the  policy,  A^,  that  the  words  ^  contained  in  "  were 
designed  to  restrict  the  risk  to  the  property,  while  actually  inside  of  the  car 
and  engine4iouses,  specified  In  the  policy;  and  that  the  railway  company 
could  not  recover  for  the  loss.  The  Annapolie,  etc,,  B.  B>  Co.  v.  BaUimore 
Fire  Ineurcmce  Co.,  112. 

4.  The  Potomac  Fire  Insurance  Company  issued  its  policy  of  insurance  to  B., 
stipulating  therein  that  the  company  would  pay  all  loss  to  the  property 
Insured  resulting  from  fire,  and  not  exceeding  the  amount  specified,  during 
one  year  from  the  date  of  the  policy.  There  were  further  provisions  in  the 
policy,  expressly  providing  that  the  company  should  not  be  held  liable  under 
the  policy  until  the  premium  in  full  was  actually  paid,  and  that,  if  the 
premium  was  not  paid  within  fifteen  days  from  the  date  of  the  policy,  it 
should  be  null  and  void.  A  loss  by  fire  occurred  to  the  property  covered 
by  the  insurance  after  the  delivery  of  the  policy,  but  before  the  premium 
was  paid  and  before  the  expiration  of  the  *'  fifteen  days."  The  insured, 
while  the  fifteen  days  were  still  unexpired,  tendered  the  amount  of  the 
premium  and  claimed  indemnity  for  the  lose.  Held,  that  actual  payment  of 
the  premium,  not  only  within  the  "  fifteen  days  "  but  before  loes,  was  neces- 
sary to  render  the  company  liable  under  the  policy,  and  that  the  holder,  not 
having  fulfilled  the  conditions,  could  not  recover  for  the  loes.  Bradley  v. 
The  Potemac  Fire  Ine.  Co.,  121 

i.  A  policy  of  insurance  against  fire  was  issued  upon  the  conditions,  that  if 
the  interest  of  the  insured  in  the  property  was  a  leasehold  interest,  or  other 
interest  not  absolute,  the  company  should  be  so  informed  at  the  time  of  con- 
tracting the  insurance,  or  the  policy  would  be  void :  and  that  a  sale  or  con. 
veyance  of  the  property,  or  an  assignment  of  any  interest  in  the  policy 
without  the  consent  of  the  company,  would  render  the  policy  void.  The 
Insured,  at  the  time  the  insurance  was  negotiated,  was  the  owner  of  an 
equity  of  redemption  only,  with  possession  of  the  property  insured ;  but 
no  mention  of  that  fact  was  made.  Subsequently,  the  insured  entered  into 
a  contract  for  the  sale  of  the  property  under  which  he  received  a  part  of 
the  purchase-money,  but  continued  in  possession  and  held  insurance  policies 
for  the  benefit  of  the  vendee.  A  total  loss,  by  fire,  of  the  property  after- 
ward occurred ;  and,  in  an  action  on  the  policy  by  the  assignee  of  the  in- 
sured, Md.* 

1.  Tliat  the  interest  of  the  insured  as  mortgagor  was  absolute,  witnui 
the  meaning  of  the  policy,  and  no  explanation  of  that  interest  was 
required  before  insurance. 

Vol.111.  — 96 
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2.  That  an  ezecutorj  contract  for  the  sale  of  the  preminefl  did  not  tUk 
late  the  prohihition  in  the  policj  against  sale  or  aaaignment. 

8.  That  the  insurance  company,  on  payment  of  the  loss,  could  not  be 
subrogated  to  the  rights  of  the  insured,  pro  tanto,  under  the  con- 
tract of  sale.     The  Washington  Fire  Ins,  Co.  v.  Kelly,  149. 

6.  A  member  of  a  mutual  insurance  company  held  a  policy  on  buildings  and 
property  containing  a  provision  that  the  buildings  insured  and  the  land  on> 
which  they  stood  became  pledged,  by  the  insurance,  to  the  company,  and 
that  the  company  should  have  a  lien  thereon  for  the  premium.  The  insured 
died  in  debt  for  the  premium,  having  devised  the  property  insured,  with  the 

,  land,  to  his  widow,  who  conveyed  it  to  Mathers,  the  latter  not  having  notice 
of  the  lien  of  the  insurance  company.  Held,  that  the  lien  of  the  policj 
could  not  be  enforced  after  the  property  had  passed  into  the  hands  of  a 
bona  fide  purchaser.    Kentucky  Farmer^  MiUual  Ins,  Co,  v.  Mat/ier,  286. . 

7.  When  the  property  is  distant  and  its  status  'unknown  to  either  party  an 
insurance  against  fire  will  bind  the  insurer  for  a  loss  occurring  before  the 
date  of  the  contract,  if  such  appears,  either  from  the  policy  or  from  attend 
Ing  circumstances,  to  have  been  the  intention  of  the  parties.     The  Security 
Fire  Ins,  Co,  v.  Kentucky  Marine  Ins,  Co.,  801. 

8.  An  oral  contract  to  issue  a  policy  of  insurance  is  binding  and  may  be  speci- 
fically enforced  or  the  court  may  award  damages  the  same  as  in  an  action  on 
an  executed  policy.  lb, 

9.  A  provision  In  a  company's  charter  requiring  that "  all  policies  and  contraete 
of  insurance  *  *  *  shall  be  subscribed  by  the  president,"  relates  only 
to  executed  insurances,  and  does  not  abridge  the  common-law  right  to  make 
an  oral  executory  contract  for  insurance.  lb, 

10.  A  policy  of  fire  insurance  on  personal  property  contained  a  proviso  that 
"  if  the  title  of  the  property  is  transferred  or  changed  "  "  this  policy  shall 
be  void ;  and  the  entry  of  a  foreclosure  of  a  mortgage  "  "  shall  be  deemed 
an  alienation  of  the  property,  and  this  company  shall  not  be  holden  for  loss 
or  damage  thereafter."  The  insured  property  was  mortgaged  at  the  time 
the  insurance  was  effected,  and  notice  of  foreclosure  had  been  duly  served, 
certified  and  recorded  when  the  fire  occurred.  Held,  that  the  policy  was 
avoided.    Mclntire  v.  Narmch  Ins,  Co,,  4o8. 

11.  One  of  the  defendants  procured  insurance  with  the  plaintiffs  upon  certain 
buildings  owned  by  him.  By  the  terms  of  the  policies  the  loss  was  payable 
to  the  owner  of  a  mortgage  on  the  insured  premises.  The  owner  of  the 
mortgage  was  protected  against  forfeiture  of  insurance  by  reason  of  the 
acts  of  the  owner  of  the  property,  and  the  insurers  were,  in  case  of  pay- 
ment of  insurance  to  mortgagee,  to  be  subrogated  to  his  rights.  The 
policies  also  provided  that,  in  case  of  any  change  of  title  in  the  property 
insured,  they  should  be  sold.  Subsequently  to  effecting  insurance,  the 
defendant  sold  and  conveyed  the  premises  insured,  soon  after  which  they 
were  destroyed  by  fire.  Held,  that  the  owners  of  the  premises  could  not 
have  recovered  upon  the  policies,  and  that  they  were  not  entitled  to  have 
the  payment  of  the  amount  insured  by  the  insurers  to  the  owner  of  the 
mortgage  applied  in  satisfaction  of  the  mortgage.  Springfield  Fire  Ins,  Get 
?  Allen,!!!, 
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12.  In  JnljT,  1857,  W.,  a  reeident  of  Virginia,  procured  from  the  defendants 
an  insurance  upon  the  life  of  S.,  his  debtor.  The  defendants  were  an 
insurance  company  organized  under  the  laws  of  New  York,  and  the  insur- 
ance was  effected  through  their  agent  in  Richmond.  The  policy  provided 
that  the  risk  should  determine  if  the  premium  was  not  paid  when  due ; 
also,  that  no  payments  of  premiums  should  be  binding  on  the  company 
unless  the  same  was  acknowledged  by  a  printed  receipt,  signed  by  an  officer 
of  the  company.  The  premiums  were  paid  to  the  agent,  and  receipts  given^ 
signed  by  an  officer  until  July,  1861,  when  the  premium  was  paid,  but  only 
the  receipt  of  the  agent  given.  In  July,  1862,  the  premium  was  tendered 
when  due,  to  the  agent,  who  refused  to  receive  it,  on  the  ground  that  the 
company  had  directed  him  that  the  premiums  must  be  paid  in  New  York 
S.  dying  shortly  after,  this  action  was  brought  on  the  policy.  HM,  that 
the  breaking  out  of  the  war  did  not  annul  the  contract  between  the  parties^ 
nor  revoke  the  authority  of  the  agent ;  that  the  company,  had  no  power  to 
require  payment  of  premiums  to  be  made  in  New  York ;  that  by  neglecting 
to  supply  their  agent  with  printed  receipts,  signed  by  an  officer,  the  com- 
pany had  waived  the  provision  in  the  policy  making  such  receipts  evidence 
of  payment ;  and  that,  therefore,  the  company  were  liable  for  the  amount 
of  the  insurance,  less  the  last  premium,  which  had  not  been  paid.  T/ie 
Manhattan  Life  Ins.  Co,  v.  Wanoickt  218. 

8.  The  New  York  Life  Ins.  Co.  issued  its  policy  to  C,  a  resident  of  Virginia, 
on  the  life  of  her  husband,  in  1858,  containing  a  provision  that,  if  the  yearly 
premiums  were  not  paid  on  or  before  the  several  dates  of  payment  therein 
mentioned,  the  policy  should  cease  and  the  company  should  not  be  liable  for 
any  part  of  the  sum  insured.  The  husband  died  in  1864,  being  after  th& 
beginning  of  the  civil  war,  leaving  the  premiums  for  1862, 1863  and  1864 
unpaid,  the  agent  of  the  company  in  Virginia  having  refused  payment  for 
these  years.  Hdd,  that  the  civil  war  did  not  dissolve  the  contract  of  insur- 
ance; that  the  non-payment  of  the  three  last  premiums,  in  view  of  the 
state  of  war  between  the  north  and  south,  did  not  avoid  the  policy,  and  that 
C.  could  recover  the  sum  insured,  less  the  aggregate  amount  of  the  three 
unpaid  premiums.    New  York  Life  Lis.  Co,  v.  Clopton,  290. 

14  A  life  insurance  policy  was  issued  to  plaintiff's  decedent  in  April,  1866, 
expressed  to  be  made  in  consideration  of  a  premium,  already  paid,  and  of  a 
like  sum  to  be  annually  paid  during  the  continuance  of  the  policy,  and  pro. 
viding  that  the  policy  should  "  not  take  effect  until  the  premium  was  paid,*' 
and  that  the  policy  should  be  forfeited  "  in  case  any  premium  due  upon  the 
policy  should  not  be  paid  at  the  date  when  payable."  The  first  premium 
was  paid  partly  in  cash  and  partly  in  promissory  notes,  but  the  notes  were 
not  paid,  and  the  insured  died  March,  1867.  Ileld,  that  the  policy  had  taken 
effect,  and  that  the  non-payment  of  the  notes  did  not  bar  plaintiff's  recovery 
because  the  "forfeiture"  clause  referred  to  premiums  after  the  first 
McAUister  v.  Hew  England  Mat.  Ins.  Co.,  404. 

\6.  Where- a  proviso  In  a  life  Insurance  policy  is,  that  it  shall  be  void  if  tht 
assored  "  shall  die  by  suicide,"  and  the  assured  took  a  rope  and  hung  him- 
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•elf,  there  oaa  be  no  ncovery  on  the  policy,  although  the  act  of  wlf  deetnie 
tlon  waa  committed  ondar  the  influence  of  inaaaitj,  in  the  abeence  of 
eyldence  proving  delirium  or  madneaa,  or  that  the  aot  waa  involuntary. 
Coop&r  ▼.  MaamekumUi  lAft  /m.  Co.,  451. 


10.  A  marine  inanranoe  company  issued  its  policy  on  plaintUPa  Teasel,  con- 
taining a  clause  aa  follows:  ''Prohibited  from  the  river  and  gulf  of  St.  Law- 
fence,  Northumberland  straits,  or  Cape  Breton,  and  Black  sea,  between 
October  1  and  May  1."  The  vessel  was  in  one  of  the  prohibited  ports  in 
Bfareh,  soon  after  the  insurance  waa  effected,  and  was  lost  at  sea  many 
months  afterward.  SM^  that  the  implied  warranty  of  the  clause  contidned 
in  the  poli<7  had  been  broken,  and  plaintiff  could  not  recover.  OdJMM  t 
jr«i»  A^iond  JAit  Jml  G^.,  401. 

INTEB8TATE  COMTTT. 
See  Pbkaltt. 

INTEB8TATB  TBAFFia 
See  Rbbblliov. 

JURISDICTION. 

1.  The  State  eourta  have  authority  to  inquire,  upon  a  writ  of  hobrnM  ^aiym^ 
into  the  cause  of  detention  of  any  prisoner  held  within  the  State  by  a  mili- 
tary officer  of  the  United  States,  and  to  order  hia  discharge.  Ih  fv 
21ir6f0,  86. 

8.  A  minor,  under  the  age  of  eighteen,  enlisted,  declaring  himself  over  eighteen 
years  of  age,  but  not  swearing  to  the  statement,  and  subsequently  escaped, 
and  waa  arrested  as  a  deserter.  On  petition  of  the  fkther  of  the  recruit,  a 
writ  of  Kab^OM  earput  was  issued  from  a  State  court,  and  the  prisoner  dia* 
chaiged.  EM,  that  the  State  court  had  jurisdiction.  (Dixon,  C.  J.,  dissent- 
ing.) lb. 

See  BiAXKBUFTCT*  1 ;  CoHflnTUTZOKAL  Law»  4;  Haiutikb  Lnni. 

LACHES. 
See  Patmsnt,  8. 

LIBEL. 

the  plaintiff  sued  the  editor  and  the  publisher  of  a  newspaper,  for  an  alleg«d 
libelous  article  appearing  in  their  columns.  The  artide  contained  a  atato> 
ment,  with  comments,  of  judicial  proceedings  instigated  by  J.  to  obtain  a 
divorce  from  his  wife  on  the  ground  of  her  adultery  with  plaintiff;  and  at 
the  trial  the  judge  diarged  the  jury  that, "  taking  the  whole  article  together 
the  petition  for  divorce,  and  the  conmients  upon  It,  there  can  be  no  douM 
that  it  is  libelous  and  grossly  so."    SM^wmtL    PiUoek  r.  (/MtO,  5H. 

LIEN, 
flee  ItmaBJJXom,  6, 7;  MABimfa  Lonr. 
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LDflTATIOV.     - 
flee  Wills,  t 

LORD'S  DAT. 

A  and  B.  Biftde  •  trmde  on  the  Lord's  day,  wImmIix  A.  told  B.  a  Miof  Jewalij 
and  B.  gave  in  axehanga  a  eoai.    A  few  days  after  B.  reliinied  Ilia  Jewelij 
and  demanded  the  eoat,and,  on  refusal,  broaglit  action  to  leeorer  its  Talne 
EM,  that  the  transaction  being  on  the  Lord's  day  was  iUegal  and  that  ihi 
plaintiff  oonld  not  recoTer.    Ifyen  t.  Meinrath,  888. 

LUNATIC 

The  committee  of  a  lunatic  widow  cannot  make  an  eledkni  for  her  beCwasa 
the  piorision  made  for  her,  in  the  will  of  her  hnsband,  and  her  dower  at 
common  law,  without  the  sanction  of  the  court    Eimnedg  y.  JokH$a»,  600l 

MARITIME  LIEN. 

1.  A  dalm  lor  labor  upon  the  hull  of  a  Teasel,  while  yet  ii)  process  of  constmO' 
tton  before  launching,  is  not  a  maritime  contract,  and  the  tJnited  States 
admiralty  courts  have  no  jurisdiction  for  its  enforcement.     Sktppard  ▼. 

%,  A  State  statute*  a  portion  of  whose  provisions  give  a  lien  upon  yeasels  and 
furnish  a  means  of  enforcing  it  in  cases  of  contracts  not  maritime,  and  as  to 
which  there  is  no  admiralty  jurisdiction,  will  be  upheld  eren  though  such 
statute  is  unconstitutional  and  void  in  relation  to  particular  cases  covered 
by  Its  terms.  lb. 

8.  The  plaintiff  performed  blacksmith  work  on  a  Teasel  being  built  at  a  ship  yard 
in  this  State.  BM,  that  the  New  York  statute,  entitled  "  An  act  to  provide 
for  the  collection  of  demands  against  ships  and  Teesels,"  passed  April  14, 
1862,  was  not  in  conflict  with  the  United  States  constitution  or  the  judiciary 
act  so  far  as  it  applied  to  a  lien  claimed  by  plaintiff.  lb, 

4.  The  plaintifib  attached  a  sea-going  Teasel,  under  the  New  York  law  (chap. 
483,  Laws  of  1862),  upon  a  dalm  for  wharfage.  MM,  that  a  demand  for 
wharfage  being  a  maritime  demand,  cognizable  In  the  courts  of  admiralty 
a  State  statute  attempting  to  confer  a  remedy  for  such  a  demand  by  pro- 
ceedings in  rem  is  void.    Brookman  v.  MamnUU,  781 . 

5.  Any  State  law  which  attempts  to  provide  for  the  enforcement  of  a  maritime 
dalm  or  contract  by  any  but  a  common-law  remedy  infringes  upon  the 
ezduBive  jurisdiction  of  the  federal  courts,  and  is  a  dear  violation  of  the 
federal  compact,  lb. 

f.  But  in  so  far  as  the  State  laws  create  lien  and  provide  remedies  for  dalms 
not  maritime,  over  which  the  courts  of  admiralty  have  no  jurisdiction,  th^ 
are  valid  and  operative.  lb. 

MARRIAaS 
*  SeeDnroBGB 
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MASTER  AND  SERVANT. 

1,  An  employee  of  a  ndlwaj  oompanj  cannot  recover  for  an  injury  sustained 
by  reason  of  an  alleged  defective  brake,  unless  it  is  shown  that  the  company 
was  negligent,  either  in  providing  the  machinery  which  caused  the  injury, 
or  in  selecting  the  mechanics  whose  duty  it  is  to  keep  it  in  good  order. 
Wonder  v.  TTis  BaUimore  and  Ohio  RctUroad  Co.,  143. 

8.  A  railway  company  is  not  bound  to  change  its  machinery  in  order  to  apply 
every  new  invention  or  supposed  improvement  in  appliances;  and  an 
employee  who  consents  to  operate  the  machinery  already  provided  by  the 
company,  knowing  its  defects,  does  so  at  liis  own  risk.  lb, 

8.  The  plaintiff  was  a  boy  fourteen  years  old,  employed  in  defendants'  factory 
to  tend  machinery,  and  on  the  second  day  of  his  employment,  while  standing 
in  his  proper  place,  tending  a  drawing-machine,  his  left  hand  was  caught  in 
the  cogs  of  a  machine,  standing  in  dangerous  proximity,  and  badly  injured. 
Held,  that  instructions  to  the  j  ury  embodying  the  following  principles  were 
correct :  That,  if  plaintiff  was  of  sufficient  age  and  intelligence  to  understand 
the  nature  of  the  risk  to  which  he  was  exposed,  and  had  reasonable  notice  of 
the  dangerous  nature  of  the  service  which  he  was  performing,  the  defendants 
were  not  liable ;  but  that,  if  the  defendants  knew  or  had  reason  to  know  the 
peril  to  which  plaintiff  was  exposed,  and  failed  to  give  sufficient  or  reasonable 
notice- of  it,  and  if  plaintiff,  without  negligence,  from  inexperience,  or  reli- 
ance upon  the  directions  given  him,  failed  to  perceive  or  appreciate  the 
danger,  and  was  injured  in  consequence, the  defendants  were  liable.  Coombi 
V.  New  Bedford  Cordage  Co.,  506. 

4.  A.  was  the  owner  of  certain  premises,  which  he  leased  to  B.  Subsequently 
A.  and  his  servant,  C,  attempted  to  enter  upon  the  premises  by  force,  and, 
in  the  conflict  which  ensued,  O.  shot  B.,  who  soon  afterward  died  of  the 
wound.  In  a  civil  action  by  the  representatives  of  B.  to  recover,  under  the 
statute,  damages  for  the  wrongful  killing  of  their  intestate,  the  judge 
xefused  to  charge  that,  "  If  the  jury  believe  that  C.  fired  the  shot  which 
caused  B.'s  death,  with  the  premeditated  design  to  effect  his  death,  A.  is  not 
liable  for  his  act."    Held;  error.    Fraser  v.  Freernan,  740. 

MEASURE  OF  DAMAGES. 
See  Ck>MicoN  Cabrisb,  3 ;  Railroad  Ck>MFAKT,  2 ;  Sbdugtion  ;  Vsetdob 

AND  VeNDEB. 

MILITARY  POWER. 
See  Jurisdiction. 

MILL-OWNER, 
See  Riparian  Rights. 

MISTAKE. 

The  defendant,  located  at  New  York,  sent  to  plaintiff,  located  at  Troy,  fm 
collection,  a  note  payable  at  a  bank  about  thirty  miles  from  Troy.  The  note 
was  not  paid,  and  notice  of  non-payment,  etc.,  was  sent  bv  mail  to  plaintiff 
and  defendant.    Defendant  received  the  notice,  and  collected  the  amount  of 
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,  the  note  frdm  an  indoraer.  Plaintiff  did  not  receive  notice,  and,  awinmi^g 
the  note  to  have  been  paid,  forwarded  its  amount  to  defendant,  who  at  once 
paid  back  the  indoreer.  Subsequently,  upon  discoyering  that  the  note  had 
not  been  paid,  plaintiff  claimed  the  amount  paid  to  defendant.  Held,  that 
the  plaintiff  was  entitled  to  recover  the  money  paid  under  a  mistake  of 
fact;  that  the  payment  back  to  the  indorser  was  not  sufficient  to  excuse 
defendant,  it  having  had,  at  the  time  of  plaintiff's  making  claim,  means  to 
secure  itself  against  loss.  Union  National  Bank  v.  Sixth  Nationai  Bank^ 
718. 

See  Auction  Sale  ;  Patmbnt. 

MORTGAGE. 

» 

li.  sold  his  premises  to  S.,  but  remained  in  possession,  under  a  lease  from  S., 
to  expire  on  the  1st  of  April  following,  and  took  a  mortgage  on  the  premi- 
ses from  S.,  conditioned  for  the  payment  of  $4,000  purchase-money,  on  or 
before  the  Ist  of  April,  being  the  date  of  the  expiration  of  the  lease.  At 
the  expiration  of  the  lease  L.held  over  by  virtue  of  the  mortgage,  payment 
of  which  was  not  tendered  until  after  the  time  named,  and  then  refused. 
Held,  that  a  formal  entry  under  the  mortgage  was  not  essential ;  that  the 
unaccepted  tender,  after  the  time  named  for  payment,  did  not  terminate 
the  estate  of  L.  under  the  mortgage,  nor  extinguish  the  lien  thereof ;  and 
that  L.  could  not  be  ejected;    Sfiields  v.  Lozear^  2o6. 

See  Railroad  Company,  l, 

MORTGAGE  FORECLOSURE. 
See  Mqbtoaoe. 

MORTGAGOR  AND  MORTGAGEE 
See  Insurance,  5. 

MUNICIPAL  CORPORATION. 

1.  Wher«3  a  municipal  corporation  is  proceeding  to  drain  its  lands  by  the  con* 
struction  of  artificial  channels  in  the  direction  of  land  adjoining  the  corpor* 
ation,  to  the  permanent  injury  of  such  adjoining  land,  the  owner  thereoi 
may  restrain  the  construction  of  such  channels  by  injunction.  Pettiffrew  v. 
Bcansmlle,  50. 

8.  A  municipal  corporation  can  acquire  the  right  to  turn  a  stream  of  water 
upon  the  lAnds  of  another,  to  the  injury  thereof,  only  by  an  exercise  of  the 
power  of  eminent  domain.  lb, 

8.  In  an  action  against  a  city  to  recover  for  personal  injuries,  it  appeared  that 
the  plaintiff,  while  walking  across  a  public  common  upon  a  footpath  which 
had  been  prepared  and  cared  for  by  the  city,  and  used  by  the  public  foi 
more  than  twenty  years,  fell  into  a  deep  excavation  made  by  the  direction 
of  the  city  in  the  course  of  repairing  a  building  used  and  rented  by  the 
dty,  standing  within  tlie  common.  The  excavation  was  carelessly  left 
unguarded  by  the  servants  of  the  city  employed  in  the  work  of  repairing 
thi  building.    Held,  that  the  city  was  liable,  although  the  path  was  not  a 
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liigliwmj  bj  the  law  of  MasMushuBetto,  on  the  gnmnd  that  the  dtj,  ISkm  a 
private  owner,  wu  liable  for  Injaries  catued  by  the  n^ligenoe  of  Its 
senrants,  to  a  person  coming  on  grounds  under  its  control,  rightfully  and  by 
an  implied  iuTitation  and  license.    OUoer  t.  W&resgt&r,  485. 

4.  A  public  bridge  was  carried  away  by  an  extraordinary  freshet,  and  lodged 
in  the  stream  in  the  land  of  L.,  where  it  wu  allowed  to  remain  for  aome 
time,  obstructing  the  flow  of  water  and  greatly  damsging  L.'s  a4}aeMit  land 
and  trees.  SM,  that,  in  the  absence  of  evidence  of  any  insufficiency  in 
the  construction  or  fastenings  of  the  bridge,  L.  could  not  recover  of  the 
town.    Idveteifv,  Philadelphia,  61%. 

6.  In  an  action  by  contractors  for  services  performed  in  changing  the  route  of 
a  public  road  by  direction  of  the  supervisors,  it  appeared  that  the  Buper- 
visors  had  no  authority  to  dumge  the  route,  but  that  the  contraeton  had  no 
knowledge  of  this  want  of  authority.  SM,  that  the  town  was  liable.  It 
seems  that  the  town  has  a  remedy  over  against  the  supervison.  Chck  v. 
Ihm:fMTQWiu^^,  906. 

See  HiOHWAT,  8. 

MUTUAL  MISTAKX. 
See  Patiobht^  1. 

NATIONAL  BANE& 

▲  banking  association  organised  under  act  of  congress  of  1864,  cliaptar  106^ 
can  be  sued  in  a  State  court,  only  in  the  city  or  county  where  it  Is  located. 
Or^ek&r  v.  MmHne  JfoHanal  Bank,  886. 

See  Ck>N8TrnTnoNAL  Law,  6. 

NEGLIQENCE. 

L  The  plaintiff,  while  jMUMong  along  a  highway,  was  injured  by  a  mass  of 
ice  and  snow  falling  upon  her  from  the  roof  of  defendants'  building.  In 
an  action  to  recover  damages,  held,  that  the  defendants  were  liable,  although 
the  building  was  occupied  by  tenants  who  had  covenanted  to  keep  the 
premises  in  repair,  as  it  did  not  appear  that  the  roof  was  under  their  con- 
trol.   Shipley  y.  Fifty  A980cuue»,  846. 

$.  In  an  action  by  the  plaintiff  for  iiguries  received  by  her  while  walking  on 
the  sidewalk  in  a  city,  in  consequence  of  the  alleged  negligence  of  defend- 
ants' servants  in  unloading  merchandise,  the  plaintiff  prayed  for  the  follow- 
ing instructions:  1.  "That  the  question  for  the  jury  was,  whether  the 
injury  was  occasioned  entirely  by  the  negligence  or  improper  conduct  of 
the  defendants'  servants,  or  whether  the  plaintiff  herself  so  far  contributed 
to  the  misfortune,  by  her  own  negligence  or  want  of  ordinary  and  common 
eare  and  caution,  that,  but  for  such  negligence  or  want  of  ordinary  care 
and  caution  on  her  part,  the  misfortune  would  not  have  happened ;  that* 
In  the  first  case,  the  plaintiff  would  be  entitled  to  recover,  and,  in  the 
second,  she  would  not."  d.  "  That  mere  negligence,  or  want  of  ordinary 
care  or  caution,  will  not  disentitle  the  plaintiff  to  recover,  unless  it  be  such 
that,  but  for  tliat  negligence,  or  want  of  ordinary  care  and  caution,  the 
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miflfortiine  could  not  haye  iMippeiMd,  nor  If  the  defendants  might,  by  the 
exerdee  of  care  on  their  pait^  }msv%  avoided  the  conBeqaenceeof  the  neglect 
or  carelessnesB  of  the  plidntiff."  Held,  that  the  inBtrudions  prayed  for  did 
not  embody  the  correct  ruleef  law  in  cases  ol  negligence ;  but  that  the  rule 
wae,  that  "  wheneyer  there  is  negligence  on  the  part  of  the  plaintiff,  con- 
tributing directly,  or  as  a  proximate  cause,  to  the  occurrence  from  which 
the  ii^ury  arises,  such  negligence  will  prevent  the  plaintiff  from  recovery; 
and  the  burden  is  always  upon  the  plaintiff  to  establish  either  that  he  him- 
self was  in  the  exercise  of  due  care,  or  that  the  injury  is  in  no  degree 
attributable  to  any  want  of  proper  care  on  his  part."   Murphy  v.  Deane,  890 

£  The  defendant's  steamer  8t.  Jeim,  in  aUtoupting  to  pass  a  grounded  tow 
belonging  to  the  plaintiff,  iaetead  of  taking  the  ordinary  channel,  which 
was  on  the  west  side  of  the  tow,  went  to  the  east  side,  the  pilot  supposing 
that  the  channel  had  changed.  The  pilot  knew  that  the  tow  was  aground. 
IIM,  that  the  pilot  was  guilty  of  negligence,  and  the  owners  of  the  St  John 
liable  for  damage  done  by  collision  with  a  vessel  belonging  to  the  tow. 
Austin  V.  N.  J,  Steamboat  Co.,  668. 

1  He  was  negligent,  although  the  accident  may  have  been  caused  by  an 
obstacle  which  had  been  reoently  and  enddenly  formed  and  could  not  be 
seen  by  him.  A  party  cannot  avail  himself  of  the  defense  of  "  inevitable 
accident,"  who,  by  his  own  Mg Ugeiice,  gels  into  a  position  which  renders 
(he  accident  inevitable.  lb. 

6  The  St.  John,  before  reaching  the  tow,  signaled  that  she  intended  to  go  to 
the  east.  No  answer  was  made  by  those  on  the  tow,  though  it  had  been 
grounded  by  its  pilot  making  a  mistake  similar  to  that  of  the  pilot  of  the 
St.  John,  and  some  of  those  In  charge  had  sounded  and  discovered  that  the 
channel  had  changed.  Held,  that  those  managing  the  tow  were  not  guilty 
of  contributory  evidence.  lb. 

0  There  ^  as  no  legal  dmty  on  the  part  of  the  tow  to  either  signal  or  impart 
any  information  as  to  the  channel  to  the  St.  John.  A  steamer  with  full 
control  of  its  machinery,  desiring  to  pass  a  vessel,  whether  stationary  or 
moving,  mast  do  it  on  its  own  r0BponsihUity,and  is  behind  te  select  Its  route 
at  its  peril.  lb. 

'$  Plaintiff's  intestate,  while  endeavoring  to  rescue  a  child  from  being  run 
.over  by  an  approaching  railway  train,  was  himself  struck  by  the  train  and 
30  injured  that  he  died.  Held,  that  it  was  proper  to  submit  to  the  jury  the 
question,  whether  the  negligence  of  the  deceased  contributed  to  the  injury. 
Eekert  v.  Long  Itland  B.  R  Co.,  721. 

U.  The  law  has  so  high  a  regard  for  human  life  that  it  will  not  hnpute  negli- 
gence to  an  effort  to  preserve  it,  unless  Boade  under  such  circumstances  as 
to  constitute  rashness  in  the  Judgment  of  prudent  persons^  Although  an 
exposure  to  injury,  for  the  purpose  of  saving  property,  is  negligence,  for 
the  purpose  of  saving  human  life,  it  is  not  so,  unless  such  as  to  be  regarded 
rash  or  reckless.  Ib^ 

BeeCOMiMlNOAKftzftB,4,6,9;  Mastxh  Ain>  Servant ;  MmnCBPAL Oobfoej^ 

Tiom,  S ;  Railkoad  Oompakt,  9. 

NON-RESIDENT. 
See  BTATora  ov  LmiTAnomL 
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OBSTBUOTIpmiL 

I 

ORAL  INSURANOa 

8mIH8DBAHCB»8L 

PABOL  CONTRACT. 
9m  Statijtb  of  Fbahbil 

PAROL  EVIDENOJIL 
8m  EriDBHOSy  flL 

PAROL  GRANT. 

flee  CONTBTAHCaL 

PAROL  INSURANOH 

See  IllBDBAllOBt  8l 

PARTNERSHIP. 
See  RstaLUOV. 

PASSENGER  CARRIBB. 
SeeCoMMOH  CAwnnm 

PAVEBCENT. 
See  OoawiTUTiOH^L  Law^I^C 

PATMENT. 

L  Thm  defiaaduili  w1m>  were  indebted  to  the  plalnilili  tenderad  tbe  sole  «C 
Ihiid  peitlee»  whioh  wm  mooepted  in  payment  of  the  IndelrtediieH.  At  the 
tine  of  inch  eeeeptuioe  the  makers  of  the  note  were  inaolTent^  but  both 
plaintiff  and  defendant  were  ignorant  of  the  faet.  MM^  no  payment  and 
that  plaintiff  was  entitled  to  reeover  the  amount  of  indebtedneea  fior  whiA 
the  note  had  been  given.    BoberU  r,  FWsr,  960. 

i.  The  defendants,  a  firm  in  BailUo,  who  were  indebted  to  the  plaintilPB  firm 
In  New  York,  forwarded  by  mail  a  draft  on  J.  K.  P.  ft  Co.,  a  bnaineos  honae 
In  New  York.  The  plaintiff,  about  half-past  one  on  the  day  of  its  receipt, 
presented  the  draft  to  J.  K.  P.ft  Co.,  and  reoeived  that  firm's  cheek  for  the 
amoont.  J.  K.  P.  had  fnnds  in  the  bank  on  which  the  check  was  issued 
and  the  check  woold  have  been  paid  if  it  had  been  presented  that  day 
The  check  was  deiKwited  by  plaintiff  in  their  own  bank,  and  it  did  not  reack 
the  other  bank  ontil  twelve  o'clock  the  next  day,  and  after  J.  K.  P.  ft  Os 
had  failed.  HM,  that  the  plaintiib  were  gnilty  of  laches  in  fiOling  la 
present  the  check  on  the  day  it  was  received,  and  the  defendants  ware  rr 
leased  from  liability  for  their  indebtedncM.    Smith  y.  MBUr,  880. 

See  Bahkbuftot, 4» 7;  Mistakb. 
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PESNALTT. 

Th%  proTliioiui  of  a  statate  of  PeniufylTAiiift  Umitod  the  Amount  of  the  dobli 
and  liabilities  (not  indnding  capital  stock)  of  certain  oompaniea  to  tho 
amoontof  their  capital  actaaUj  paid  in,  and  farther  proTided  that  "If  anj 
debta  or  Uabilitlee  diall  be  contracted  exceeding  the  said  amoant»  the 
directon  and  o£Bcen  contracting  the  same,  or  aaeenting  thereto,  BhaU  be 
fointlj  and  MTerallj  liable,  in  their  indiTidoal  capadtiee,  for  the  whole 
amount  of  each  excess,  and  the  same  maj  be  recovered  bj  action  of  debt  as 
in  other  cases."  In  an  action  to  recoTer  for  a  violation  of  this  statute— 
keldp  that  the  liabilit j  so  created  was  in  the  nature  of  a  penaltj,  and  was 
not  enforceable  by  action  outside  of  the  State  which  enacted  the  law.  Hrrf 
IMhnal  Bank  r.  Price.  904. 

PSBPBTUITIBS. 
See  Wmu 

^  PBINdPAL  AND  AGENT. 

>ef  endaaf  •  agent,  in  procuring  plaintilf 's  promissory  note,  signed  a  iMolpl 
la  the  name  of  his  principal,  containing  an  undertaking  that  the  sola 
should  be  protected  at  maturltj.  He  was  not  authorised  to  sign  sueh  a  !•> 
eelpt;  but  defendant  used  tho  note  in  his  business,  and  plaintUTwas 
obliged  to  pay  it  at  maturity.  JSTsM,  that  defendant  was  liabls  on  the  eo»> 
tiaet  contained  in  the  receipt.    Mund&rf  ▼.  Wickm'fiham^  681. 

See  Dbl  Cbbdkbb  Aobht. 

PRIYILEaED  COMMUNICATIONS. 

inMie  a  party  offers  himself  as  a  witness,  he  cannot  refuse  to  answer  qusi^ 
tloos  on  cross  eTsminstion,  as  to  an j  conyersations  with  his  counsel.  ifiAo^ 
•tonte  ^  WiAwm  ▼.  Henahofm,  888. 

PROMISSORY  NOTE. 

1  A  promissory  note  read  as  follows :  "  Four  months  after  date,  we,  the  presi- 
dent and  directors  of  the  Dulanej's  Valley  and  Sweet  Air  Turnpike  Com- 
pany, of  Baltimore  county,  promise  to  pay  to  William  F.  Pierce,  or  order, 
one  thousand  dollars  with  interest,  for  Tslue  receiTod ;"  and  was  signed  by 
C.  T.  H.,  **  president,"  J.  N.  H.  and  J.  G.  D., "  directors,"  and  E.  R.  a,  "  see 
retary."  In  an  action  to  recoTor  on  the  note,  hM,  that  parol  evidence  was 
admissible  to  show  that  the  drawers  of  the  note  signed  it  as  agents  of  the 
company  and  not  as  individuals,  and  that  the  note  was  accepted  as  the  note 
of  the  company.    HaUe  ▼.  Peiree,  189. 

t.  Where  a  promissory  note  appeared  on  its  face  to  have  been  originally  dated 
February,  1868,  and  to  have  been  afterward  changed  to  1889,  by  making 
the  figure  9,  over  the  figure  8,  hM,  that  if  the  alteration  was  made  by  the 
holder,  after  the  execution  and  delivery  of  the  note,  in  order  to  correct  a 
mistake  and  make  the  note  conform  to  the  intention  of  the  parties,  sue** 
alteration  did  not  invalidate  the  note,  even  if  the  signer  had  no  knowledge 
of  such  subsequent  alteration.    Duker  v.  Fran§,  814. 

W.  The  not«  of  a  manufacturing  corporation,  in  the  hands  of  a  holder,  in  good 
SMith,toit  value,  who  took  it  before  maturity/and  without  knowledge  that 
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til*  maker  had  not  leoeiTed  fall  toaddmMon,  can  be  enforced  agaiosl  tbe 
ooipomtion,  although  it  waa  made  aa  an  aeeonunodatlon  nele.    Jftmywi 
NaUon4dBankY.Okb€Warh^d2SL 
4  Where  the  eomaideratioa  of  a  promiflBoiy  note  ia  a  Jtceme  to  nae  aad 
an  invention  rei^lail j  patanied,  the  nnprofitableneia  of  the  laventloA 
not  Yidate  the  note.    Jfath  t.  LmU,  48S. 

6.  A  piromieaoiy  note  not  in  tenna  pajable  at  anj  place,  hot  entitled  to 
was  Boed  npon  hy  the  aervice  ef  a  writ  at  a  quarter  past  alx  p.  M^  on  the 
hurt  day  of  gimoe,  no  demand  of  payment  having  been  made.  MM,  thai 
the  action  was  prematnre.    iZSrtef  ▼.  Tau>€r,  489. 

t.  On  the  lOth  ef  Jolj,  1866,  a  bank  leceived  notice  of  the  diahonoir  «f  a 
promiBflory  note  which  it  had  diecounted,  and  on  the  lUh,  after  the  cloae>of 
the  buBlnefls  da^,  notified  ita  immediate  indorser  bj  a  drop  letter,  whldi  he 
did  not  reoeive  until  the  Itth,  there  being  no  sjatem  of  carrien.  IMd, 
Inauffldent  notice  to  charge  the  inderaer.  SheOnim  FaU»  National  Bank 
▼.  Tovmdey,  447. 

7.  A  promiceory  note  was  itKaed  by  A.,  Indoived  by  €.»  and  delireretfto  B.,  who 
took  it  away  with  him  and  soon  retnmed  it  to  A.,  atating  tliat  it  ahould  have 
been  drawn  "  with  interest/'  whereupon  these  words  were  added  by  A.'a 
assent  and  in  C.'s  absence.  In  an  action  against  C.  on  the  indorsement  the 
note  waa  introduced  in  evidence  in  ita  original  form,  the  words  '*  with  inter- 
est" having  been  erased.  Hddt  tliat  C.  waa  liable,  as  the  alteration  was 
not  fraudulent,  and  the  note  had  been  restored  to  its  ori^nal  form.  (Shabs- 
woob,  J.,  dUienti&nU.)    KounU  v.  Kennedy,  541. 

*  S.  A  sealed  promissory  note,  with  several  sureties,  was  executed  and  oflbred  by 
the  maker  to  the  payee,  who  refused  to  accept  it  unljMa  the  words  **  interest 
to  be  paid  semi-annually"  were  inserted.  The  maker  thereupon,  without 
the  knowledge  of  the  sureties,  wrote  the  words  in  the  note  as  required. 
Held,  that  the  sureties  were  discharged  from  liability.    Neff  v.  i7(>m^p555. 

9.  The  defendant,  who  had  indorsed  a  note,  was,  previous  to  its  maturity,  shown 
the  note  and  told  that  the  maJkvt  wanted  it  to  remain  another  year.  He  was 
asked  if  he  was  willing,  and  he  said  he  was  willing  to  let  it  remain,  and 
that  it  was  a  good  note.  EM,  that  this  was  a  waiver  of  demand  and  notice ; 
that  the  liabili^  of  the  indorser  became  absolute  on  the  maturity  of  the 
note,  and  no  subsequent  demand  or  notice  was  required.  BhMon  v.  HarUm 
669. 

See  PRorciPAii  avd  Agent. 

RAILROAD  COMPANY. 

1.  In  pursuance  of  a  statute  authorizing  a  railroad  company  to  mortgage  "all 
or  any  part  of  their  road,  property ,  rights,  liberties  and  franchises,"  theeoifr 
pany  executed  and  delivered  a  mortgage  to  certain  persons,  trustees,  of 
"  all  the  road,  property,  rights,  liberties,  privileges,  corporate  franchises, 
incomes,  tolls  and  receipts,  now  held  or  hereafter  to  be  acquired."  MM 
that  the  mortgage  was  authorised  by  the  statute  and  gave  a  valid  lien  on 
the  engines,  cars,  furniture  of  stations,  etc.,  required  for  the  transaction  of 
tLe  business  of  the  company,  whether  owned  at  the  date  of  the  mortgage  oi 
subsequently  acquired.  Philadelphia,  WilwingUm  dk  BalUmore  Baik^eai 
Cb.  V.  Woel^^,  596. 
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i  J^  cMd,  BiBtttMii  moftllu  old,  ftnjF^d  twmm  Hi  oioihar  t»  tte  wIlreM 
of  the  PennsjlyanU  Railroad  Company,  and  mm  rmm  ovev  bj  a  ear,  whidi  had 
b#«B  dataehad  twom  tha  angina  and  MBi  afooad  a  oarva,  on  a  lUght  down 
gvada.aaattandadl^ahrakaswui.  ThalfaokwheiethacUldwaahijandian 
throngh  a  lot  which  the  pablic  had  baan  pannlttad,  hgr  tha  imlhnad  ooai- 
panj,  to  use  freelj.  In  an  acl&oa  to  woorar  for  the  ii^nriea  received  bj  the 
child,  the  judge  took  the  qaestion  of  negligence  awaj  from  the  jury  and 
charged  that  nc  more  than  |8|lO(K)  aoald  be  racoTaiad,  bj  reason  of  tha  limit 
in  the  act  of  aaaemblj  of  1868.  The  ii^ury  happened  in  1804  and  thia  acdon 
wae  cwmmenced  in  1806.  Seld  (1)  that,  as  in  this  case  the  negligence  alleged 
consisted  of  a  positive  act  of  carelessness  in  sending  a  car  aroond  a  corva 
ant  of  sight,  on  a  descending  grade,  at  a  place  where  persons  might  ba 
expected  to  be,  fh>m  tiie  permissive  use  suffered  bj  tha  company,  tha  qoaik 
tion  of  negligence  was  for  the  jury ;  (2)  that  the  child  waa  incapable  of  cm^ 
tributoiy  negligence,  and  (8)  that  as  the  act  of  1808  was  ratrospecUva  as  to 
this  case,  and,  therefore,  inoperative,  full  compensation  shooTd  be  lendaiad 
lor  tha  ii^ury.    Eap  v.  Penmifloania  BaUroad  Oo,,  628. 

8aa  OoiQf OH  Carbtbtw  ;  Mastbb  ahd  SBByAm ;  NbsXiXCUDIOB. 

RAILROAD  AID  LAW. 
Baa  GoKSTiTimOHAii  Law»  1. 

RAILROAD  CHARTER. 
Baa  RiPABiAV  RiaonL 

RATIFICATION. 
BealNVAST. 

REAL  ESTATE. 
Baa  Srjkffns  or  FBAfjua;  Dman 

REAL  ESTATE  BROKER. 
SeeBiiosss. 

REBELLION. 

I  The  dafandanta  at  the  breaking  out  of  the  rebellion  of  1861  waia  eopaitBia 
doing  business  at  Savannah,  Oa.,  where  one  of  them,  named  WheatOB,  la- 
■ided.  Two  of  the  defendants  did  business  as  copartnera  in  New  Toik« 
where  they  resided.  On  the  28d  of  August,  1861,  the  plaintiff's  agon*  pu>* 
ehaaed  of  the  Savannah  firm  a  bill  of  exchange.  It  waa  drawn  by  Whaat- 
on  In  the  name  of  his  firm  on  the  New  York  firm  of  defendanta.  By  an  act 
of  congress  passed  July  18,  1861,  the  president  was  authoriaed  to  declare 
aartain  districts  in  insurrection,  and  that  thereupon  all  commercial  inter 
oonrae  should  cease  and  become  unlawful.  On  the  16th  of  Angnst,  1811, 
tfie  president  by  prodamation  declared  the  district  in  whidi  Savannah  ia 
iitttated  In  a  state  of  insurrection.  HM,  that  die  drawing  of  the  bin  of 
S2  change  was  illegal  and  void,  and  within  the  rule  prohibiting  contraeta 
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wltli  the  enemj  dazing  war  and  no  action  oonld  Uo  agunat  anj  of  the  par  . 
tioa  to  it    Woods  Y.  WUdor,  684. 
t.  The  oopartnerBhip  between  Wheaton  and  the  other  defendants  waa  dia> 
■dlTed  bj  the  war,  and  the  defendants  were  not  bound  bj  the  oontiaet  o< 
Wheaton  made  after  each  diaeolntion.  IbL 

See  OoNTBiLCT,  2. 

RESTRAINT  OF  TRADE. 

6.  leased  a  d jeing  and  aoouring  establishment,  in  the  dt j  of  Baltimore,  for  a 
term  of  jears,  to  F.  &  D„  partners,  and  at  the  same  time  sold  them  the 
good-will  of  the  businesB,  and  ooTenanted  never  to  enter  into  competition, 
directlj  or  indirectly,  with  the  leasees,  in  Baltimore,  in  the  trade  or  profes- 
sion of  djeing  and  soooring.  The  partnership  between  F.  &  D.  was  sabse- 
quentl J  dissolved ;  D,  became  sole  owner  of  the  partnership  interest ;  the 
lease  expired,  and  D.  removed  next  door  and  established  himself  in  the 
regnlar  business  of  djeing  and  scouring.  G.  then  made  an  arrangement 
with  his  son,  by  which  the  trade  was  re-established  at  the  old  stand,  under 
the  name  of  the  son,  the  father  being  the  real  proprietor.  On  an  applicsr 
tion  for  an  ii^J unction,  held,  that  the  covenant  was  valid ;  that  the  dissolu- 
tion of  the  partnership  between  F.  and  D.  did  not  release  the  covenanter 
from  his  obligation  to  D. ;  and  that  the  re^stablishment  of  the  business  bj 
G.,  under  the  name  of  his  son,  was  in  violation  of  the  covenant,  and  eould 
be  teatiained  bj  ii^unction.    Onorand  v.  DandeUi,  164. 

RESPONDEAT  SUPERIOR. 
See  Mastbb  ahd  S]ebyaiit»4 

REVENUE  STAMP& 

See  Stamps 

RIPARIAN  RIGHTS. 

1.  A  dam  was  constructed  on  a  streamln  a  manner  in  nowise  ii^nrioua  or  pro- 
Judldal,  at  the  time  of  its  erection,  to  a  mill  owner  above ;  but,  bj  reason  ol 
the  unusual  and  unprecedented  inflow  of  waters  from  the  working  of  mines 
located  on  the  stream  above  the  mill,  the  obstruction  became  so  great  as  to 
prevent  the  regular  and  efficient  operation  of  the  mill.  Meld,  that  tha 
owner  of  the  dam  was  not  responsible  for  the  li^ury  thus  occasioned,  and 
that  an  lig  unction  would  not  lie  compelling  him  to  lower  the  dam.  Proctor 
T.  Jewninge,  240. 

i,  A  railroad  company,  in  pursuance  of  alleged  franchises  embraced  in  theit 
ebarter,  constructed  their  track  along  the  bank  of  a  navigable  river,  below 
high-water  mark,  thus  cutting  off,  without  compensation,  the  riparian  ownen 
from  the  benefits  incident  to  their  property  from  Its  contlgultj  to  the  water 
Heid,  that  the  title  of  owners  of  lands  bordering  on  tidewaters  ends  at  hl^ 
water  mark ;  that  below  the  ordinary  high-water  mark  the  title  to  the  soQ 
Is  in  the  State;  and  that  the  riparian  owner  has  no  rights  beyond  high- 
water  mark,  as  against  the  State  or  its  grantees.  ^SKmsiw  v.  PaUeroou  omd 
Sowark  R.  R.  Co.,  260. 
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•  The  questloii  whether  the  legiflUtare  intended  t6  gmnt  the  right  of  hnlldUif 
.  a  mUroed  on  toQ  Bitnnted  below  high-water  mark  will  be  dotennined  by  vk 
.  iniipection  of  the  eharter.    A  specific  grant  la  nneewety  to  oouTej  each 

BOAD. 
See  Highway. 

SABBATH. 
See  Lord's  Day. 

SALB. 

See  COHDITUWAL  SaLB;  WABmAMTY. 

SALE  AND  DELIVEBY. 

I.  M.  ft  B.,  of  AnnapoliB,  directed  A.  G.  &  Co.,  of  Boeton,  to  aend  a  cargo  of  one 
hundred  and  fiftj  tons  of  ice,  and  anthoriaed  them  to  get  tlie  freight  aa  low 
as  poesihle.  The  inroioe  was  completed,  shipment  was  mad^  in  the  usual 
mode,  and  advices  thereof  were  sent  bj  letter.  The  cargo  having  beea 
badl7  damaged  in  the  passage,  in  an  action  by  the  vendors  to  recover  the 
value  of  the  ice,  held,  that  the  delivery  to  the  common  carrier  transfemd 
the  title  to  the  vendees,  and  that  the  vendors  ooald  recover  the  oontnal 
price.    Magrud&r  d  Bro.  v.  Gage,  177. 

$.  If  tho  contract  of  purchase  be  silent  as  to  the  person  or  mode  by  which  the 
goods  are  to  be  sent,  a  delivery,  by  the  vendor  to  a  common  carrier  in  the 
nsnal  and  ordinary  coarse  of  business,  transfers  the  property  to  the  vendoe 
/>. 

I  Two  sons,  hotel-keepen»  disposed  of  their  interest  in  the  hotel  furniture  and 
fixtures  to  their  father.  The  father  had  been  living  in  the  hotel  previous 
Ic  the  transfer.  After  the  transfer,  the  sons  remained,  and  one  of  them 
acted  as  superintendent.  The  dissolution  of  the  partnership  of  the  sons, 
and  the  transfer  to  the  father,  were  published  in  two  leading  newspapers. 
Subsequently  the  furniture  was  levied  on  under  a  Judgment  obtained  against 
,  the  sons.  Held,  that  not  only  the  question  of  good  faith  in  making  the  tramh 
f  er,  but  also  the  question  whether  there  was  such  delivery,  actual  or  construc- 
tive, as  to  be  notice  to  all  third  persons,  and  whether  Uie  possession  taken 

.  by  the  vendee  was  exclusive,  or  concurrent  with  the  vendors,  was  to  be 

,  submitted  to  the  Jury.    MeESMn  v.  Martin,  688. 

SEDUCTION. 

When  there  is  evidence,  in  an  action  for  breach  of  promiae  of  manlage,  saf- 
fident  to  establish  the  promise,  the  breach  thereof,  and  the  seduction  of  the 
plaintiir  by  the  defendant  subsequent  to  the  promise,  and  also  evidence 
t*m<i<«g  to  show  that  the  seduction  was  procured  by  means  of  the  promise 
to  marry,  the  Jury  may  consider  the  fact  of  the  seduedon  as  an  aggravatioa 
of  damages.    8a>u&r  v.  BehaUnJberg,  174. 

SIDEWALK. 
See  Highway. 
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ai4AKDiCB  OF  TITLB. 

B.  WM  pnvMted  teat  nMklag  mi  advsAt^MHM  m1»  of  1mm10  UiaBgiay  to 
kkn  and  nantoiaJf  oa  Iroa  om  aiino,  bj  tho  mUropfeaentalioBa  of  P.  lo  tho 
propoeed  buyer,  to  the  effect  that  an  experienced  iron  manufaetiuer  wao  of 
opinion  that  the  iron  mine  was  bat  a  "pocket,"  or  neet  tliat  woold  aaddealj 
ran  oat.  Meld,  that  H.  coald  recover  damagee  from  P.  in  a  aoit  in  tho  nataro 
of  an  action  of  slander  for  deftunalioB  of  title.    PauU  t.  Ba^fmiif,  518. 

BTAMPa  \ 

1.  An  anatamped  inatpament  is  not  absolutel  j  Toid,  in  the  abaenoe  of  proof 
that  the  stamp  waa  omitted  with  intent  to  defraad  the  roTonoo.  Otden  y. 
Holway,  889. 

8.  The  provisions  in  the  United  States  Statutes  of  18M,  chapter  184,  section  9, 
that  no  instrument,  not  duly  stamped  as  required  b j  law,  shall  be  admitted 
or  used  in  evidence  in  any  court  until  a  legal  stamp  shall  have  been  afllzed 
theroto,  applies  onl  j  to  the  courts  of  the  United  Statea.  lb* 

8.  United  States  internal  revenue  stamps  are  exempt  from  aU  State  and  looal 
taxation.    Pa^e^  y.  OUy  of  Bo§t(m,9&L 

8TATB  AID. 
See  Ck>iraTrrunoRAL  Law,  1. 

STATUTE  OF  FfUUDS. 

J  mutual  tiansfer  of  possession  of  lands,  under  a  parol  contract,  whidi  eoa- 
tlnues  exclusive  and  undisturbed  for  19  jears,  is  a  valid  transfer  of  tttlea 
and  is  not  within  the  statute  of  frauds.    Moa  v.  Ouher,  081. 

STATUTE  OF  LIMITATION. 

L  Tlie  statute  of  limitationa  does  not  continue  to  run  against  the  daima  ot 
creditors  of  an  insolvent  debtor  after  his  application  for  the  benefit  of  the 
Insolvent  laws,  and  before  an  audit  and  order  of  the  court  distributing  the 
Insolvent's  estate.  In  the  matter  of  the  ineoinerU  e&taU  of  C&nrad  Lei- 
man,  188. 

8.  In  bar  of  an  action  on  a  draft  the  statute  of  limitations  was  pleaded.  It 
appeared  that  seven  jears  had  elapsed  since  the  cause  of  action  aecnied, 
and  that  the  defendant  was  a  resident  of  New  Jersey,  but  had  done  business 
ten  hours  each  daj  In  New  York  ever  since.  Held,  that  if  a  mon^rmdeitA 
can  be  allowed  anj  time  under  the  statute  of  limitations.  It  must  amount  in 
the  aggregate  to  dx  jears  of  actual  presence  within  the  State  In  older  ta 
bar  the  action.    BenneUY.Oook,1Vt. 

STREET. 
■so  OoMirrirTiONAL  Law,  Bfi ;  HsHnRAY. 

SUBROGATION. 
See  IvBOBAVO^ff. 

SUICIDE. 
See  brsQiiANCS,  16. 


ii»  Lou's  Pajl 
TAXATION. 

OOVtTITUTIONAL  LaW»  1,  ff  ;  8T41fn»  H 

TITLH 
See  HLAHDKB  or  TrriA 

TOWNS. 
See  MUHIOIPAL  Cobporatioh  ;  HWBWAY. 

TOW-BOATa 
See  CknocoK  CAXBxns. 

TRANSFER  OF  CAUSES. 

A  aon-ieridant  iaemeiiee  company  doing  basioaM  in  a  8tftle»  evd  eenepliif 
■enrioe  of  oxiginal  prooesa  tbroogh  its  agenU,  in  confonni^  to  the  laweof 
the  State,  is  not  thereby  deprived  of  the  riglit  to  a  remoyal  to  the  fadenl 
eourte  of  an  action  commanced  against  it  in  tlie  ooortaof  the  State  bgr  a 
eMnen.    Knmr  t.  Ths  ffame  Ins.  Co.,  30. 

See  GcommmoarAii  Lav^S. 

TRESPASS*  COLOR  OFFICa 
SeeFALU  iMFBiMonnnrr. 

TRUST 

Bif  a  will  a  tmet  waa  created,  the  capital  ooniiiitting  of  stock  in  two  corpora 
tlooe.  The  corporations  afterward  issaed  new  stock  to  be  taken  by  the 
stockhoiderB,  and  the  trustees,  under  the  win,  sold  the  right  to  subscribe 
for  stock  in  one  company  and  bought  stock  with  their  own  money  in  the 
other  company,  and  sold  it  at  an  advance.  HM^  that  the  profits  belonged 
ta  tiM  Ineome  and  not  the  capital  of  the  trust.     FSMbanft's  J^^pMit  ML 

TRUSTEES. 
See  Cdhtraot,  1. 

TRUST  FUN1>. 
8se  iHsoLYmrr's  JStfUsok 

TUOa 
See  OttMMOw  Ott  mil  mm  T* 

ULTRA  VmSS 

See  MuHiciFAL  OaaroaAmm,  & 
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Bm  ATtlcmfsAT. 

YSKDOB  AND  VSNDEB. 

T.,tiM  owner  €<  mqiuakAyot  luij»  knowing  that  whiteteid  palat  liad 
iptlt  npon  it,  ondMiTored  caref  ally  to  Mparato  the  damagod  part  from  the 
net,  and  euppoeed  he  had  Bnooeeded*  and  afterward  sold  the  anppoeed 
ondamaged  part,  without  dleftloaJng  its  condition,  to  F.,  whoee  cow  ate 
thereof  and  died.  MM,  that  V.  was  liable,  and  that  the  meaeiire  of 
damages  was  the  Tslne  of  the  oow,  if  F.  used  all  ToasonsMe  means  te 
restore  her.    J^VvhcAt.  Vmtng,  440, 

WAB. 
See  IvsDiujiOB,  Id,  18;  Bbbblluut. 

WAKRANTT. 

Tlie  plafatift  eontrMled  to  manofaetore  and  deUyer  to  the  defendant "  all  tiM 
horn  chains  thej  mannftetnre.'*  The  chains  mannfactored  and  dellTered 
were  composed  of  round  and  oral  links,  the  round  links  being  hoof  and  the 
oral  links  being  horn ;  and  in  an  action  to  recoTcr  the  contrMt  price,  kM,^ 
(1)  tliat  the  words  "aU  the  horn  chains  they  manafaetore"  did  notimplj  a 
warranty  that  the  chains  should  be  made  whoUj  of  horn,  but  that  they 
should  be  the  article  known  in  the  market  as  "  horn  chains ;"  (S)  that  the 
contract  caUed  for  articles  of  a  fair  merchantable  qnaiitj  and  of  good 
workmanship,  but  not  for  articles  of  the  first  qualitj.  Assol  ▼.  Skum 
Miy,47L 

WATER  PRIVILEOB. 

See  BiPABIAlT  BlOBTB. 

WILLS. 

w 

i.  A  will  contained  a  provision  bj  which  certain  lessehold  propertj  was 
derised  to  S.,  and,  in  the  eyent  of  her  death,  "  without  leaying  lawful  issue 
or  descendants,"  to  W.  MM,  that  the  limitation  over  to  W.  was  not  void  for 
remoteness ;  and  that  the  words  "  dying  without  issue,"  in  devises  of  estates 
lees  than  freehold,  signify  "  a  dying  without  issue  living  at  the  dea$h  of  the 
first  taker."    AlUnder^9  Lessee  v.  Suesan,  171. 

t.  By  a  will  certain  property  was  devised  to  C.  and  J.  for  life,  and  after  their 
death  to  the  "  Infidel  Society  in  Philadelphia  hereafter  to  be  incorporated* 
and  to  be  held  and  disposed  of  by  them  for  the  purpose  of  building  a  hall 
for  free  discussion  of  religion^  politics,"  etc  Held,  (1)  that  this  remainder, 
limited  to  a  corporation  thereafter  to  be  created,  was  void,  because  there 
was  no  devisee  competent  to  take  at  the  time,  and  the  possibility  that  there 
might  be  such  a  corporation  daring  the  particular  estate  for  Ufb  was  too 
remote ;  (2)  that  it  was  not  valid  as  a  charitable  use  which  could  be  enforced 
and  administered  in  a  court  of  equity.  B  eeeitt—  Jiat  sudi  a  corporation  could 
not  be  formed  under  the  law  of  Pennsylvania  providing  for  the  ineorpora* 
tion  of  societies  for  literary,  diaritable  or  religious  purposss,  and  benefida] 
associations.    ZeUwrne  v.  JariMe,  55d.  . 

Ill    .u  . 
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t.  A  taotator  gaya  to  his  wife  and  daughter,  or  in  eaae  of  the  death  of  one  of 
them,  to  the  rarviror,  all  hie  real  estate  daring  their  IlTee,  and  in  eaae  of 
the  death  of  the  danghter,  leaving  lawful  laene,  hie  real  eetate  was  to  de- 
seend  to  such  lawful  issoe,  their  heirs  and  assigns  f oroTor.  The  will  farther 
proceeded :  "  In  ease  my  daughter  shall  die  before  her  mother,  leaving  law- 
ful issue,  such  issue  shall  ei\|oj  and  inherit  their  mother's  right  from  the 
time  of  her  death;  but  in  ease  m j  daughter  shall  die,  not  leaving  lawful 
issue,  the  executors  shall  sell,  after  the  death  of  mj  wife,  the  real  estate, 
and  distribute  the  proceeds  among  mj  relatives  hereinafter  named."  SM 
that  the  daughter  did  not  take  an  ''estate  tail "  which  could  be  barred  hy 
convejance  in  fee ;  but  that  she  took  an  estate  for  Uf e,  with  remainder  to 
her  children  in  fee,  with  an  alternative  limitation  over,  in  the  event  of  her 
dying  without  issue  living  at  her  death.    Tof/ior  v.  Taifhr,  M6. 

4.  The  testator,  bj  a  danse  in  his  will,  gave  the  residue  of  his  personal  estate 
to  certain  trustees  named,  and  directed  that  it  should  be  applied  to  support 
a  hospital  which  was  to  be  under  such  trustees'  management.  He  also 
directed  the  trustees  to  appl j  to  the  legislature  for  an  act  to  incorporate 
the  hospital,  and  if  the  legidature  should  not,  within  two  Tears  after  his 
death  (provided  the  Toungest  trustee  living  at  testator's  decease,  and  tea- 
tor's  nephew,  who  was  also  named  in  the  will,  or  either  should  so  long  live), 
grant  a  proper  act  of  incorporation,  the  bequest  was  to  be  paid  to  the  United 
States.  EM,  that  the  reasonable  interpretetion  of  the  will  is  that  the  tesUtor 
intended  to  limit  a  contingent  future  interest  in  the  nature  of  an  ezecutoiy 
devise,  the  contingency  depending  upon  the  creation  of  a  corporation  bj  the 
Ugislature  taking  within  the  period  allowed  for  the  suspension  of  the 
ownership  of  propertj  bj  the  statute  against  perpetuities.  BwrrUl  v.  Boa/rd^ 
«Hm,094. 

5.  An  executoiy  bequest  limited  to  the  use  of  a  corporation  to  be  created 
within  the  period  allowed  for  the  vesting  of  future  estates  and  interests  is 
valid. /» 

1  Such  a  bequest  does  not  violate  the  statute  of  wills  which  prohibits  dsvlsas 
to  a  corporation  not  expressly  authorised  to  take  bj  wilL  /k 

WITNE8& 
See  Pbitilboxd  OonnnncAnonL 

WORDS. 

'•Ot^pHuar  see  Tsmm. 

**  Cbwtoinsd  fa,"  see  IvsrauBCB. 

**  Difitkg  wiau»^  imte^  see  WniA 

«  JBiIfy  ^a  J^bfsofosiffv,'' see  iHSOBAjraa 

"i^MMns,"  sec  TBUsn. 
.    **  JMsKsfi*"  see  Hubbahd  axd  Won. 
'^ahoU  M$  ty  a^Mde,"  see  UmoRuam 


/ 


3  bias  Qba  sHo  a37 


